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I.  INTRODUCTION AND PURPOSE

Please state your name, position, and business address.

My name is Gary B. Barnard. [ am Executive Director, Renewable Generation and
Contracts for PNMR Services Company (“Services Company”) and its affiliates,
including Public Service Company of New Mexico (“PNM”). My business address

is 2401 Aztec Road NE, Mail Stop MSZ120, Albuquerque, New Mexico 87107.

Please summarize your educational background and professional
qualifications.
A copy of my Education and Professional Summary is attached as PNM Exhibit

GBB-1.

Have you previously testified before the New Mexico Public Regulation
Commission (“NMPRC” OR “COMMISSION”)?
Yes, I have previously testified before the Commission in Case Nos. 17-00129-UT,

18-00009-UT, 18-00158-UT, and 24-00207-UT.

What is the purpose of your testimony in this case?

I describe and support the Purchase Power Agreement (“PPA”) and the Energy
Storage Agreement (“ESA”) contracts associated with a portfolio of resources that
PNM is proposing for availability in 2028 to help meet current minimum planning

requirements for system reliability to serve customers. Additionally, my testimony
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addresses: 1) the description of PNM’s proposed utility-owned Sunbelt 100
Megawatt (“MW”) Solar + 30 MW 4-hour battery storage project (“Sunbelt
Project” or “Project”); 2) the estimated capital costs and timing of the Project; and
3) the Project design benefits. My testimony also addresses how the Sunbelt Project
meets several statutory criteria for approval of a Certificate of Public Convenience

and Necessity (“CCN”) for an energy storage system pursuant to NMSA 1978,

Section 62-9-1(D) of the Public Utility Act (“PUA”).

REQUESTED APPROVALS FOR RECOMMENDED 2028 RESOURCES

Please identify the contracts that PNM is seeking for the proposed resources.
The selected portfolio includes the resources summarized below:

Valencia Power Plant PPA — The Valencia Power Plant PPA (“Valencia PPA”) is
between PNM, as buyer, and Valencia Power LLC, as seller, for approximately 167
MW of natural gas-fired generation. A copy of the Valencia PPA is attached as
PNM Exhibit GBB-2.

Sun Lasso ESA - The Sun Lasso Storage ESA is between PNM, as buyer, and Sun
Lasso LLC, as seller, for 150 MW ac 4-hour battery storage. A copy of the Sun
Lasso ESA is attached as PNM Exhibit GBB-3.

Corazon ESA — The Corazon ESA is between PNM, as buyer, and Corazon Energy
Storage LLC, as seller, for 150 MWac 4-hour energy storage. A copy of the
Corazon ESA is attached as PNM Exhibit GBB-4.

Gridworks Contract — The Sunbelt Project includes the Gridworks contract to build

a 100 MW of solar generation facilities coupled with a 30 MWac 4-hour energy
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storage system. Gridworks is responsible for the solar and battery construction. A

copy of the Gridworks contract is attached as PNM Exhibit GBB-5.

Table GBB-1, below, summarizes the ownership, resource type, nameplate

capacity, and location of each resource.

PNM Table GBB-1

Project Name Ownership Resource Type Ng:;zz::te County
Valencia Power Plant PPA Gas 167 MW Valencia
Sun Lasso BESS ESA BESS 150 MW Bernalillo
Corazon BESS ESA BESS 150 MW Bernalillo
Sunbelt Project (;J\:/I:Zj Solar + BESS ig,(g)l\l\/:l\\llvvsBoElg; San Juan
I ot | ssenw [

Does PNM have any existing agreements with any of the selected bidders?

Yes. PNM has a PPA with Valencia Power, LLC, which expires in 2028. PNM
currently has an existing natural gas agreement with Onward Energy for the
Valencia Power LLC for natural gas resources and capacity. The new agreement
replaces that agreement and extends it until December 31, 2039. PNM has

contracted with Gridworks in the past.

Are there time sensitivities associated with the proposed resources?

Yes. Each of these projects have approval date provisions written into their
associated contracts to ensure to meet the installation dates. The Valencia PPA
needs to be approved no later than 360 days after submittal, which assumes no more
than 30 days after the November 4, 2024, signing date, or it can be cancelled by

either party as outlined in Section 19.15 of PNM Exhibit GBB-2. The San Lasso
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and Corazon ESA and the Sunbelt Project need to be approved no later than

September 1, 2025, or they can be cancelled by the developers and contractor.

Please describe the terms of the PPA and ESAs in response to the specific
requirements of Rule 551.

The terms of the PPA and ESAs are generally the same, and my testimony addresses
the PPA and ESAs jointly in support of the Rule 551 requirements, except where

necessary to address them separately.

Please describe the terms of the PPA and ESAs, including any options to
extend. (17.9.551.8(D)(2)(A) NMAC)

There are no options to extend the Valencia PPAs or the San Lasso or Corazon
ESAs beyond the initial terms of the contracts. The Valencia PPA has a term of
11.5 years, beginning May 31, 2028, and terminating on December 31, 2039. The
Sun Lasso ESA has a 20-year term, with an expected start date of January 15, 2028,
and a guaranteed start date of June 15, 2028. The Corazon ESA has a 20-year term,
with an expected start date of December 31, 2027, and a guaranteed start date of

June 1, 2028.

Please describe the facilities that are the subject of the PPA and ESAs.

(17.9.551.8(D)(5)(A) NMAC, 17.9.551.8(D)(5)(C)(11), (111), AND (1V) NMAC)
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Valencia Power Plant PPA - The Valencia PPA is a replacement of the expiring
Valencia Power PPA signed April 18, 2007. The Valencia Power Plant uses a 7FA
GE natural gas turbine located in Belen, NM.

Sun Lasso ESA - The Sun Lasso project is a new 150 MW, 4-hour energy storage
facility that will be located in Bernalillo County, New Mexico. A project
description is included in Exhibit A to the ESA and additional site descriptions are
provided in Exhibit C to the ESA (provided as PNM Exhibit GBB-3). Construction
is anticipated to begin upon Commission approval of the ESA and the Expected
Commercial Operation Date for the facility is January 15, 2028

Corazon ESA - The Corazon project is a new 150 MW, 4-hour energy storage
facility that will be located in Bernalillo County, New Mexico. A project
description is included in Exhibit A to the ESA and additional site descriptions are
provided in Exhibit C to the ESA (provided as PNM Exhibit GBB-4). Construction

is anticipated to begin upon Commission approval of the ESA and the Expected

Commercial Operation Date for the facility is December 31, 2027.

What is the nameplate capacity of the PPA and ESA projects and the amount
of energy or capacity PNM will purchase under the PPA/ESA?
(17.9.551.8(D)(2)(B) NMAC)

Valencia PPA - The nameplate capacity of the Valencia Power Plant is
approximately 167 MW, and the project is expected to produce approximately

137,000 MWh of energy per year of operation.
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Sun Lasso ESA - The nameplate capacity of the Sun Lasso Energy Storage facility
is approximately 150 MW, 4-hour storage, 365 equivalent charge/discharge cycles
per year.
Corazon ESA - The nameplate capacity of the Corazon facility is approximately

150 MW, 4-hour storage, 365 equivalent charge/discharge cycles per year. Please

see Table GBB-1, above, for a tabular summary of each requested resource.

Please describe the individual pricing PNM will pay under the PPA and ESAs,
including when charges begin, any price reopeners, and any price escalation
provisions. (17.9.551.8(D)(2)(C) NMAC)

Valencia PPA — There are several components to the pricing of the Valencia PPA.
(See PNM Exhibit GBB-2, Section 7.1) There is a capacity charge of
$9.20/kW/month, a variable O&M charge of $5.00/MWh (in year 1), and a start
charge of $8,000 per start. All prices are indexed for inflation as explained in
Section 7 of PNM Exhibit GBB-2.

Sun Lasso ESA — The price is $14.55 per MW hour. This price will remain fixed
over the 20-year term of the ESA with no escalations and cannot be reopened once
the ESA has been approved by the Commission and is in effect. Charges will begin
on the Commercial Operation Date; the expected commercial operation date is
January 15, 2028. PNM will only pay for the MWhs available during the year.
Refer to Section 3.1 and Exhibit H of PNM Exhibit GBB-3.

Corazon ESA — The price is $15.40 per MW hour. This price will remain fixed

over the 20-year term of the ESA with no escalations and cannot be reopened once
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the ESA has been approved by the Commission and is in effect. Charges will begin
on the Commercial Operation Date, the expected commercial operation date is

December 31, 2027. PNM will only pay for the MWhs available during the year.

Refer to Section 3.1 and Exhibit H of PNM Exhibit GBB-4.

Do the PPAs or ESAs obligate PNM to pay any fixed or variable administrative
costs, transactional, operation and maintenance costs, or any costs other than
for delivered energy? (17.9.551.8(D)(2)(D) NMAC)

The ESAs do not require PNM to pay any administrative costs, transactional, or
direct operation and maintenance costs. For the Valencia PPA, PNM will pay for
starts, availability, heat rate, and a monthly variable payment based on energy
generated. For the ESAs, PNM pays for megawatt-hours based on battery

availability.

Please describe the ESA provisions relating to non-performance.
(17.9.551.8(D)(2)(E) NMAC)

The default provisions addressed in the ESAs, including the cure period for each
type of default and the remedies, are the same between the ESA agreements.
Typically, a default becomes an Event of Default if not cured within the applicable
cure period, or immediately, if no cure period is specified. Potential Events of
Default may include but are not limited to: (1) the sale, dissolution, or abandonment
of the facility; (2) failure to maintain required security; (3) bankruptcy; (4) failure

to maintain the interconnection to the PNM system; and (5) failure to make any
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payment when due. More details are provided in Section 12.1 of PNM Exhibit
GBB-3 and PNM Exhibit GBB-4. Upon the occurrence of an Event of Default,
PNM may collect damages incurred prior to the termination date resulting from the
Event of Default, as well as terminate the ESAs and receive a termination payment.
Such damages would include the cost of replacement product for the Energy
Storage System (ESS) and/or capacity the project failed to deliver under the terms
of the agreement. Refer to Section 12.3B of PNM Exhibits GBB-3 and GBB-4.
Section 12.1 of same exhibits also defines Events of Default related to non-
performance of the facility. Performance-related Events of Default include: (1)
failure to achieve the Commercial Operation Date on or prior to the Guaranteed
Start Date and (2) the failure of the facility to maintain, after the Commercial
Operation Date, an ESS Capacity during the twenty-year term. The project is liable
for liquidated damages for non-performance. Section 3.7 of PNM Exhibit GBB-3
and PNM Exhibit GBB-4 provides that, if the Commercial Operation Date has not
occurred by the Expected Commercial Operation Date as such date may be
extended pursuant to terms of the agreement, the project will pay PNM liquidated
damages on a dollar per day for each MW of capacity that is delayed. The project

must pay liquidated damages if it has not cured all delayed capacity to achieve

Commercial Operation by the Guaranteed Start Date, June 15, 2028.

Please describe the PPA provisions relating to non-performance.

(17.9.551.8(D)(2)(E) NMAC)
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The default provisions are addressed in the Valencia PPA, PNM Exhibit GBB-2
Section 11. Typically, a default becomes an Event of Default if not cured within
the applicable cure period, or immediately, if no cure period is specified. Potential
Events of Default may include but are not limited to: (1) the sale, dissolution, or
abandonment of the facility; (2) failure to maintain required security; (3)
bankruptcy; (4) failure to maintain the interconnection to the PNM system; and (5)
failure to make any payment when due. More details are provided in the PPA in
Section 11.1 of PNM Exhibit GBB-2. The gas contract has provisions on starts and

availability. In Section 7.1, the contract identifies a $12,000 penalty for every failed

start and provides for at 97% availability guarantee.

Are there any approvals or permits required to construct and operate the
projects that are the subject of the PPA and ESAs? (17.9.551.8(D)(5)(C)(I)
NMAC)

For the Valencia PPA, since the Valencia gas facility is already operational, no
known approvals or permits are required for the construction or operation of this
project. The battery storage projects covered by the ESAs are new and will require
the needed approvals outlined in Exhibit E of PNM Exhibit GBB-3 and PNM

Exhibit GBB-4.

Do the PPA and ESAs provide for PNM acquiring ownership of their
respective projects during or after the term of the agreement?

(17.9.551.8(D)(5)(C)(V) NMAC)
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No. PNM does not have any purchase or acquisition option under the Valencia

PPA nor the San Lasso or Corazon ESAs.

How will the energy from each PPA/ESA project be transmitted on PNM’s
system?

Valencia PPA - The Valencia Power Plant will continue to interconnect to PNM’s
Tome substation in Belen.

Sun Lasso ESA - The Sun Lasso storage project will interconnect to PNM’s future
Sunset Garden substation near 10100 Central Ave. SW, Albuquerque, NM 87121.
Corazon ESA - The Corazon project will interconnect to PNM’s Pajarito

Substation located in Bernalillo County.

Please describe the provisions in the PPA and ESAs that provide operational
or other benefits (17.9.551.8(D)(11) NMAC).

Valencia PPA - The Valencia PPA will provide approximately 167 MW of capacity
and energy to the system. The plant can reach full load in 12 minutes and the
minimum load is 55 MW providing improved grid reliability with quicker system
response time. In addition to the system benefits the project provides a performance
security of $12 Million as outlined in Section 10.1 PNM Exhibit GBB-2.

Sun Lasso ESA - The Sun Lasso ESA includes ancillary services including,
frequency response, load following, contingency reserve, spinning reserve, and
150MW of four-hour battery to be used by system for energy storage and reliability.

In addition to the system benefits provided under the ESA, Article 19 requires Sun

10
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Lasso Storage to post security, which increases the monetary incentive to meet its
capacity and schedule requirements. Sun Lasso Storage is required to post
development security equal to $100,000 per MW multiplied by the guaranteed
capacity (150 MW) or $15 million. Additionally, no later than the Commercial
Operation Date, Sun Lasso Storage will be required to post and maintain security
equal to $125,000 per MW multiplied by the guaranteed capacity or $18.75 million.
Corazon ESA - The Corazon ESA includes ancillary services including frequency
response, load following, contingency reserve, spinning reserve, and will provide
150 MW of four-hour battery to be used by system for energy storage and
reliability. In addition to the system benefits provided under the ESA, Article 19
requires Corazon Energy Storage to post security, which increases the monetary
incentive to meet its capacity and schedule requirements. Corazon Energy Storage
is required to post development security equal to $100,000 per MW multiplied by
the guaranteed capacity (150 MW) or $15 million. Additionally, no later than the
Commercial Operation Date, Corazon Energy Storage will be required to post and

maintain security equal to $125,000 per MW multiplied by the guaranteed capacity

or $18.75 million.

Could PNM-owned resources have been constructed as alternatives that would
have provided greater benefit to ratepayers? (17.9.551.8(D)(9) NMAC)

The resources selected were based on the resource evaluation discussed in more
detail by PNM witness Duane. The proposed portfolio includes a utility owned

project I discuss later in my testimony. There were no other alternative utility

11
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owned resources submitted in the resource evaluation process that could have been
constructed as an alternative to the Valencia PPA or the San Lasso and Corazon

ESAs. Refer to the testimony PNM witness Nagel for bid evaluation process and

consideration of alternative resources.

Are the proposed contracts reasonable in their terms and conditions?

Yes.

Has PNM complied with the provisions of the PPA Rule?

Yes, as detailed above.

I11. REQUESTED APPROVAL FOR 2028 CCN RESOURCES

What CCN approvals are PNM requesting in this case?

PNM is seeking a CCN for the Sunbelt Project.

Please describe the Sunbelt Project.

The Sunbelt Project includes the acquisition, installation, and operation of 100 MW
of photovoltaic (“PV”) solar generation facility coupled with a 30 MW four-hour
lithium iron phosphate (“LFP”) battery energy storage system (“BESS”). It will be
located within the Central Consolidated School District (“CCSD”) in San Juan
County, just south of the San Juan Generating Station. Gridworks will be PNM’s
contractor for this project. Construction is anticipated to begin upon Commission

approval. Date for the completion of the project is December 31, 2027.

12
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Please provide the total estimated cost of construction for the Sunbelt Project.
The total estimated capital cost for the Sunbelt Project, including engineering,
materials, construction, loads, and tax (including Gross Receipts Tax), is $220.4
million, including transmission and interconnection costs. The project costs do not
include any additional percentages for contingencies and, as a result, PNM requests
the Commission set the Certificated Estimated Cost' for the Sunbelt Project
consistent with the project cost estimate. To the extent PNM experiences a cost
overrun (i.e., the actual costs of the project exceed the Certificated Estimated Cost
by 10% or more), PNM would provide the information required by the Cost
Overrun Rule (17.3.580 NMAC) to request recovery of these costs in its next rate
case. PNM Table GBB-2 provides a summary itemization for the RFP-estimated
cost of the Sunbelt Project. Refer to PNM witness Jenkins for the Transmission &
Interconnection charge reflected below.

PNM Table GBB-2

Sunbelt Project Cost
Contract and Owner’s Cost $ 219,883,236
Transmission & Interconnection | $ 500,000
Total $ 220,383,236

117.3.580 NMAC applies whenever a utility has obtained or acquires a certificate of public convenience and
necessity (“CCN”) from the Commission to construct or operate an electric generating plant and has sought,
is seeking, or anticipates seeking at any time to include the costs of construction as defined in in its New
Mexico jurisdictional rates. 17.3.580.6(A)(1) NMAC provides that no cost overruns incurred in construction
of new electric generating plant will be included in rates unless the Commission determines they were
prudently incurred. 17.3.580.7(D) NMAC further provides that "Construction Cost Overrun" or "Cost
Overrun" means that portion of the costs of construction which exceeds the certificated estimated cost by ten
percent (10%) or more” in instances where no allowance for contingencies was included in the certificated
estimated cost. Finally, 17.3.580.7(A) NMAC defines the "Certificated Estimated Cost" to mean the total
cost of construction of electric generating plant for the utility, including Allowances for Funds Used During
Construction ("AFUDC"), as estimated by the utility at the time of issuance by the Commission of the CCN
for the plant and reflected in the order issuing the CCN.

13
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How did PNM develop the EPC costs for the Sunbelt Project?
The EPC costs for the Sunbelt Project are based on the EPC Project costs developed
by Gridworks. The applicable New Mexico Gross Receipts Tax for the Project was

included within the EPC contract price.

What is PNM’s estimate for the annual operating and maintenance expense
for the Sunbelt Project?

Accounting for some degree of self-performance of operations and maintenance
activities by PNM to provide cost savings to PNM’s customers, levelized annual
costs for long-term operations and maintenance services associated with the Project
are estimated to be $850,000 which includes preventative maintenance, remote
operation center support, insurance, and spare parts management. The estimated
cost for the Long-Term Service Agreement (LTSA) for the battery is an additional

$290,000.

What is PNM’s estimate for the annual capital additions for the Sunbelt
Project?

PNM expects to incur future costs to maintain or augment the capacity of the system
as needed to offset normal battery cell degradation over time. These periodic costs

are estimated to be an annual levelized cost of $560,000 per year.

Please describe the terms of the Gridworks Contract.

14
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The Sunbelt Project is a PNM owned project with a defined payment and
construction schedule. This contract with Gridworks is a turnkey EPC agreement.
As explained above in my testimony, PNM is requesting the Commission approve
a fixed Certificated Estimated Cost for the project that is not subject to adjustment
for component pricing. Based on this arrangement, the cost risk to PNM customers

is minimized because the CCN will be subject to the Cost Overrun Rule for any

Increase in costs.

Please highlight the contractual protections in the Gridworks Contract.

The Contract, PNM Exhibit GBB-5, includes several provisions to help protect
PNM customers. The Contract includes liquidated damages for delays in the in-
service date of the Project. Delay damages are $200/MW/day for both the solar and
storage (see PNM Exhibit GBB-5 Section 15.1). The Contract also includes
performance guarantees with associated liquidated damages in the amount of
$350,000 per MW for both contracted energy storage (Section 15.3) and solar
capacity (Section 15.2) in MW, roundtrip energy storage efficiency, and storage
response delay damages (Section 15.4). Also, the Contract includes a 12-month
warranty period on materials and services with extended five-year warranties for
inverters and a three-year warranty for the containerized BESS equipment. In
addition, the Contract includes conditions of default along with associated
termination rights, including a termination for convenience right on behalf of

PNM.

15
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Please describe the Gridworks Contract provisions relating to non-
performance.
The default provisions are addressed in the Contract. Typically, a default becomes
an Event of Default if not cured within the applicable cure period, or immediately,
if no cure period is specified. Potential Events of Default may include but are not
limited to: (1) the sale, dissolution, or abandonment of the facility; (2) failure to
maintain required security; (3) bankruptcy; (4) failure to maintain insurance

coverages; and (5) failure to make any payment when due. More details are

provided in the contract in PNM Exhibit GBB-5 Section 19.1.

When will the Sunbelt Project be operational?
The Sunbelt Project is scheduled to become commercially operational and begin
serving customers no later than December 31, 2027. PNM will need regulatory

approval before September 1, 2025, or the Contract can be cancelled.

What is the cost for the option to add an additional 20 MW of BESS to the
Sunbelt Project as described in the testimony of PNM witness Monroy?

PNM included an option to increase the 30 MW battery in the Sunbelt Project by
an additional 20 MW for a total of 50 MW. This would bring the project to 100
MW of solar and 50 MW of storage. The additional capital cost for this option is
approximately $32M with the total capital cost approximately $252M. This option

would only increase the battery component and would not require any additional

16
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transmission interconnection or delivery upgrade costs for the project. No change

to the schedule would be required.

Do the requested contracts include requirements for reporting on
apprenticeship requirements?

Yes. PNM has added requirements in each ESA contract to provide reporting and
confirmation of meeting the apprenticeship requirements identified both at the
federal and state level. PNM will report those requirements accordingly. Refer to
Section 10.1B of PNM Exhibits GBB-3 and PNM Exhibit GBB-4 for each ESA.

For the Gridworks Contract refer to Section 10.5 of PNM Exhibit GBB-5.

Are there specific criteria applicable to CCN applications for energy storage
facilities?

Yes, Section 62-9-1(D) of the Public Utility Act specifically governs the CCN
criteria to be met for an energy storage system, which is defined as, “methods and
technologies used to store electricity.” The Sunbelt Project includes a battery

energy storage system used to store electricity.

What are the specific requirements pursuant to Section 62-9-1(D) for approval
of an energy storage system included in the Sunbelt Project?
Section 62-9-1(D) states that the Commission shall approve an application for a

CCN for an energy storage system that meets the following criteria:

17
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(1) reduces costs to ratepayers by avoiding or deferring the need for investment in
new generation and for upgrades to systems for the transmission and distribution of
energy;
(2) reduces the use of fossil fuels for meeting demand during peak load periods and
for providing ancillary services;
(3) assists with ensuring grid reliability, including transmission and distribution
system stability, while integrating sources of renewable energy into the grid;
(4) supports diversification of energy resources and enhance grid security;
(5) reduces greenhouse gases and other air pollutants resulting from power
generation;
(6) provides the public utility with the discretion, subject to applicable laws and
rules, to operate, maintain and control energy storage systems so as to ensure

reliable and efficient service to customers; and

(7) is the most cost effective among feasible alternatives.

Has PNM provided evidence that the battery energy storage system included
in the Sunbelt Project meets all seven of the criteria for approval pursuant to
62-9-1(D)?

Yes, PNM’s Application meets the statutory criteria for approval of the BESS
included in the Sunbelt Project. In the sections below, I explain how the seven

criteria listed in Section 62-9-1(D) have been fully satisfied.

18
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Will the BESS included in the Sunbelt Project help to reduce costs to PNM’s
customers by avoiding or deferring the need for investment in new generation
and for upgrades to systems for the transmission and distribution of energy as
required under Section 62-9-1(D)(1) of the PUA?
Yes. The BESS included in the Sunbelt Project will be located near an existing
PNM substation and can be installed in a relatively short time frame. The existing
substation site is established, the project site has been secured by PNM, there is a
Large Generator Interconnection Agreement (LGIA) in place, limited gen-tie line
and substation expansion work will be required, and the project will increase
reliability and resiliency for customers. The Sunbelt BESS will provide generation

grid benefits through shifting of energy from the high solar production hours to

peak demand times when solar production is minimal.

Will the BESS included in the Sunbelt Project reduce the use of fossil fuels for
meeting demand during peak load periods as required under Section 62-9-
1(D)(2) of the Public Utility Act?

Yes. The Sunbelt Project, including the BESS, will be charging energy delivered
from the associated 100 MW solar facility and from PNM’s renewable generation
portfolio. This will allow PNM to reduce the use of fossil fuels for meeting peak
system demands in post-solar hours. Energy produced by renewable resources that
is stored in the BESS system during off-peak load periods will be able to be
discharged flexibly and rapidly during the peak load periods and after peak solar

generation hours. The ability to store energy reduces curtailments of solar
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production, thus reducing and offsetting the historical dependency on, and dispatch

of, fossil fueled generation.

Will the BESS included in the Sunbelt Project assist in ensuring grid
reliability, including transmission system stability, while integrating sources
of renewable energy into the grid as required under Section 62-9-1(D)(3) of the
PUA?

Yes. The BESS included in the Sunbelt Project offers extremely flexible and
responsive capacity to the transmission system. With the ability to start and reach
full discharge capacity (reflecting a system generator) or full charging capacity
(reflecting a system load) within seconds it provides very favorable ancillary
service capabilities to facilitate grid reliability and system stability. Ancillary
service capabilities that can be provided include contingency reserves, regulation
(up and down), voltage control, and frequency response, among others. All these
services facilitate the increased integration of variable, renewable energy

resources.

Will the BESS included in the Sunbelt Project support diversification of
energy resources and enhance grid security as required under Section 62-9-
1(D)(4) of the PUA?

Yes. The BESS included in the Sunbelt Project will facilitate the increased
integration of renewable and diverse energy sources within PNM’s system. As

noted in the prior question, the extremely responsive and flexible characteristics of
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the proposed Sunbelt Project, combined with its ability to support ancillary services

facilitate the increased integration of variable, renewable energy resources and

increased system reliability.

Will the BESS included in the Sunbelt Project reduce greenhouse gases and
other air pollutants during power generation as required by Section 62-9-
1(D)(5) of the PUA?

Yes. Because the BESS included in the Sunbelt Project does not generate
greenhouse gases or other air pollutants and because it will offset fossil fueled
generation as described above by reducing curtailments of renewable resources, the
BESS included in the Sunbelt Project will reduce greenhouse gas and other air
pollutant production. As noted above, support of loads, which can remain near
daily peak levels, after the solar generation hours, has been historically served by
thermal resources.

PNM modeling indicates that the Sunbelt project will allow PNM to avoid 134,000
tons of carbon dioxide emissions between 2026 and 2039. The modeling is based
on PNM’s system with and without the Sunbelt project. Without the BESS
included in the Sunbelt Project, PNM’s portfolio results in a higher loss of load
expectation than with the proposed resource portfolio in this Application as

discussed in the testimony of PNM witnesses Monroy and Wintermantel.

Will the BESS included in the Sunbelt Project provide PNM with the

discretion, subject to applicable laws and rules, to operate, maintain and
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control energy storage systems so as to ensure reliable and efficient service to

customers as required by Section 62-9-1(D)(6) of the PUA?

Yes. Given PNM’s procurement, ownership, and operations of the Sunbelt Project,
including the BESS, PNM will have full control and management of the dispatch
and maintenance of the project within the operating requirements of the BESS and
battery cell manufacturer. PNM will be able to directly control the preventative,
predictive, and unplanned maintenance activities associated with the BESS
equipment to timely address any equipment issues and to ensure reliable and

efficient service to customers.

Is the BESS included in the Sunbelt Project the most cost effective among
feasible alternatives as required under Section 62-9-1(D)(7)?

Yes. The Sunbelt Project is supported as part of the requested portfolio as discussed
by PNM witnesses Monroy and Duane. While the Sunbelt Project is not part of the
least-cost portfolio, the Sunbelt Project allows for resources to be located in the
CCSD and is the lowest cost resource available in the CCSD. As discussed in more
detail by PNM witness Monroy, there are benefits to having a mix of utility owned
and contracted resources as part of PNM’s portfolio. In addition, the Sunbelt
Project, including the BESS, is the product of competitive bid processes and will
utilize existing PNM infrastructure to minimize costs. The BESS included in the
Sunbelt Project is modeled to receive investment tax credits, increasing the cost-
effectiveness of the BESS included in the Sunbelt Project. PNM’s direct

management of the EPC agreement to control procurement risk markups and return
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expectations also provide cost benefit. Together, these factors make the Sunbelt

Project, including the BESS, the most cost-effective alternative for locating a

resource in the CCSD.

Does the Sunbelt Project provide overall net public benefits?

Yes. The Sunbelt Project serves the public interest in several respects. The system
benefits include the following:

1) The Sunbelt Project mitigates operational issues caused by high solar generation
by adding energy storage capacity to PNM’s system. This energy storage capacity
enables the ability to balance the Project’s solar generation in times of high solar
output and provide energy to the system during times of high demand but lower
solar production, such as in the late afternoon. This Project’s ability to provide firm
energy during peak load helps PNM meet its resource adequacy requirements. By
increasing system capacity, the Sunbelt Project helps to meet some forecasted
system needs for additional bulk transmission-level capacity resources.

2) The Sunbelt Project mitigates operational issues caused by high solar generation
by shifting energy availability from solar peak to net demand peak (arbitrage). PNM
customers will benefit from wholesale pricing differences that exist between solar
peak and net demand peak, because the BESS will charge at solar peak hours when
the price is low and return the energy to the system at net demand peak hours when

the price is high.
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3) Charging from the Sunbelt Project’s solar facilities is expected to occur at times
when renewable production is at its greatest. With the additional load from charging
the BESS, its renewable generation will be less at risk for curtailment.

4) As outlined above, installation of the Sunbelt Project is expected to help lower
system-wide emissions.

5) As a dispatchable resource, the Sunbelt Project can also add the system benefit
of operational flexibility to help optimize grid operation, and potentially provide

ancillary services such as frequency regulation, contingency reserves, and for

resource adequacy.

IV. CONCLUSION

Please summarize your testimony.

The decision in support of this portfolio of contracts is a reasonable and practical
response to current market conditions. These contracts leverage solar, battery and
natural gas using proven technology, locations, and assets, and results in a cost-
effective portfolio of assets for customers. The review process was supported by
PNM’s consultants, who are industry experts with experience in resource
acquisition and engineering, design, and procurement processes, including energy
storage systems. The approval of this portfolio of contracts provides energy,
storage, and improves system performance and will help reduce greenhouse gases
and help mitigate potential system curtailments. The Commission should approve

PNM’s request to construct, own, and operate the Sunbelt Project.
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1 Q. Does this conclude your testimony?

2 A Yes.

GCG#533200
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GARY B. BARNARD
12501 Pino Ave. NE
Albuquerque, NM 87122
(505) 241-2854
email: gbarnar@pnm.com

ACCOMPLISHMENTS

e Developed, managed, sourced, and installed approximately SOOMW of utility scale solar
projects totaling approximately $950M on schedule and budget.

e Manage the operations and maintenance of 26 solar plants located across the State of NM.

e Responsible for all aspects of the construction of a 40MW gas plant for $60M near Belen
NM.

e Direct the contract process for renewable contracts, construction contracts, and maintenance
contracts for generation development including the bidding process.

e Developed and implemented Supply Chain planning, infrastructure, metrics, policies, and
processes.

e Directed the development and implementation of enterprise wide benchmarks, metrics, and
system infrastructure.

e  Sourced, identified and captured $3 million in savings from fleet and corporate indirects off a
spend amount of $13 million

WORK EXPERIENCE

EXECUTIVE DIRECTOR OF STRATEGIC ENERGY PLANNING, CONTRACTS AND
DEVELOPMENT, PNMR, Albuquerque, NM 2010-Present

Develops the renewable strategies with a primary focus on solar. Responsible for Facebook
renewable relationship including solar construction and wind PPAs. Manage PNM’s affiliate
renewable activities including solar and partnership development. Directs the generation
development organization including utility scale solar generation, gas plant generation, wind and
geothermal contracts, Palo Verde Nuclear plant relationships, and the maintenance and operations
of the solar facilities. Manage all aspects of solar and gas generation and construction including
site identification, technology assessment, environmental compliance, safety, public affairs,
sourcing, interconnections, contract negotiations, project management, construction and
maintenance. Currently constructing or have completed 137MW of solar at a total cost of
approximately $340M. All projects were brought in on budget and schedule. Additionally,
constructed a 40MW LM 6000 gas peaking unit. Responsible for wind and geo-thermal contracts
in excess of $100M. Responsible for all aspects of renewable and gas generation.

DIRECTOR OF SUPPLY CHAIN CAPABILITIES DEVELOPMENT, PNMR, Albuquerque,
NM 2006-2010.

Directed and developed the support services for the Supply Chain organization. These include:
technology and systems infrastructure development, fleet and warehouse financial tracking,
metrics, benchmarking, data cube, policies, procedures, processes, program management, financial
analysis, budgeting, strategic planning and compliance. Supported the development of the
centralized supply chain model. Developed job descriptions, interviewed candidates and set up
structure for the new organization. Developed draft goals, targets, and operating plan for the
organization. Responsible for developing, implementing and ensuring compliance of
organizational policies, procedures, processes, systems, and reporting that span the entire
organization. Directly managed key managers and responsible for performance management of the
entire group. Provided reporting, metrics and benchmarks. Responsible for the strategic and
operating plans of the organization. Managed the enterprise wide shared service analytics,
benchmarks and metrics tracking.
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DIRECTOR OF CORPORATE PROCUREMENT/CONTRACTS/A/P/PR, PNMR,
Albuquerque, NM 2003-2006.

Implemented a review of corporate spend and began to update PNMR’s procurement process.
Sourced and negotiated new contracts with vendors and drove over $3m in savings in several areas
of spend including fleet, cell phones, transportation, pagers, office supplies, and others. Created a
company wide council of the procurement organizations to begin standardization of processes and
savings opportunities. Implemented new processes and tools to standardize critical purchasing and
payment functions. Managed the A/P and P/R functions and was able to reduce FTEs and improve
process. Responsible for the management and performance of a group in excess of forty individual
contributors.

DIRECTOR STRATEGIC PLANNING, IT, & ACCOUNTING SERVICES, BULK POWER
SERVICES (subsidiary of Public Service Company of NM), Albuquerque, NM 1999-2003
Promoted to Controller of the new business unit of PNM in 1999, and became responsible for
strategic planning and IT in 2000. Responsibilities included: directing the development of the
business unit’s strategic plan, which consisted of over $1 billion in incremental investments over a
five year period, and tracking its implementation. Responsible for all the financial and managerial
accounting for an organization that has over $1 billion in revenue, $1.4 billion in assets and over
$100 million in net income in 2001. Directed the budget process for the unit, which includes an
operating budget in excess of $200 million and a capital budget in excess of $150 million.
Managed the development of a financial and accounting group consisting of more than thirty five
professionals. Recommended business structures for new organization. Responsible for the
business unit’s IT strategy and final implementation of a $6 million software accounting system.

DIRECTOR OF MARKETING, BUSINESS DEVELOPMENT, RATES,
TRANSPORTATION, AND NATURAL GAS VEHICLES, PNM GAS SERVICES,
Albuquerque, NM 1995-1999

Working existing marketing personnel, developed a dedicated commissioned sales force.
Increased revenue by over $2.6 million with only five salespeople in one year. Created new
product development group that developed and proposed several new products associated with the
existing business. Developed and implemented tracking, forecasting, and rewards systems.
Additional responsibilities of Rate department and Transportation department added to group after
initial success. Designed and implemented new market based rates for natural gas vehicles and
gas transportation, and this allowed for opportunities for revenue growth with existing assets.
Responsible for a group of 50 contributors. Researched and negotiated corporate alliances for
parent.

MANAGER OF BUSINESS PLANNING, PNM GAS SERVICES, Albuquerque, NM 1994-
1995

Developed new plans that enhanced market penetration, focus and profitability. Product plans
concentrated on immediate opportunities like water pumping, cogeneration, natural gas air
conditioning, and others. Developed an updated natural gas vehicle business plan that focused on
increasing returns and lowering capital expenditures by several million dollars.

SENIOR MANAGER OF BUSINESS PLANNING, BELLSOUTH ENTERPRISES, Atlanta,
GA 1992-1994

Researched new business opportunities for BellSouth Enterprises including: Cable acquisitions,
Electronic Commerce, Interactive Video, Video Dial Tone, Transactional Advertising, and
Messaging Services. Developed marketing and product plans for new and existing products and
services and tracked financial and market performance. Forecasted expenses and usage
information for new entities. Prepared presentations on opportunities supporting the strategic
direction of information services.
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FINANCIAL MANAGER, BELLSOUTH INFORMATION SYSTEMS (BIS), Atlanta, GA
1991-1992.

Responsible for all pricing/planning/financial activities for BIS. Supervised the pricing, costing,
budgeting, and billing for this $80 million subsidiary.

PRICING/MARKETING MANAGER, BELLSOUTH INFORMATION SYSTEMS, Atlanta
GA. 1988-1991

Set prices for all the company’s products. Forecasted revenue growth, product lines sales, and
resource requirements. Projected financial performance of products and company Worked with
Marketing Vice President in the design of the marketing organization. Developed marketing
strategies for major lines of business.

EDUCATION
MBA, EMORY UNIVERSITY, Atlanta, GA 1988
e GPA3.74 on 4.0 scale
e  Merit Fellowship
e Beta Gamma Sigma (Business Honor Society)
e CPSM (Certified Professional in Supply Management) Certification Pending
BA, POLITICAL SCIENCE, UNIVERSITY OF NEW MEXICO, Albuquerque, NM 1986
e GPA 3.83 on 4.0 scale
e Phi Beta Kappa
e Summa Cum Laude
e  Merit Fellowship

CERTIFICATIONS/SKILLS
Certified Professional in Supply Management (CPSM)
Member Institute for Supply Management (ISM)
Member Utility Purchasing Management Group (UPMG)
Project Management
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POWER PURCHASE AGREEMENT

THIS POWER PURCHASE AGREEMENT (the “PPA” or the “Agreement”) is entered
into on November 4, 2024 (the “Effective Date”), by and between Valencia Power, LLC, a New
Mexico limited liability company (“Seller”), and Public Service Company of New Mexico, a New
Mexico corporation (“PNM”). Seller and PNM are hereinafter referred to individually as a “Party”
and collectively as the “Parties.”

RECITALS

WHEREAS, Seller owns an electric generating facility consisting of one combustion
turbine with an output, as of the Effective Date, of approximately 158 megawatts of net capacity,
located at a site in Valencia County near Albuquerque, New Mexico;

WHEREAS, PNM and Seller entered into that certain Power Purchase Agreement (as
amended or otherwise modified from time to time, the “Original PPA”), dated as of April 18,
2007, pursuant to which Seller agreed to sell and PNM agreed to purchase all of the electric
capacity, energy output and other products and services from the facility through May 30, 2028,
the end of the delivery term thereunder;

WHEREAS, pursuant to the Original PPA, Seller is permitted to modify the facility to
increase the net capacity by up to 15 MW, for a net capacity of up to 173 megawatts; and

WHEREAS, Seller and PNM desire to enter into this Agreement in order for Seller to sell
and PNM to purchase all of the electric capacity, energy output and other products and services
from the facility (including from any increased net capacity thereof) following the end of the
delivery term under the Original PPA;

NOW THEREFORE, in consideration of the mutual covenants herein contained, the
sufficiency and adequacy of which are hereby acknowledged, the Parties agree to the following:

ARTICLE I
DEFINITIONS

The capitalized terms listed in this Article shall have the meanings set forth herein
whenever the terms appear in this PPA, whether in the singular or the plural or in the present or
past tense. Other terms used in this PPA but not listed in this Article shall have meanings as defined
elsewhere in this PPA or as commonly used in the English language and, where applicable, in
Good Utility Practices.

“AAA” has the meaning set forth in Section 12.9(b).

“Actual Start” means each instance where the Facility delivers electrical energy at the
Point of Delivery at the level of generation specified in a Start Request within forty-five (45)
minutes after the time delivery of such electrical energy is to commence as specified in the Start
Request.
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“Affiliate” means, with respect to any Person, any other Person controlling, controlled by,
or under common control with the first Person. The term “control” (including the terms
“controlling,” “controlled by” and “under common control with’’) means the possession, directly
or indirectly, of the power to direct or cause the direction of the management or the policies of a
Person, whether through the ownership of voting securities, by contract or otherwise.

“Agreement” or “PPA” means this Power Purchase Agreement, including all exhibits and
attachments hereto.

“Automatic Generation Control” or “AGC” means the automatic generation control to
enable PNM to automatically and remotely regulate the generation of the Facility.

“Availability Factor” for a Month means (i) if such Month is an On-Peak Month, the
percentage, rounded to the nearest one-tenth of one percent (0.1%), equal to the arithmetic average
of the EAF for such On-Peak Month and each of the immediately preceding three (3) On-Peak
Months (to the extent such On-Peak Months are within the Delivery Term); or (ii) if such Month
is an Off-Peak Month, the percentage, rounded to the nearest one-tenth of one percent (0.1%),
equal to the arithmetic average of the EAF for such Off-Peak Month and each of the immediately
preceding seven (7) Off-Peak Months (to the extent such Off-Peak Months are within the Delivery
Term).

“Base Ambient Conditions” means the following ambient conditions on which correction
of performance testing of the Facility is based: (i) for any Test performed during the Summer
Season, the Base Ambient Conditions are (A) ninety-five degrees (95°) Fahrenheit and
(B) nineteen percent (19%) relative humidity; and (i1) for any Test performed during the Winter
Season, the Base Ambient Conditions are (A) thirty degrees (30°) Fahrenheit and (B) twenty
percent (20%) relative humidity.

“Books and Records” means all books of account and other financial records, files,
documents, data, instruments, controls, books and records relating to Seller.

“Business Day” means any day other than a Saturday, Sunday or day that the banks located
in the State of New Mexico are authorized or obligated to be closed by Law.

“Capacity Charge” means an initial amount equal to $9.47 per kW (per Month), which
amount shall be increased by one percent (1%) on the first anniversary of the Delivery Term Start
Date and on each anniversary of the Delivery Term Start Date thereafter.

“Chemical Factor” has the meaning set forth in Section 7.5(a).
“Confidential Information” has the meaning set forth in Section 19.14.

“Consent” means a consent to assignment, in substantially the form attached as Exhibit C
or otherwise in form and substance reasonably acceptable to the Parties.

“Contract Capacity” has the meaning set forth in Section 6.1.
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“Control Area” means PNM’s system of electrical generation, distribution, and
transmission facilities within which generation is regulated in order to maintain interchange
schedules with other such systems.

“Daily Availability Plan” has the meaning set forth in Section 6.2.

“Damages” means any and all damages, losses, claims, obligations, demands, assessments,
penalties, liabilities, costs, damages and expenses (including reasonable attorneys’ fees and
expenses).

“Damages Cap” has the meaning set forth in Section 11.7(a).

“Debt” of any Person at any date means, without duplication, (i) all obligations of such
Person for borrowed money, (ii) all obligations of such Person evidenced by bonds, debentures,
notes or other similar instruments, (iii) all obligations of such Person to pay the deferred purchase
price of property or services, except trade account payable and other accrued expenses arising in
the ordinary course of business, (iv) all obligations of such Person under leases which are or should
be, in accordance with GAAP, recorded as capital leases in respect of which such Person is liable,
(v) all deferred obligations of such Person to reimburse any bank or other Person in respect of
amounts paid or advanced under a letter of credit or other instrument (except to the extent
collateralized by cash or cash equivalents or otherwise constituting assets of or relating to the
Facility), (vi) all Debt of others secured by a Lien on any asset of such Person, whether or not such
Debt is assumed by such Person, (vii) all Debt of others guaranteed directly or indirectly by such
Person as to which such Person has an obligation substantially the economic equivalent of a
guarantee, and (viii) obligations in respect of interest rate swap agreements, caps, collars, or other
interest rate hedging mechanisms.

“Defaulting Party” means Seller in the event of a Seller Event of Default, and means PNM
in the event of a PNM Event of Default.

“Delivery Term” means the period commencing at Hour Ending 01:00 MST on the
Delivery Term Start Date and ending at Hour Ending 24:00 MST on the Delivery Term End Date,
or if applicable, Hour Ending 24:00 MST on the effective date of termination if this Agreement is
earlier terminated in accordance with the terms hereof.

“Delivery Term End Date” means December 31, 2039.
“Delivery Term Start Date” means May 31, 2028.

“Delivery Term Start Date Capacity” means the net electrical energy (expressed in kW)
of the Facility at the Point of Delivery, as determined pursuant to the most recent Seasonal
Capacity Test successfully performed prior to the Delivery Term Start Date, when corrected to
Base Ambient Conditions and as determined in accordance with the applicable Test Protocols and
Procedures and this Agreement.

“Delivery Term Start Date Net Heat Rate” means the Net Heat Rate of the Facility, as
determined pursuant to the most recent Net Heat Rate Test successfully performed prior to the
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Delivery Term Start Date, when corrected to Base Ambient Conditions and as determined in
accordance with the applicable Test Protocols and Procedures and this Agreement.

“Delivery Year” means any consecutive 12-Month period commencing with the Delivery
Term Start Date or its anniversary.

“Dispute Notice” has the meaning set forth in Section 12.9(a).

“EAF” for a Month means the EAF for such Month as determined in accordance with
Exhibit F.

“Early Termination Date” has the meaning set forth in Section 11.5.
“Effective Date” has the meaning set forth in the first paragraph of this Agreement.

“Emergency” means any abnormal interconnection or system condition that requires
automatic or immediate manual operation to prevent or limit loss of PNM’s system or generation
supply, that could adversely affect the reliability of the PNM system or generation supply, that
could adversely affect the reliability of any interconnected system, or that could otherwise pose a
threat to public safety.

“Escrow Agent” has the meaning set forth in Section 10.1(f).

“Event of Default” means a Seller Event of Default with respect to Seller, and a PNM
Event of Default with respect to PNM.

“Facility” means all of the following properties, rights and interests comprising or relating
to the electric generating facility, consisting of the turbine and other facilities described in
Exhibit B: Seller’s equipment, buildings, turbines, generators, step-up transformers, output
breakers, facilities necessary to connect to PNM’s Interconnection Facilities at the “Point of
Change of Ownership” (as defined in the Interconnection Agreement), protective and associated
equipment, facilities necessary to connect to the Gas Interconnection Facilities at the Fuel Point of
Delivery and associated piping and control systems, and above ground and underground fuel
piping systems, as such equipment, facilities and property may be modified, altered, expanded,
upgraded, repaired or replaced from time to time.

“Facility Benefits” means all beneficial aspects or consequences (but specifically
excluding any environmental credits), produced by, available from or attributable to the Facility,
including, without limitation, the Facility’s capability to generate energy, the energy generated by
the Facility, the ability to supply ancillary services, including reactive power (within the
parameters specified in the Interconnection Agreement), load and frequency control, spinning
reserves and non-spinning reserves, and all other characteristics, products or outputs produced by,
available from or attributable to the Facility.

“Facility Net Heat Rate” at a particular point in time, means the then current Net Heat
Rate of the Facility as determined in accordance with Section 7.3(b).
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“Facility Upgrades” means modifications to the Facility after the Effective Date, but prior
to the Delivery Term Start Date, the parameters for which are set forth on Exhibit B.

“Failed Start” means each instance where the Facility fails to deliver electrical energy at
the Point of Delivery at the level of generation specified in a Start Request within forty-five (45)
minutes after the time delivery of such electrical energy is to commence as specified in the Start
Request.

“Fast Start” means the capability of the Facility to deliver electrical energy at the Point of
Delivery at the level of generation specified in a Start Request in an accelerated timeline (as such
timeline is determined pursuant to the Facility Upgrades) after the time delivery of such electrical
energy is to commence as specified in the Start Request.

“FERC” means the Federal Energy Regulatory Commission or any successor agency.

“Financing Documents” means the loan and credit agreements, notes, bonds, indentures,
security agreements, lease financing agreements, mortgages, interest rate exchanges, or swap
agreements and other documents relating to the development, bridge, construction and/or the
permanent debt financing for the Facility, including any credit enhancement, credit support,
working capital financing, or refinancing documents, and any and all amendments, modifications,
or supplements to the foregoing that may be entered into from time to time at the discretion of
Seller.

“FlameSheet” means the “FlameSheet” combustion system offered by PSM.
“FlexRamp” means the “FlexRamp” package offered by PSM.

“FlexStart” means the “FlexStart” package offered by PSM.

“Force Majeure” has the meaning set forth in Section 13.1.

“Forced Outage” means any condition at the Facility that requires immediate removal of
the Facility, or some part thereof, from service, another outage state, or a reserve shutdown state.
This type of outage results from immediate mechanical/electrical/hydraulic control system trips
and operator-initiated trips in response to Facility conditions and/or alarms.

“Fuel Point of Delivery” means the point at which the Gas is delivered by PNM to Seller
under this PPA at the Site boundary, as more fully described in the Gas Interconnection
Agreement.

“Full Speed No Load (FSNL)” means the operational condition of the Facility when it is
running at its maximum designed speed but is not delivering any electrical power to the grid.

“GAAP” means generally accepted accounting principles in the United States of America,
applied on a consistent basis.

“GADS Manual” means the NERC Generation Availability Data System Manual as the
same may be amended from time to time.
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“Gas” means any mixture of hydrocarbons and noncombustible gases in a gaseous state
consisting primarily of methane.

“Gas Interconnection Agreement” means that certain Interconnect and Operating
Agreement, dated as of April 29, 2008, by and between Transwestern and Seller (as may be
amended or otherwise modified from time to time).

“Gas Interconnection Facilities” means the pipeline and related facilities required to
receive and meter the Gas to be delivered by PNM under this PPA from Transwestern’s pipeline
and to transport such Gas from such point(s) of receipt to the Fuel Point of Delivery.

“Good Utility Practices” means the practices, methods, and acts generally engaged in or
approved by a significant portion of, with respect to Seller, the electric power generation industry
and, with respect to PNM, the electric utility industry (including control area operators) (including,
in each case where applicable, WECC or NERC guidelines) in the United States or any such
practices, methods and acts, which, in the exercise of reasonable judgment in light of the facts
known or that reasonably should be known at the time a decision is made, would be expected to
accomplish the desired result in a manner consistent with Law, regulation, codes, standards,
equipment manufacturer’s recommendations, reliability, safety, environmental protection,
economy, and expedition, and taking into consideration the requirements of this PPA. Good Utility
Practices are not intended to be limited to the optimum practices, methods or acts, to the exclusion
of all others, but rather to include a spectrum of possible practices, methods or acts generally
acceptable in the region during the relevant period in light of the circumstances.

“Governmental Authority” means any and all federal, state, county, city, municipal, local
or regional authorities, departments, bodies, commissions, branches, directorates, agencies,
ministries, courts, tribunals, judicial authorities, legislative bodies, administrative bodies,
regulatory bodies, or taxing authorities of the United States of America or any department,
municipality or other political subdivision thereof, including, without limitation, any regional
reliability organization, independent system operator, regional transmission authority, or other
similar Person.

“Greenhouse Gas” means emissions into the atmosphere of carbon dioxide (CO3), nitrous
oxide (N2O) and methane (CH4) and related gases which are produced as the result of combustion
of fossil fuels. Greenhouse gases may be defined, or expressed, in terms of a ton of CO2-equivalent,
in order to allow comparison between the different greenhouse gases.

“GTOP” means a “Gas Turbine Optimization Package” turbine upgrade offered by PSM.
“Guaranteed Net Heat Rate” has the meaning set forth in Section 7.3(a).

“Hour” means a sixty (60) minute period during a day, commencing at HE:00.
“Indemnified Party” has the meaning set forth in Section 16.1.

“Indemnifying Party” has the meaning set forth in Section 16.1.
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“Insolvency Proceeding” means, as to a Person, (i) any case, action or proceeding relating
to bankruptcy, reorganization, liquidation, receivership, dissolution, winding-up or relief of
debtors, or (i1) any general assignment for the benefit of creditors, composition, marshaling of
assets for creditors, or other similar arrangement in respect of such Person’s creditors generally,
or any substantial portion of such Person’s creditors, undertaken under any Law applicable to such
Person, including, without limitation, the federal laws of the United States of America or any state
thereof, including the Federal Bankruptcy Reform Act of 1978 (11 U.S.C. § 101, et seq.).

“Interconnection Agreement” means that certain First Revised Amended and Restated
Standard Large Generator Interconnection Agreement, dated March 6, 2014, by and between
Valencia Energy, LLC and PNM.

“Interconnection Facilities” means PNM’s Interconnection Facilities and Seller’s
Interconnection Facilities.

“Interest Rate” means, for any day, the per annum rate of interest quoted by Citibank,
N.A., or its successors, as its prime rate, plus three percent (3%).

“kW” means kilowatt.
“kWh” means kilowatt hour.

“Law” means any and all law, legislation, constitution, statute, charter, ordinance, rule,
resolution, order, treaty, regulation, court decision, practice, procedure, guideline or requirement,
or any interpretation thereof, enacted, issued, promulgated, adopted or established by any
Governmental Authority, and shall include, without limitation, the procedures, rules and
regulations of WECC, NERC and PRC.

“Letter Agreement” means the Letter Agreement, dated February 1, 2007, between Seller,
as assignee of Black Hills Generation, and PNM, as amended and restated.

“Lien” means any mortgage, deed of trust, lien, pledge, charge, security interest, easement
or encumbrance of any kind, whether or not filed, recorded or otherwise perfected or effective
under applicable Law.

“Major Maintenance Factor” has the meaning set forth in Section 7.5(a).
“Major Maintenance Labor Factor” has the meaning set forth in Section 7.5(a).
“Materials Factor” has the meaning set forth in Section 7.5(a).

“Minimum Load’ means the lowest level in megawatts at which the Facility can maintain
stable continuous operations.

“Month” means a calendar month beginning at Hour Ending 01:00 MST on the first day
of such month and ending at Hour Ending 24:00 MST on the last day of such month.

“Monthly Capacity Payment” has the meaning set forth in Section 7.1.
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“Monthly Fuel Cost” for a Month, means all costs and expenses incurred by PNM to
purchase and deliver Gas to the Fuel Point of Delivery during such Month, including, without
limitation, the purchase price of such Gas, transportation charges (including fuel), taxes, pipeline
imbalances, park and loan, storage, and Transporter fees, penalties (including daily and hourly)
and other charges.

“MST” means Mountain Standard Time.
“MWh” means megawatt hour.

“NERC” means the North American Electric Reliability Council or any successor
organization.

“Net Capability” at a particular point in time means the lesser of (i) the then current Net
Capability of the Facility as determined in accordance with Section 3.2 or (ii) 173,000 kW.

“Net Heat Rate” means the fuel consumption measured over a specified period of time for
the Facility divided by the net electrical energy of the Facility at the Point of Delivery (less any
generation utilized by the Facility for auxiliary equipment) for the same period of time, which Net
Heat Rate is expressed in Btu (LHV) per kWh.

“Net Heat Rate Test” means the Net Heat Rate Test described in Exhibit E and the Test
Protocols and Procedures.

“Neutral Arbitrator” has the meaning set forth in Section 12.9(b).

“New Mexico Water” means New Mexico Water Services Group or any successor agency.

“NMPRC’ means the New Mexico Public Regulation Commission or any successor
regulatory agency.

“Non-Defaulting Party” means the Party other than the Defaulting Party.

“Off-Peak Months” means each of the following Months: January, February, March, April,
May, October, November and December,

“On-Peak Months” means each of the following Months: June, July, August and
September.

“Operating Committee” means the committee appointed pursuant to Section 9.4 and
having the responsibilities set forth therein and such other responsibilities as the Parties may agree
from time to time agree in writing.

“Operating Committee Representatives” has the meaning set forth in Section 9.4(a).

“Operating Procedures” has the meaning set forth in Section 9.4(c).
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“Operating Records” means all records of operations at the Facility, including operating
logs and records, and all documents, whether in printed or electronic format, that Seller uses or
maintains for the operation of the Facility.

“Original PPA” has the meaning set forth in the recitals to this Agreement.
“Party” or “Parties” has the meaning set forth in the first paragraph of this Agreement.

“Party Representative” or “Parties’ Representative” has the meaning set forth in
Section 12.9(a).

“Permits” means all permits owned or held by PNM for the construction and operation of
the Facility, including: Acid Rain Permit No. P220A issued by the Air Quality Bureau of New
Mexico Environment Department, the Site Design Review Permit approved by the Valencia
County Planning and Zoning Commission on August 13, 2002, and the Title V Operating Permit
No. P220-R2 by the New Mexico Environment Department, Air Quality Bureau on January 10,
2022.

“Person” means any individual, sole proprietorship, partnership, corporation, trust,
unincorporated organization or joint venture, or Governmental Authority or political subdivision
thereof.

“PNM has the meaning set forth in the first paragraph of this Agreement.
“PNM Event of Default” has the meaning set forth in Section 11.3.
“PNM Heat Rate Payment” has the meaning set forth in Section 7.3(d).

“PNM Representative” means the individual designated by PNM pursuant to Section 12.2
whose responsibilities are as set forth therein.

“PNM Required Permits” means the permits, consents, approvals, clearances, filings,
exemptions, licenses, inspections, and authorizations required to be obtained by PNM from any
Governmental Authority to perform its obligations under this PPA.

“PNM’s Interconnection Facilities” means those facilities necessary to establish a
physical interconnection between PNM’s existing electric system and Seller’s Interconnection
Facilities at the “Point of Change of Ownership” (as defined in the Interconnection Agreement),
including but not limited to breakers, bus work, land easements, bus relays, communications
circuits, and associated equipment, and any replacement or additional equipment that PNM may
install due to equipment failure or to meet changed industry standards, as more particularly
described in the Interconnection Agreement.

“Point of Delivery” means the “Point of Interconnection” as such term is defined in the
Interconnection Agreement.

“PPA” means this Power Purchase Agreement between Seller and PNM, including the
Exhibits attached hereto.
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“PRC” means the New Mexico Public Regulation Commission or any successor agency.

“Pre-Delivery Term Period” means the period starting on the Effective Date and extending
through but not including the Delivery Term Start Date.

“Project Agreements” means each agreement entered into between Seller and PNM in
connection with the Facility (including this PPA), each material agreement entered into by or on
behalf of Seller for the operation and maintenance of the Facility and for the Facility Upgrades,
the Interconnection Agreement, and the Gas Interconnection Agreement.

“PSM’’ means Power Systems Mfg., LLC, or an affiliate thereof.
“Required Permits” means PNM Required Permits and Seller Required Permits.
“Scheduled Energy” has the meaning set forth in Section 6.3.

“Scheduled Outage/Derating” means a planned interruption/reduction of the Facility’s
generation that both (i) has been coordinated in advance with PNM, with a mutually agreed start
date and duration, and (ii) is required for inspection, or preventive or corrective maintenance.

“Season” means each Winter Season and each Summer Season, as the case may be.

“Seasonal Capacity” for a Season means the net electrical energy (expressed in kW) of the
Facility at the Point of Delivery (less any generation utilized by the Facility for auxiliary
equipment), as determined pursuant to the most recent Seasonal Capacity Test successfully
performed during such Season, when corrected to Base Ambient Conditions and otherwise as
determined in accordance with the applicable Test Protocols and Procedures and this Agreement.

“Seasonal Capacity Test” means the Seasonal Capacity Test described in Exhibit D and
the Test Protocols and Procedures.

“SEC” means the United States Securities and Exchange Commission or any successor
agency.

“Security” means the funds, letter of credit, guarantee, performance bond or instrument
that Seller is required to establish and maintain, pursuant to Section 10.1, as security for Seller’s
performance under this PPA, together with all payments thereon and proceeds thereof, and
additions thereto and substitutions therefor, whether now held or hereafter held by, on behalf of,
or for the benefit of, PNM.

“Seller” has the meaning set forth in the first paragraph of this Agreement.
“Seller Event of Default” has the meaning set forth in Section 11.1.
“Seller FERC Permits” means Seller’s market-based rate tariff on file with FERC.

“Seller Heat Rate Payment” has the meaning set forth in Section 7.3(c).

10
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“Seller Representative” means the individual designated by Seller pursuant to Section 12.2
whose responsibilities are as set forth therein.

“Seller Required Permits” means any and all permits, consents, approvals, clearances,
filings, exemptions, licenses, inspections, and authorizations required from or by any
Governmental Authority to own or operate the Facility or for Seller to perform its obligations
hereunder in compliance with applicable Law, including the Seller FERC Permits.

“Seller’s Financial Statements” has the meaning set forth in Section 12.11(c)(i).

“Seller’s Interconnection Facilities” means the “Interconnection Customer’s
Interconnection Facilities” as such term is defined in the Interconnection Agreement.

“Senior Debt” means the obligations of Seller to any lender pursuant to the Financing
Documents, including without limitation, principal of, premium and interest on indebtedness, fees,
expenses or penalties, amounts due upon acceleration, prepayment or restructuring, swap or
interest rate hedging breakage costs and any claims or interest due with respect to any of the
foregoing.

“Senior Lender” means, collectively, any lender(s) providing any Senior Debt and any
successor(s) or assigns thereto.

“Site” means the real property at the Valencia development site near Albuquerque, New
Mexico on which Seller operates the Facility, described as Tract Numbered 4-C-1-A-1, Lands of
Rio Grande Industrial Park, LTD, and Vacation of easements as shown, within the Tome Grant,
Valencia County, New Mexico, as the same is shown and designated on said plat filed with the
Valencia County Clerk on June 20, 2002, in Cabinet J, folio 414, said plat being rerecorded on
August 13, 2002 in Plat Book J, folio 425, together with easements created or to be created for the
benefit of Tract Numbered 4-C-1-A-1 (as described in that certain Purchase Option Agreement,
dated October 3, 2021, between Rio Grande Industrial Park Ltd., Co. and PNM (as assignee of
Valencia Energy, LLC), as amended) including but not limited to the easements to be located on
Tract Numbered 4-E-1-A-1, and Christine Drive and Navarro Drive in Valencia County, New
Mexico.

“SRSG” means the Southwest Reserve Sharing Group or any successor agency.

“Start Charge” for a particular point in time means the Start Charge as determined in
accordance with Section 7.5(b).

“Start Request” means instructions from PNM to start the turbine from a stopped position
to begin generation at the level specified by PNM, which instructions shall specify the time at
which delivery of the electrical energy shall commence.

“Summer Season” means a period from and including May through and including
September.

“Taxes” means any and all federal, state and local ad valorem, property, occupation,
severance, generation, first use, utility, privilege, gross receipts, sales, use, consumption, excise

11
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and other taxes, governmental charges, duties, levies, tariffs, licenses, fees, permits and
assessments, other than taxes based on income or net worth.

“Technical Expert” means a Person who, at the time of selection, (i) has reasonable
professional qualifications and practical experience in the subject matter of the dispute, (ii) has no
interest or duty which conflicts or may conflict with his or her functions as a Technical Expert
(such individual being required to fully disclose any such interest or duty prior to its, his or her
appointment) and (ii1) is not as of the date of selection and has not been within two (2) years prior
to the date of selection, an employee, contractor or consultant of either of the Parties or any of their
Affiliates.

“Term” means the period commencing on the Effective Date and ending at Hour Ending
24:00 MST on the Delivery Term End Date, or if applicable, Hour Ending 24:00 MST on the
effective date of termination of this Agreement is earlier terminated in accordance with the terms
hereof.

“Test Protocols and Procedures” means those protocols and procedures set forth in
Exhibit L.

“Tests” mean the tests to be performed in connection with any Seasonal Capacity Test, Net
Heat Rate Test, and WECC and SRSG tests performed with respect to the Facility.

“Transporter” means the interstate pipeline companies, acting in the capacity of a
transporter, transporting Gas for PNM to the Fuel Point of Delivery.

“Transwestern” means Transwestern Pipeline Company.
“Upgrade Period” has the meaning set forth in Section 3.3.
“VOM Charge” has the meaning set forth in Section 7.5(a).
“VOM Ratio” has the meaning set forth in Section 7.5(a).

“WECC” means the Western Electricity Coordinating Council, a NERC regional electric
reliability council, or any successor organization.

“Winter Season” means a period from and including October through and including April.
“WPM’ means the wholesale power marketing function of PNM.

ARTICLE 11
TERM AND SURVIVAL OF TERMS

Subject to Section 19.15, this PPA shall become effective as of the Effective Date and shall
remain in full force and effect through the Term. Applicable provisions of this PPA shall continue
in effect after the Term to the extent necessary to satisfy the terms and conditions of this PPA and,
as applicable, to provide for: final billings and adjustments related to the period prior to termination
of this PPA or expiration of the Term, repayment of any money due and owing either Party
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pursuant to this PPA, return of remaining Security, if any, and the indemnifications specified in
this PPA. Without limiting the foregoing, all provisions, rights and obligations hereunder which
by their terms, nature or by implication are intended to survive termination or expiration of the
Term shall survive.

ARTICLE III
FACILITY; OPERATION

3.1 Summary Description. Seller has constructed at the Site and owns, operates, and
maintains the Facility, which is a simple-cycle, natural gas-fueled electric generation facility
approved for interconnection up to 173 MW, as more fully described in Exhibit B.

3.2 Net Capability. The “Net Capability” of the Facility shall be determined prior to
the Delivery Term Start Date and from time to time from and after the Delivery Term Start Date
as set forth in this Section 3.2. As of the Delivery Term Start Date, the Net Capability of the
Facility shall be equal to the Delivery Term Start Date Capacity. Thereafter, a Seasonal Capacity
Test shall be performed, in accordance with the terms and conditions set forth herein, at least once
per Delivery Year, with Seasonal Capacity Tests for the Winter Season and for the Summer Season
being performed on alternating Delivery Years. A Party may request that additional Seasonal
Capacity Test(s) for a Season be performed in accordance with Exhibit D. Each Seasonal Capacity
Test shall be performed at a date and time as mutually agreed to by the Parties, shall be performed
in accordance with the applicable Test Protocols and Procedures and the requirements of this
Agreement, and shall be repeated as necessary until it is successfully completed. Upon successful
completion of each Seasonal Capacity Test, the Net Capability of the Facility shall be determined.
The Net Capability of the Facility shall be equal to the average of (a) the Seasonal Capacity of the
then current Season, and (b) the Seasonal Capacity of the immediately preceding Season.

33 Modifications to the Facility. After the Effective Date but prior to the Delivery
Term Start Date, Seller shall perform, or cause to be performed, the Facility Upgrades. Seller shall
require a five-week period to perform the Facility Upgrades (the “Upgrade Period”). Seller and
PNM shall coordinate to identify a mutually agreeable time to schedule the Upgrade Period. The
Upgrade Period shall be included in SME and shall not negatively impact the Availability Factor
for any Month during the Upgrade Period. Notwithstanding the foregoing, Seller shall not modify,
alter, expand or otherwise change the Facility during the Delivery Term without the prior written
consent of PNM, such consent not to be unreasonably withheld or delayed, except (i) as required
by Good Utility Practices or applicable Law, or (ii) such modifications, alterations, expansions or
other changes that could not reasonably be expected to materially reduce the Net Capability of the
Facility or materially and adversely impact the capabilities of the Facility.

3.4  Requirements and Compliance Standards For Dispatchability. The Requirements
and Compliance Standards For Dispatchability are attached hereto as Exhibit A.

3.5 Facility Contracts and Documents. To assure PNM that the Facility is capable of
performing in accordance with the terms of this PPA, from and after the Delivery Term Start Date,
Seller shall provide to PNM copies of all material contracts and documents requested by PNM
which pertain to the operation of the Facility, and the ability of Seller to deliver power and energy
to PNM at the Point of Delivery.

13



Docusign Envelope ID: 4ECB4490-9E3A-46C5-ADF4-957839B89B5C PNM Exhibit GBB-2
Page 20 of 98

3.6 PNM'’s Rights of Inspection and Review. During the Delivery Term, PNM shall
have the right to monitor the testing and operation of the Facility, and Seller shall comply with all
reasonable requests of PNM with respect to these events. PNM and its designated representatives
and agents shall have the right to be present during any testing of the Facility. PNM shall have
access to and the right to inspect the Facility at any time upon notice to Seller. Seller shall
cooperate in such physical inspections of the Facility as may be reasonably requested by PNM
during the Term.

3.7  Test Protocols and Procedures. Each of the Tests required by this Agreement shall
be performed in accordance with the Test Protocols and Procedures and the requirements of this
Agreement. Subject to the terms and conditions of this Agreement, each Test shall be repeated as
necessary until it is successfully completed.

3.8  Testing. Atleast four (4) days prior to performing any Test or other system or utility
test with respect to the Facility during the Delivery Term, Seller shall deliver written notice to
PNM specifying the time and date for commencement of such Test, and PNM shall have the right
to be present at and observe such Test. Seller shall promptly notify PNM of any proposed change
in the schedule of such Tests and may not conduct any Test or other system or utility test, under
such proposed changed schedule unless Seller has delivered a written notice to PNM of such
change at least four days in advance of such rescheduled Test. Seller shall provide a written report
of the results of each such Test to PNM, which report shall include sufficient detail and supporting
documentation for PNM to make an independent determination regarding the performance and
results of such Test. Upon request by PNM, Seller shall perform such SRSG and WECC Tests as
requested, in accordance with the procedures and criteria established by SRSG or WECC, as
applicable. Seller does not warrant any particular results of such Tests; provided; however, that
the foregoing shall not be deemed to reduce, impair or alter any obligation, requirement or duty of
Seller hereunder, including, without limitation, Seller’s obligation to operate and maintain the
Facility according to Good Utility Practices and applicable Law.

3.9  No Waiver or Warranty. PNM’s review and inspection of the Facility or any
contracts or documents related thereto shall not be construed as endorsing the design thereof nor
as any warranty of safety, durability, or reliability of the Facility. No review or inspection made,
or acceptance or approval given by PNM shall relieve, reduce or impair any of Seller’s duties,
responsibilities or obligations hereunder or under the Project Agreements.

ARTICLE IV
GAS SUPPLY AND INTERCONNECTION

4.1 Gas Supply, Delivery and Receipt.

(a) During the Delivery Term, PNM shall deliver or cause to be delivered to Seller at
the Fuel Point of Delivery, at PNM’s sole cost and expense (except as otherwise provided herein),
all Gas required for Seller to start-up the Facility and produce the Scheduled Energy.

(b) Seller shall accept all Gas delivered by PNM hereunder at the Fuel Point of
Delivery, and shall convert Gas delivered by PNM hereunder to electricity for delivery to PNM at
the Point of Delivery.
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4.2 Quality and Measurement. All Gas delivered by PNM during the Delivery Term
shall meet the pressure and quality requirements of the Transporter that are in effect at the time
the Gas is delivered. In no event shall Seller be obligated to accept delivery of Gas for consumption
at the Facility that does not meet the quality requirements of the Transporter if such non-compliant
Gas would have a material and adverse affect upon the operating integrity of the Facility’s
equipment or the warranties applicable to such equipment. The unit of quantity measurement for
purposes of the Gas delivered by PNM hereunder shall be one MMBtu dry. Measurement of Gas
quantities hereunder shall be in accordance with the established procedures of the Transporter, and
such measurements shall conclusively establish the quantity of Gas delivered by PNM to the Fuel
Point of Delivery for all purposes under this Agreement.

4.3 Change in Quality. The Gas quality requirements of Transwestern as of the
Effective Date are attached hereto as Exhibit G. If the Gas quality requirements of a Transporter
change after the Effective Date such that Gas satisfying such new quality requirements does not
meet the quality specifications set forth in Exhibit G, or if the pressure requirements of Transporter
change to below 55 psig at the Fuel Point of Delivery, then (a) if Gas satisfying such new quality
or pressure requirements would have a material and adverse affect upon the operating integrity of
the Facility’s equipment or the warranties applicable to such equipment, then PNM shall reimburse
Seller for the costs and expenses reasonably incurred by Seller for any modifications to the Facility
or to the equipment as required for the Facility to be able to accept and use such Gas, and (b) if
despite the modifications to the Facility or equipment implemented, Gas satisfying such new
quality requirements has a material and adverse affect on the Facility’s capability to achieve the
Guaranteed Net Heat Rate, then the Guaranteed Net Heat Rate shall be adjusted as appropriate
based upon the impact of the change in Gas quality as agreed to by the Parties pursuant to good
faith negotiations; provided that, in each case, (i) Seller promptly notified PNM in writing of the
impact of the new Gas quality or pressure requirements, (ii) Seller worked cooperatively and in
good faith with PNM to determine the necessary modifications to the Facility or equipment, and
(i11) Seller took all reasonable steps to mitigate the cost of the necessary modifications to the
Facility or equipment and the impact of the new Gas quality or pressure requirements.

4.4 Risk of Loss and Title. Possession of, and risk of loss of, Gas delivered by PNM
hereunder shall transfer from PNM to Seller at the Fuel Point of Delivery. PNM shall be deemed
to be in control of, and shall have responsibility for and assume any liability with respect to, the
Gas delivered by PNM hereunder prior to the Fuel Point of Delivery (including, without limitation,
any damages or injury resulting from or caused by such Gas while it is deemed to be in PNM’s
possession and control). Seller shall be deemed to be in control of, and shall have responsibility
for and assume any liability with respect to, such Gas at and after the Fuel Point of Delivery
(including, without limitation, any damages or injury resulting from or caused by such Gas while
it is deemed to be in Seller’s possession and control). Title to the Gas delivered by PNM hereunder
shall at all times remain with PNM.

4.5 Transportation. PNM shall have the sole responsibility for transporting the Gas to
be delivered hereunder to the Fuel Point of Delivery, and Seller shall have the sole responsibility
for accepting Gas delivered hereunder at the Fuel Point of Delivery and transporting such Gas
from the Fuel Point of Delivery to the Facility.
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4.6 Outages or Interruption in Gas Deliveries. Seller shall notify PNM as soon as
reasonably practical in the event of an outage or curtailment of the Facility or any other event
affecting the Facility’s capability to generate electricity during the Delivery Term. PNM shall
notify Seller as soon as reasonably practicable in the event of the unavailability or curtailment of
Gas for delivery to Seller hereunder. In the event that PNM fails to deliver Gas to the Fuel Point
of Delivery for any reason, Seller shall be excused from its obligation to deliver Scheduled Energy
to the extent Seller is unable to generate such energy as a result of the failure of PNM to deliver
Gas. The foregoing remedy shall be the sole and exclusive remedy and measure of damages for
PNM’s failure to deliver Gas to the Fuel Point of Delivery, and Seller hereby waives, releases and
discharges any and all other remedies, claims, damages and losses, at law or in equity, except for
the obligation to make all payments pursuant to Article VII, including the Monthly Capacity
Payment.

ARTICLE V
PURCHASE AND SALE OF CAPACITY, ENERGY AND BENEFITS

5.1 Delivery Term. Subject to the terms and conditions hereof, during the Delivery
Term, Seller shall sell and deliver to PNM, and PNM shall purchase and accept from Seller, at the
Point of Delivery, the Contract Capacity, the Scheduled Energy and all other Facility Benefits.
Seller shall produce and deliver the Scheduled Energy to the Point of Delivery; provided that Seller
will not be required to produce and deliver Scheduled Energy to PNM hereunder upon the
occurrence and during the continuance of any of the following events: (a) Forced Outage;
(b) Scheduled Outage/Derating; (c) Force Majeure, to the extent provided in Article XIII; and
(d) PNM’s failure to deliver Gas to the Fuel Point of Delivery, as provided in Section 4.6. Without
limiting the foregoing, Seller shall not curtail or interrupt deliveries of Contract Capacity,
Scheduled Energy or other Facility Benefits for economic reasons.

5.2 Delivery and Receipt. Seller shall be responsible for, and shall provide all services
required for, delivery of the Contract Capacity, energy and other Facility Benefits from the Facility
to the Point of Delivery. PNM shall be responsible for, and shall provide all services required for,
receipt of the Contract Capacity, energy and Facility Benefits sold hereunder at the Point of
Delivery and transmission of such energy from the Point of Delivery. The quantity of energy
delivered to the Point of Delivery by Seller for sale to PNM hereunder shall be measured and
determined in accordance with the Interconnection Agreement.

5.3  Title and Risk of Loss. Title to, possession of and risk of loss of energy, capacity
and Facility Benefits shall transfer from Seller to PNM at the Point of Delivery. Seller warrants
that it shall have the right to convey and will transfer good and merchantable title to all energy,
capacity and Facility Benefits sold hereunder and delivered by it to PNM, free and clear of all
liens, encumbrances, and claims. As between the Parties, Seller shall be deemed to be in control
of the capacity, energy and Facility Benefits of the Facility prior to the Point of Delivery and PNM
shall be deemed to be in control of such capacity, energy and Facility Benefits from and after the
Point of Delivery.

54  Exclusive Benefit. Notwithstanding anything contained herein to the contrary, all
capacity of the Facility, energy generated by the Facility and other Facility Benefits are for the
exclusive benefit of PNM during the Delivery Term. PNM shall have the sole and exclusive right
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during the Delivery Term to direct the production of energy by the Facility at any level up to the
Net Capability and to receive all energy generated by the Facility and all capacity and other Facility
Benefits. Seller shall not sell, transfer, assign or divert any capacity of the Facility, energy
generated by the Facility or any other Facility Benefit to any Person other than PNM during the
Delivery Term.

ARTICLE VI
CONTRACT CAPACITY AND SCHEDULED ENERGY

6.1 Contract Capacity. The capacity provided and sold by Seller and purchased by
PNM hereunder shall be all of the generating capacity, including all uncommitted and
undispatched capacity, available at any time during the Delivery Term from the Facility (the
“Contract Capacity”).

6.2  Availability of Facility. For each day during the Delivery Term, Seller will deliver
to PNM by facsimile (or such other method as specified in the Operating Procedures) a written
plan indicating for each Hour during such day the quantity of energy available for delivery by
Seller to PNM (each a “Daily Availability Plan”), which plan shall be delivered no later than 8:00
a.m. MST of the Business Day immediately preceding such day. In the event that Seller fails to
deliver a Daily Availability Plan by the time required for a particular day, the Daily Availability
Plan for such day shall be deemed received by PNM for all purposes herein and deemed to indicate
an amount of energy equal to the Net Capability available from the Facility for each Hour during
such day.

6.3 Dispatch. During the Delivery Term, PNM shall have the right to determine the
dispatch of the Facility, including the Facility’s start-ups, shutdowns and generation loading levels.
PNM has no obligation to dispatch the Facility at any particular level of generation, and PNM may
it is sole discretion elect to not dispatch the Facility for extended periods of time; provided that
PNM shall dispatch the Facility as reasonably required to perform Seasonal Capacity Tests and
Net Heat Rate Tests hereunder; and provided further Seller shall have the right, at Seller’s expense
and upon forty-eight (48) hours prior notice, to start the Facility one (1) time every thirty (30) days
to bring the turbine up to sync idle during Off-Peak Months (other than January and December).
PNM shall make reasonable efforts to provide Seller at least twenty-four (24) hours advance notice
of the Facility’s generation levels anticipated by PNM; provided that such notice shall be subject
to and may be pre-empted by PNM’s Automatic Generation Control, subsequent instructions of
PNM, and by real-time operating conditions on PNM’s electric system such as, but not limited to,
Emergency, reliability, stability and economic conditions, All energy to be generated by the
Facility pursuant to the dispatch instructions of PNM is referred to herein as “Scheduled Energy.”

ARTICLE VII
PAYMENT CALCULATIONS

7.1 Monthly Capacity Payment. For each Month during the Delivery Term, PNM shall
pay to Seller, in accordance with and subject to the terms hereof, an amount equal to the product
of (x) the Availability Factor for such Month multiplied by (y) the Net Capability multiplied by
(z) the Capacity Charge (the “Monthly Capacity Payment’”). The Monthly Capacity Payment shall
be prorated in regard to any partial Month at the beginning or the end of the Delivery Term based
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on the number of days in such Month that are within the Delivery Term divided by the total number
of days in such Month. In addition, the Monthly Capacity Payment shall be subject to adjustment
as follows:

(a) For each On-Peak Month during the Delivery Term, the Monthly Capacity Payment
for such On-Peak Month shall be reduced by 0.1% for each 0.1% that the Availability Factor for
such Month is below ninety-seven percent (97%).

(b) For each Month during the Delivery Term, the Monthly Capacity Payment for such
Month shall be reduced by an amount equal to the product of (i) the number of Failed Starts during
such Month multiplied by (ii) twelve thousand dollars ($12,000).

7.2 Monthly Variable O&M Payment. For each Month during the Delivery Term, PNM
shall pay to Seller, in accordance with and subject to the terms hereof, an amount equal to the
product of (a) the aggregate amount of energy (in MWh) generated by the Facility and delivered
to PNM at the Point of Delivery during such Month multiplied by (b) the VOM Charge.

7.3 Heat Rate Adjustment Payment.

(a) The guaranteed Net Heat Rate for the Facility for the first Delivery Year is (i) 9800
Btu (LHV) per kWh during the Summer Season, and (b) 9500 Btu (LHV) per kWh during the
Winter Season (at assumed ambient conditions of ninety-five degrees (95°) Fahrenheit and
nineteen percent (19%) relative humidity), with four tenths of one percent (.4%) degradation for
each Delivery Year thereafter (the “Guaranteed Net Heat Rate”).

(b) The “Facility Net Heat Rate” shall be determined from time to time during the
Delivery Term as set forth in this Section 7.3(b). As of the Delivery Term Start Date, the Facility
Net Heat Rate shall be equal to the Delivery Term Start Date Net Heat Rate. Thereafter, the Facility
Net Heat Rate shall be the Net Heat Rate of the Facility as determined by the most recent Net Heat
Rate Test performed pursuant to this Agreement and the Test Protocols and Procedures, the results
of which are accepted by PNM in writing. The Facility Net Heat Rate as so determined shall be
effective for all purposes hereunder as of the first day of the Month during which the Net Heat
Rate Test was performed. Following the Delivery Term Start Date, PNM shall have the right at
any time and from time to time to request and schedule, at PNM’s expense, a Net Heat Rate Test
by providing written notice to Seller at least five (5) Business Days prior to such scheduled test.
Following the Delivery Term Start Date, Seller shall have the right to request a Net Heat Rate Test,
at Seller’s expense, not more than three (3) times during any Delivery Year by providing written
notice to PNM at least five (5) Business Days prior to the time such test is requested to be
performed. Following receipt of any such notice, PNM shall schedule the Net Heat Rate Test so
as not to interfere with the actual or anticipated dispatch schedule of the Facility.

(©) For each Month during the Delivery Term, if the Facility Net Heat Rate is greater
than 101.5% of the then applicable Guaranteed Net Heat Rate, Seller shall pay to PNM, in
accordance with and subject to the terms hereof, an amount equal to the Seller Heat Rate Payment
determined as follows:
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“Seller Heat Rate Payment” equals:

Monthly Fuel Costs x [1 - ((101.5% x Guaranteed Net Heat Rate)/Facility Net Heat
Rate)]

(d) For each Month during the Delivery Term, if the Facility Net Heat Rate is less than
98.5% of the then applicable Guaranteed Net Heat Rate, PNM shall pay to Seller, in accordance
with and subject to the terms hereof, an amount equal to the PNM Heat Rate Payment determined
as follows:

“PNM Heat Rate Payment” equals:
Monthly Fuel Costs x [((98.5% x Guaranteed Net Heat Rate)/Facility Net Heat Rate) - 1]

7.4  Monthly Starts Payment. For each Month during the Delivery Term, PNM shall
pay to Seller, in accordance with and subject to the terms hereof, an amount equal to the product
of (a) the number of Actual Starts during such Month multiplied by (b) the Start Charge.

7.5 Annual Adjustment.

(a) As of the Delivery Term Start Date, the “VOM Charge” is $5.00 per MWh. On
each annual anniversary of the Delivery Term Start Date, the VOM Charge shall be adjusted and
shall equal the product of (i) the then current VOM Charge multiplied by (ii) the VOM Ratio,
where:

“VOM Ratio” equals the sum of (A) the Chemical Factor multiplied by 0.25, plus
(B) the Major Maintenance Factor multiplied by 0.75.

“Chemical Factor” means the quotient, rounded to the nearest third decimal place,
of (A) BLS Series ID WPUO0613, as published for the month of March of the current
calendar year, divided by (B) the U.S. Producer Price Index for Basic Inorganic Chemicals,
BLS Series ID WPUO0613, as published for the month of March of the previous calendar
year.

“Major Maintenance Factor” means the greater of (A) 1.02 or (B) the sum of
(x) the Major Maintenance Labor Factor multiplied by 0.50, plus (y) the Materials Factor
multiplied by 0.50.

“Major Maintenance Labor Factor” means the quotient, rounded to the nearest
third decimal place, of (A) the National Labor Employment Index for Average Hourly
Earnings of Production Workers for turbine and turbine generator set units, not seasonally
adjusted, BLS Series ID CEU 3133360006, as published for the month of March of the
current calendar year, divided by (B) the National Labor Employment Index for Average
Hourly Earnings of Production Workers for turbine and turbine generator set units, not
seasonally adjusted, BLS Series ID CEU 3133360006, as published for the month of March
of the previous calendar year.
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“Materials Factor” means the quotient, rounded to the nearest third decimal place,
of (A) the U.S. Producer Price Index for Fabricated Steel Plate, not seasonally adjusted,
BLS Series ID WPU1076, as published for the month of March of the current calendar
year, divided by (B) the U.S. Producer Price Index for Fabricated Steel Plate, not seasonally
adjusted, BLS Series ID WPU1076, as published for the month of March of the previous
calendar year.

(b) As of the Delivery Term Start Date, the “Start Charge” is eight thousand dollars
($8,000). On each annual anniversary of the Delivery Term Start Date, the Start Charge shall be
adjusted and shall equal the product of (i) the then current Start Charge multiplied by (i1) the Major
Maintenance Factor.

(©) All calculations of the VOM Charge and the Start Charge shall be rounded to the
nearest third decimal place. In the event any of the indices used to calculate such annual
adjustments are published as “preliminary,” such preliminary index shall be utilized for such
calculation, and when the “final” index is published, the adjustment shall be calculated utilizing
such final index and all amounts invoiced using the preliminary adjustments will be appropriately
adjusted to reflect such final VOM Charge and Start Charge, as the case may be, (with
corresponding payment adjustments) in the first invoice submitted by Seller following the
publication of the final index.

7.6 Replacement Index. In the event that any index, publication, posting, exchange or
similar reference, benchmark or data source referenced herein should cease to exist, then the
Parties shall mutually agree to another comparable reference or method for determining the
applicable variable.

7.7 Change In Law. If, after the Effective Date, any material increase in the cost to
Seller for the operation of the Facility occurs directly as a result of a change in applicable Law or
binding order of any Governmental Authority, from those Laws or orders in effect as of the
Effective Date, but not including any Law or binding order of any Governmental Authority which
is not specific to energy production (such as, by way of example only, changes in income taxes,
payroll taxes, worker’s compensation or other employment taxes or levies of similar nature); and
such increased costs cannot be avoided by commercially reasonable means, then Seller shall be
entitled to an appropriate adjustment to the Monthly Capacity Payment, to be applied ratably over
the remainder of the Delivery Term, based upon the nature of the change in order to reimburse
Seller for such costs as agreed to by the Parties pursuant to good faith negotiations.

7.8 Greenhouse Gas Emissions Tax. Notwithstanding anything to the contrary in
Section 19.2, PNM shall reimburse Seller for newly imposed taxes, charges or fees for Greenhouse
Gas attributable to the generating unit of the Facility during the Delivery Term, within forty-five
(45) days after PNM’s receipt from Seller of documentation establishing, to PNM’s reasonable
satisfaction: (a) that Seller is actually liable for the tax, charge or fee for Greenhouse Gas attributed
to the operation of the generating unit of the Facility during the Delivery Term; (b) that the tax,
charge, or fee was not enacted or effective as of the Effective Date, or scheduled as of the Effective
Date to become enacted or effective; (c) the specific amount of the tax, charge, or fee; (d) that the
tax, charge or fee was imposed upon Seller by an authorized Governmental Authority having
jurisdiction over the generating unit of the Facility; (e) that Seller has paid, or caused to be paid,
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the Governmental Authority identified under clause (d) the full amount of the tax, charge or fee
for which Seller seeks reimbursement from PNM under this Section 7.8, (f) that Seller took
commercially reasonable steps to mitigate the cost or amount of such tax, charge or fee, provided
that Seller shall not be required to make capital improvements to the generating unit of the Facility,
and (g) in no event shall PNM be liable for payment or reimbursement of any interest or penalties
arising out of or assessed with respect to any taxes, charges or fees for Greenhouse Gas.

7.9 Water Supply. To the extent that PNM has not already elected to transfer or lease
certain of its water rights and subject to an election by PNM as set forth in this Section 7.9, Seller
shall obtain raw water supply for the Facility from New Mexico Water. PNM may elect, in its
discretion, to transfer or lease certain of its water rights to a well to be constructed at the Site or to
a well to be utilized by New Mexico Water. In the event PNM makes such an election, the Parties
shall cooperate with each other and shall use commercially reasonable efforts to agree upon and
execute a mutually agreeable amendment to this Agreement, and such other agreements as
reasonably necessary, to reflect the appropriate adjustments to be made to this Agreement as a
result of the supply of water from the rights transferred or leased to a well at the Site, and the
construction of such well at the Site, or to reflect the supply of water from such water rights if
transferred or leased to New Mexico Water.

7.10  Property Tax, Water Supply and Certain O&M. PNM shall reimburse Seller for
(a) all property taxes and property assessments due and payable with respect to the Facility, up to
a cap of one million dollars ($1,000,000) per calendar year, (b) all costs, charges and fees charged
to Seller by New Mexico Water for the supply of raw water to maintenance, transportation of water
to the Facility and necessary interconnection facilities, and (c) all expenses, including overhead,
associated with operation, maintenance, repair and replacement of PNM’s Interconnection
Facilities charged to Seller pursuant to Section 10.5 of the Interconnection Agreement, within
forty-five (45) days after PNM’s receipt from Seller of documentation establishing to PNM’s
reasonable satisfaction: (i) that Seller is actually liable for such tax, charge, fee or expense, (ii) the
specific amount of the tax, charge, fee or expense, (ii1) with respect to property taxes and property
assessments, that the tax or assessment was imposed upon Seller by an authorized Governmental
Authority having jurisdiction over the Facility or Site, as applicable, (iv) that Seller has paid the
tax, charge, fee or expense, (v) that Seller took commercially reasonable steps to mitigate the cost
or amount of such tax, charge, fee or expense, and (vi) in no event shall PNM be liable for payment
or reimbursement of any interest or penalties arising out of or assessed with respect to any taxes,
charges, fees or expenses.

ARTICLE VIII
BILLING AND PAYMENT

8.1 Billing Statement and Invoices.

(a) The billing period shall be for a Month. Commencing the first Month after the
Delivery Term Start Date, no later than ten (10) Business Days after receiving the information
specified in Sections 9.3(b) and 12.5 and such other information from Seller as reasonably
requested by PNM to enable it to prepare an invoice, PNM shall prepare and provide to Seller, by
first-class mail or other method as established in the Operating Procedures, a statement showing
amounts payable by PNM to Seller under the terms of this PPA, and an invoice for any amounts
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payable by Seller to PNM under the terms of this PPA, for the previous Month. The statement,
and, as applicable, the invoice, will show metered energy from the Facility, all billing parameters,
rates and factors, and any other data reasonably pertinent to the calculation of amounts payable or
adjustments to previously invoiced amounts due to either Seller or PNM, respectively. PNM shall
not be limited to Seller’s reported operational data in calculating the amounts payable by Seller
hereunder, and PNM may make that calculation on the basis of all information available to PNM,
including, but not limited to, results of Seasonal Capacity Tests, Net Heat Rate Tests, results of
ramp rate tests, and Facility responses to requests for changes in operation.

(b) After receiving the statement of amounts payable to Seller provided by PNM
pursuant to Section 8.1(a), Seller shall provide to PNM, by first-class mail or other method as
established in the Operating Procedures, an invoice for the amount payable to Seller by PNM for
the applicable Month. If Seller disputes any amount in the statement provided by PNM, Seller shall
include with Seller’s invoice an explanation of the items in dispute, as well as all supporting
documentation upon which Seller relies to dispute the PNM statement. Billing disputes shall be
resolved in accordance with Section 8.3 of this PPA.

8.2  Late Payments. Unless otherwise specified herein, amounts owing under this PPA
shall be due and payable by check, by electronic funds transfer, or by wire transfer, as designated
by the owed Party in its invoice, on or before the fifteenth (15th) Business Day following receipt
of the billing invoice; provided that if any payment is due on a day that is not a Business Day. such
payment shall instead be due on the next Business Day. Remittances received by mail will be
considered to have been paid when due if the postmark indicates the payment was mailed on or
before the due date. If the amount due is not paid on or before the due date, a late payment interest
charge shall be applied to the unpaid balance and shall be added to the next billing statement. Such
late payment interest charge shall be calculated based on an annual interest rate equal to the Interest
Rate on the unpaid amount from the due date until such overdue amount is paid in full.

8.3  Billing Disputes. If the PNM statement of amounts payable to Seller provided under
Section 8.1(a) and Seller’s invoice provided under Section 8.1(b) do not reflect the same amount
being owed to Seller, PNM shall pay Seller at least the amount set forth on PNM’s statement
provided under Section 8.1(a) (but, for the avoidance of doubt, shall not be obligated to pay more
than the amount reflected in Seller’s invoice) on or before the invoice due date. To resolve any
billing dispute, the Parties shall use the procedures set forth in Section 12.9. When the billing
dispute is resolved, the Party owing shall pay the amount owed within five (5) Business Days of
the date of such resolution, with late payment interest charges calculated on the amount owed in
accordance with the provisions of Section 8.2. Either Party at any time may offset against any and
all undisputed amounts that may be due and owed by such Party to the other Party under this PPA,
any and all undisputed amounts, including damages and other payments, that are owed to such
Party by the other Party pursuant to this PPA. In the event that any amount offset by a Party against
any other amounts due and owing under this PPA is later determined not to have been owed, the
Party effecting the setoff shall then pay such amount to the other Party, with interest from the date
of offset calculated in accordance with the provisions of Section 8.2. Undisputed and non-offset
portions of amounts invoiced under this PPA shall be paid on or before the due date or shall be
subject to the late payment interest charges set forth in Section 8.2.
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8.4  Form of Statements and Invoices. The Operating Committee shall determine and
set forth in the Operating Procedures the form of statements and invoices to be submitted by the
Parties hereunder.

ARTICLE IX
OPERATIONS AND MAINTENANCE

9.1 Scheduled Maintenance.

(a) At least sixty (60) days prior to the Delivery Term Start Date, Seller shall provide
a maintenance schedule for the Facility for the first calendar year (or portion thereof) within the
Delivery Term. Thereafter, every September, Seller shall submit an annual maintenance schedule
for the next calendar year (or portion thereof) within the Delivery Term and an estimated long-
term maintenance schedule that will encompass the four (4) calendar years thereafter. Each annual
maintenance schedule shall identify each planned interruption and/or reduction of the Facility’s
generation, including the duration thereof. Each annual maintenance schedule for the next calendar
year shall be subject to approval of PNM. If PNM does not approve of the proposed annual
maintenance schedule, PNM shall notify Seller in writing within thirty (30) days after receipt of
the proposed annual maintenance schedule from Seller. Either Party may request changes to any
annual maintenance schedule approved by PNM hereunder, and the other Party shall reasonably
approve any such requested schedule change that does not have a material adverse effect on such
Party and shall cooperate in good faith with the requesting Party with respect to any such changes
requested. Seller shall not make any changes to any annual maintenance schedule approved by
PNM hereunder without the prior written approval of PNM, which approval shall not be
unreasonably withheld or delayed, except as otherwise provided in Section 9.1(b). Seller shall
furnish PNM with reasonable advance notice of any proposed change in the annual maintenance
schedule. Advance notice of a change in the annual maintenance schedule as set forth below shall
be considered reasonable advance notice:

Scheduled Outage Expected Duration Advance Notice to PNM
Less than 2 days at least 24 hours
2 to 5 days at least 7 days
Major maintenance (over 5 days) at least 90 days

(b) During the Delivery Term and after one thousand (1,000) Actual Starts, Seller shall
have the option to include in the annual maintenance schedule an outage for five weeks (to perform
multi-year major maintenance) that will be considered a Scheduled Outage/Derating.
Notwithstanding the foregoing, during the Delivery Term, Seller shall not schedule any
interruption or reduction of the Facility’s generation, whether for inspection, or preventive or
corrective maintenance or repair, at any time during any December, January or On-Peak Month
without the prior written approval of PNM, which approval may be withheld or granted in PNM’s
sole discretion recognizing the requirement that outages and deratings shall not be scheduled
during On-Peak Months.
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(©) PNM may request, by phone, that Seller defer or reschedule any Scheduled
Outage/Derating during the Delivery Term. Such request by PNM may be made up to forty-eight
(48) hours prior to the commencement of the applicable Schedule Outage/Derating; provided,
however, such Scheduled Outage/Derating may be deferred during the forty-eight (48) hour notice
period at the request of PNM if Seller is able to make commercially reasonable alternate
arrangements. Seller agrees to use all commercially reasonably efforts to comply with such request
to defer or reschedule such outage or derating.

9.2 Facility Operation. During the Delivery Term, Seller shall staff, control, and
operate the Facility consistent at all times with the Operating Procedures and this Agreement.
Personnel of Seller capable of starting, running, and stopping the Facility shall be continuously
available during the Delivery Term, either at the Facility or capable of being at the Facility on
thirty (30) minutes’ notice, and shall be continuously reachable by phone or pager. Without
limiting the foregoing, during the Delivery Term, Seller will provide qualified personnel to be
available twenty-four (24) hours per day, seven days per week to perform scheduling and receive
and give communications relating to the operation and dispatch of the Facility. PNM will use
commercially reasonable efforts to notify Seller twenty-four (24) hours in advance of potentially
critical start-ups, and upon such notification and during such identified critical periods, personnel
of Seller capable of starting, running, and stopping the Facility shall be continuously available at
the Facility. During the Delivery Term, Seller shall operate and maintain the Facility in accordance
with Good Utility Practices, applicable Laws, and Required Permits.

9.3 Outage Reporting. During the Delivery Term, Seller shall comply with all current
PNM, NERC and WECC generating unit outage reporting requirements, as they may be revised
from time to time, and as they apply to the Facility, including the following:

(a) When Forced Outages occur, Seller shall notify PNM’s WPM of the existence,
nature, and expected duration of the Forced Outage as soon as reasonably practical after the Forced
Outage occurs. Seller shall promptly inform PNM’s WPM of changes in the expected duration of
the Forced Outage unless relieved of this obligation by PNM’s WPM for the duration of each
Forced Outage.

(b) Seller shall report to PNM all Scheduled Outages/Deratings and Forced Outages
that occurred during a Month within five (5) Business Days after the end of the Month. The data
reported shall meet all requirements specified in the GADS Manual. Data presentation shall be in
accordance with the format prescribed in the GADS Manual, or any successor document. For each
turbine generator, the data shall include, but not be limited to the following data, as defined in the
GADS Manual: planned derated hours, unplanned derated hours, average derated kW during the
derated hours, Scheduled Outages/Deratings hours, Hours On-Control and Hours On-Line.

94 Operating Committee and Operating Procedures.

(a) The Parties will establish a group (the “Operating Committee”) comprised of four
(4) members (the “Operating Committee Representatives™), two (2) of which shall be
representatives designated by PNM and two (2) of which shall be representatives designated by
Seller as set forth herein. The Operating Committee shall develop detailed operating procedures
for generation, delivery and receipt of capacity, energy, ancillary services and other products
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hereunder, nomination and delivery of Gas to be delivered hereunder, and the implementation of
this Agreement, shall facilitate, coordinate, and monitor performance hereunder, shall identify
areas of synergies between the Parties and determine appropriate strategy to realize such synergies,
and shall have such other functions as specified herein. Each Operating Committee Representative
shall be fully authorized to act on behalf of the Party who designated such representative with
respect to all matters that are the responsibility of the Operating Committee. The Operating
Committee shall have no authority to modify the terms or conditions of this PPA.

(b) The Operating Committee Representatives of each Party and an alternate for each
Operating Committee Representative who, in the absence of such Operating Committee
Representative, may act in the place and stead of such Operating Committee Representative, shall
be the operating committee representatives (and applicable alternates) of such Party specified
under the Original PPA from time to time thereunder; provided that during the Delivery Term,
each Party may change one or more persons designated by such Party as its Operating Committee
Representative, or his or her alternate, by providing written notice thereof to the other Party, which
notice shall set forth the identity of and contact information for the new Operating Committee
Representative, or alternate, as the case may be, and the effective date of such designation, which
shall not be less than seven (7) days after receipt of such notice by the other Party.

(c) The Operating Committee shall approve operating procedures that shall serve as a
guide on how to integrate the Facility and its electrical output into PNM’s system and shall be
consistent with the provisions of this PPA. The operating procedures shall include, but not be
limited to, method of day-to-day communications; metering, telemetering, telecommunications,
and data acquisition procedures; key personnel list for applicable PNM and Seller operating
centers; clearances and switching practices; operating and maintenance scheduling and reporting;
daily capacity and energy reports; unit operations log; and such other matters as may be mutually
agreed upon by the Parties. The operating procedures as approved by the Operating Committee are
referred to herein as the “Operating Procedures.”

(d) The Operating Committee shall meet at such times and places as agreed to by the
Parties or the Operating Committee. At least one (1) Operating Committee Representative of PNM
and one (1) Operating Committee Representative of Seller must be present at each meeting. In the
event the Operating Committee Representatives present at a meeting are unable to reach agreement
on a particular matter, the matter will be referred to the senior management of each Party. If the
senior management of the Parties are unable to reach agreement on such matter within thirty (30)
days, the dispute will be resolved in accordance with Section 12.9.

9.5  Access to Facility. Representatives of PNM shall at all times, including weekends
and nights, with reasonable prior notice, have access to the Facility, including the control room
and Seller’s Interconnection Facilities, to read and maintain meters and to perform all inspections,
maintenance, service, and operational reviews as may be appropriate to facilitate the performance
of this PPA or as otherwise reasonably required by PNM. While at the Facility, such
representatives shall observe such safety precautions as may be reasonably required by Seller and
shall conduct themselves in a manner that will not unreasonably interfere with the operation of the
Facility.
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9.6 Reliability Standards. During the Delivery Term, Seller shall operate the Facility in
a manner that complies with all applicable national and regional reliability standards, including
standards set by WECC, NERC, the FERC, and the PRC, or any successor agencies setting
reliability standards for the operation of generation facilities in the Control Area.

ARTICLE X
SECURITY FOR PERFORMANCE

10.1  Security for Performance.

(a) Seller shall establish and maintain the Security to provide PNM security that Seller
will operate the Facility as required by this PPA and otherwise perform its obligations hereunder.
Without limiting the foregoing, the Security shall provide security to PNM to cover Damages if
the Facility does not operate in accordance with this PPA, or Seller fails to perform its obligations
hereunder or otherwise breaches this PPA. The Security shall also be available to pay any amount
due and owing to PNM as described below. Seller agrees to provide the Security to PNM no later
than the Delivery Term Start Date and to maintain Security satisfying the requirements of this
Article X in the amount of $12,000,000 throughout the remainder of the Delivery Term. Seller
shall not be required to maintain Security following the Term unless (i) this Agreement has been
terminated as a result of a Seller Event of Default, in which case, Seller shall maintain Security
following the Term at the required level until any and all disputes between the Parties have been
resolved and Seller has paid all amounts owed by Seller, or (ii) there is a dispute regarding amounts
allegedly owed and not paid by Seller that has not been resolved upon expiration of the Term, in
which case, Seller shall maintain Security following the Term in an amount equal to the lesser of
(A) one hundred fifty percent (150%) of the dispute or (B) $12,000,000 until resolution of such
dispute and payment of amounts, if any, owed by Seller. Seller shall establish and maintain the
Security at a fixed level of $12,000,000 (except to the extent Seller is permitted to reduce the
amount of Security following the expiration of the Term pursuant to clause (i1) of the preceding
sentence). Seller shall replenish the Security to such fixed level within five (5) Business Days after
any draw on, offset against or demand under the Security by PNM. Seller hereby grants to PNM a
first priority continuing security interest in and lien on, right of setoff against, and assignment of,
all Security provided from time to time by Seller pursuant to this Agreement.

(b) In addition to any other remedy available to it, PNM may, at such times before or
after termination of this PPA, draw from, offset against or make demand under the Security
appropriate amounts in order to recover such sums or amounts owing to it pursuant to or arising
out of this PPA including, without limitation, any Damages due to PNM and any amounts for
which PNM is entitled to indemnification under this PPA. PNM may draw from, offset against or
make demand under all or any part of the amounts due to it from any form of Security provided to
PNM and from all such forms, and in any sequence, as PNM may select. Notwithstanding the
foregoing, prior to drawing on the Security, PNM shall provide a written notice or invoice to Seller
specifying the amount owed and basis therefor and shall allow Seller two (2) Business Days from
the delivery of such notice or invoice to pay such amount prior to drawing on the Security, unless
(1) a Seller Event of Default pursuant to Section 11.1(g) has occurred, (ii) such notice or request is
prohibited by, or would violate, any bankruptcy, insolvency or similar law or any court order, or
(iii) PNM is entitled to draw on the Security pursuant to Section 10.1(e), then in each such case,
no written notice or invoice or additional time for Seller to pay shall be required. Any failure to
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draw upon the Security for any Damages or other amounts due to PNM shall not prejudice PNM’s
rights to recover such Damages or amounts in any other manner.

(©) The Security shall be maintained at Seller’s expense and shall be provided and
maintained in the form of one or more of the following (each of which is agreed to be acceptable
to PNM) as may be determined by Seller from time to time in its sole discretion:

(1) An irrevocable standby letter of credit, in form and substance reasonably
acceptable to PNM, from a financial institution reasonably acceptable to PNM with an
unsecured bond rating of “A3” or better by Moody’s Investors Service, Inc. and “A-" or
better by Standard and Poor’s Corporation; provided that if the applicable financial
institution is rated “A3” or “A-" by Moody’s Investors Service, Inc. or Standard and Poor’s
Corporation, respectively, such financial institutional may not be on a negative credit watch
by the applicable rating agency. Security provided in this form shall include a provision
for at least thirty (30) days’ advance notice to PNM of any expiration of the Security so as
to allow PNM sufficient time to exercise its rights under said Security if Seller fails to
extend or replace the Security, and shall otherwise comply with the requirements of this
Article X;

(i1) A guarantee, in all material terms the same as set forth on Exhibit J or
otherwise in such form and substance as may be reasonably acceptable to PNM, from an
entity that is an Affiliate of Seller that has an unsecured senior long-term debt rating of
“BBB-" or better by Standard and Poor’s Corporation and “Baa3” or better by Moody’s
Investors Service, Inc. (or, if both are not available, comparably determined ratings from
one or more alternate rating sources acceptable to PNM);

(ii1)) A performance bond, in all material terms the same set forth on Exhibit K
or otherwise in such form and substance as may be reasonably acceptable to PNM, from a
surety reasonably acceptable to PNM with an unsecured bond rating of “A3” or better by
Moody’s Investors Service, Inc. and “A-" or better by Standard and Poor’s Corporation;
provided that if the applicable surety is rated “A3” or “A-" by Moody’s Investors Service,
Inc. or Standard and Poor’s Corporation, respectively, such surety may not be on a negative
credit watch by the applicable rating agency.

(iv)  Legal currency of the United States of America, deposited with the Escrow
Agent pursuant to Section 10.1(f), provided that prior to receipt of such funds, PNM shall
have established an escrow account with the Escrow Agent on terms and conditions
acceptable to PNM.
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(d) PNM may reevaluate from time to time the value of all non-cash security posted by
Seller for downgrade or for other negative circumstances. If the unsecured senior long-term debt
rating of the entity providing a guarantee as Security on behalf of Seller falls below “BBB-" as
determined by Standard & Poor’s Corporation or “Baa3” as determined by Moody’s Investors
Service, Inc. (or the equivalent thereof if an alternate rating source has been used), Seller shall be
required to replace the Security provided in the form of a guarantee with an irrevocable standby
letter of credit satisfying the requirements of Section 10.1(c)(i), within fifteen (15) days after
Seller’s receipt of demand therefor from PNM. If the unsecured bond rating of the financial
institution that has issued a letter of credit provided as Security falls below “A3” as determined by
Moody’s Investors Service, Inc. or “A-" as determined by Standard and Poor’s Corporation (or
remains at such “A3” or “A-" rating but is placed on a negative credit watch by the applicable
rating agency), Seller shall be required to replace the letter of credit issued by such financial
institution with an irrevocable standby letter of credit satisfying the requirements of
Section 10.1(c)(i), within five (5) Business Days after Seller’s receipt of demand therefor from
PNM. If the unsecured bond rating of the surety that has issued a performance bond provided as
Security falls below “A3” as determined by Moody’s Investors Service, Inc. or “A-"" as determined
by Standard and Poor’s Corporation (or remains at such “A3” or “A-” rating but is placed on a
negative credit watch by the applicable rating agency), Seller shall be required to replace the
performance bond issued by such financial institution with either an irrevocable standby letter of
credit satisfying the requirements of Section 10.1(c)(i), a guarantee satisfying the requirements of
Section 10.1(c)(ii) or a performance bond satisfying the requirements of Section 10.1(c)(iii), within
five (5) Business Days after Seller’s receipt of demand therefor from PNM.

(e) If an irrevocable standby letter of credit is utilized by Seller as the Security, the
form of such letter of credit must allow claims or draw-downs to be made by PNM in accordance
with the terms of this PPA. Such Security must be issued for a minimum term of one (1) year.
Seller shall effect the renewal or extension of the Security for another minimum term of one (1)
year, or for the remainder of the period for which Security is required to be maintained pursuant
to the terms of this PPA, whichever period is shorter, no later than thirty (30) days prior to the
expiration date of the Security. If Seller fails to effect the renewal of such Security as required
under this Section 10.1(e), PNM shall have the right to draw immediately upon the Security in full
and to place the amounts so drawn in an account in accordance with Section 10.1(f) until and
unless Seller provides a substitute form of such Security meeting the requirements of this Article.
Any and all amounts drawn by PNM shall constitute Security provided PNM in the form of cash.

63} If Seller elects to post cash as the Security pursuant to Section 10.1(c)(iv), PNM
shall establish at Seller’s cost with Seller’s funds an interest bearing escrow account in the name
of PNM, with a financial institution or company (“Escrow Agent”) reasonably acceptable to PNM,
on terms and conditions acceptable to PNM, which terms and conditions must allow claims, offsets
and draw-downs to be made by PNM in accordance with the terms of this PPA and must permit
interest earned on the Security to be remitted to Seller in accordance with the following sentence.
At such times as the balance in the escrow account exceeds the amount of the Security that Seller
is required to maintain hereunder, PNM may, and promptly upon receipt of written request by
Seller, PNM shall remit to Seller any such excess in the escrow account above the amount of
Security that Seller is required to maintain hereunder; provided that PNM shall not be required to
remit to Seller such excess amounts more often than once per calendar month. Seller may obtain
the return of such escrow account at any time by providing to PNM a substitute form of Security
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in the amount required under this Article and meeting the requirements specified in this Article.
Funds held in the account may be deposited in a money-market fund, short-term treasury
obligations, investment-grade commercial paper and other liquid investment-grade investments
with maturities of three Months or less, with all investment income thereon to be taxable to Seller,
and to accrue for the benefit of Seller to the extent that the funds held in the account exceed the
amount of Security required to be maintained by Seller hereunder. Any and all amounts drawn by
PNM pursuant to Section 10.1(e) shall be deposited by PNM in a segregated account established
by PNM pending the establishment of an escrow account with the Escrow Agent.

(2) Promptly following the end of the period during which Seller is required to maintain
Security hereunder, PNM shall release any remaining Security (including any accumulated
interest, if applicable) to Seller.

10.2  Security under Original PPA. From and after the Delivery Term Start Date,
(1) Seller may apply any security provided by Seller under the Original PPA towards satisfaction
of its obligations to provide Security under this PPA, (ii) Seller shall not be required to maintain
more security in aggregate under this PPA and the Original PPA than what is required under this
PPA and (iii) the portion of the Security provided under this PPA securing obligations under or
with respect to the Original PPA at any time shall not exceed the amount of the security than what
was then required to be maintained with respect to the Original PPA pursuant to the terms of the
Original PPA.

ARTICLE XI
DEFAULT AND REMEDIES

11.1  Events of Default of Seller. The occurrence of any one or more of the following
shall constitute an event of default by Seller hereunder (each, a “Seller Event of Default”).

(a) Seller’s dissolution or liquidation;

(b) Seller’s abandonment of operation of the Facility for more than ninety (90)
consecutive days;

(©) Seller (i) commences any Insolvency Proceeding with respect to itself or (ii) makes
a general assignment for the benefit of its creditors, or generally fails to pay, or admits in writing
its inability to pay, its debts as they become due or takes any action to effectuate or authorize any
of the foregoing action;

(d) (1) any involuntary Insolvency Proceeding is commenced or filed against Seller and
such proceeding is not dismissed within ninety (90) days, or any writ, judgment, warrant of
attachment, execution or similar process is issued or levied against all or a substantial part of
Seller’s properties and such process is not dismissed, discharged, stayed or restrained within sixty
(60) days, (i1) Seller admits the material allegations of a petition against it in any Insolvency
Proceeding, or an order for relief is ordered in any Insolvency Proceeding, or (iii) Seller acquiesces
in the appointment of a receiver, trustee, custodian, conservator, liquidator, mortgagee in
possession (or agent thereof), or other similar Person for itself or a substantial portion of its
property or business;
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(e) the expiration or termination of any Security provided, or the failing or ceasing of
any Security provided to be in full force and effect, prior to the satisfaction of all obligations of
Seller hereunder, or other breach by Seller of its obligations under Article X, which breach
continues unremedied for a period of five (5) Business Days after receipt by Seller of written notice
from PNM identifying such breach;

€3] any breach of any of the material obligations by the issuer of a letter of credit or
guarantor under any guaranty provided as Security, which failure continues without remedy for a
period of ten (10) days after receipt by the issuer of a letter of credit or guarantor of written notice
from PNM identifying such breach;

(2) Seller’s failure to make any payment required under this PPA when due, which
failure continues unremedied for a period of ten (10) days after receipt by Seller of written notice
from PNM identifying such failure;

(h) Seller’s assignment of this PPA, or any rights or obligations hereunder, or transfer
or sale of the Facility, in violation of the provisions in Article XVIII, which violation continues
unremedied for a period of ten (10) days after receipt by Seller of written notice from PNM
identifying such violation;

(1) any breach by Seller of any of its material obligations hereunder (except provided
for herein), which breach continues unremedied for a period of thirty (30) days after receipt by
Seller of written notice from PNM identifying such breach;

() any representation or warranty made by Seller in this PPA shall have been false or
misleading in any material respect when made or ceases to remain true and correct in all material
respects during the Term, which failure continues unremedied for a period of thirty (30) days after
receipt by Seller of written notice from PNM identifying such failure; and

(k) prior to the Delivery Term Start Date, the occurrence of a “Seller Event of Default”
under the Original PPA;

provided that, in the event that a breach, default or other event occurs for which PNM may provide
a notice pursuant to any of the foregoing clauses of this Section 11.1, and the provision of such
notice is prohibited by, or would violate, any bankruptcy, insolvency or similar law or any court
order, then (i) no such notice shall be required, and (ii) such notice shall be deemed to have been
given, and any applicable cure period shall be deemed to have commenced, as of the date on which
such breach, default or other event occurred.

11.2  Lender Right to Cure Default of Seller. Seller shall provide PNM with a notice
identifying the Senior Lender with appropriate contact information. Following receipt of such
notice, PNM shall provide notice pursuant to Section 12.1 of any Seller Event of Default to the
Senior Lender, and the Senior Lender shall have the right to cure any breach or default of Seller
hereunder to the same extent as Seller, and PNM will accept any such cure performed by Senior
Lender. Upon the reasonable request of Seller or the Senior Lender, PNM shall provide a consent
in form and substance as agreed to by the Parties acknowledging such cure rights of the Senior
Lender.
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11.3  Events of Default of PNM. The occurrence of any one or more of the following
shall constitute an event of default by PNM hereunder (each, a “PNM Event of Default”):

(a) PNM’s dissolution or liquidation, except pursuant to a merger, consolidation or
reorganization where the successor succeeds to all or substantially all of the assets of PNM and
expressly assumes PNM’s obligations hereunder;

(b) PNM (i) commences any Insolvency Proceeding with respect to itself or (ii) makes
a general assignment for the benefit of its creditors (other than collateral assignment), or generally
fails to pay, or admits in writing its inability to pay, its debts as they become due or takes any
action to effectuate or authorize any of the foregoing action;

() (1) any involuntary Insolvency Proceeding is commenced or filed against PNM and
such proceeding is not dismissed within 90 days, or any writ, judgment, warrant of attachment,
execution or similar process is issued or levied against all or a substantial part of PNM’s properties
and such process is not dismissed, discharged, stayed or restrained within 60 days, (ii)) PNM admits
the material allegations of a petition against it in any Insolvency Proceeding, or an order for relief
is ordered in any Insolvency Proceeding, or (ii1) PNM mortgagee in possession (or agent thereof),
or other similar Person for itself or a substantial portion of its property or business;

(d) PNM’s failure to make any payment required under this PPA when due, which
failure continues unremedied for a period of ten (10) days after receipt by PNM of written notice
from Seller identifying such failure;

(e) any breach by PNM of any of its material obligations hereunder (except obligations
identified in the preceding clauses and obligations for which exclusive remedies are provided for
herein), which breach continues unremedied for a period of thirty (30) days after receipt by PNM
of written notice from Seller identifying such breach;

63) any representation or warranty made by PNM in this PPA shall have been false or
misleading in any material respect when made or ceases to remain true and correct in all material
respects during the Term, which failure continues unremedied for a period of 30 days after receipt
by PNM of written notice from Seller identifying such failure; and

(2) prior to the Delivery Term Start Date, the occurrence of a “PNM Event of Default”
under the Original PPA;

provided that, in the event that a breach, default or other event occurs for which Seller may provide
a notice pursuant to any of the foregoing clauses of this Section 11.3, and the provision of such
notice is prohibited by, or would violate, any bankruptcy, insolvency or similar law or any court
order, then (i) no such notice shall be required, and (ii) such notice shall be deemed to have been
given, and any applicable cure period shall be deemed to have commenced, as of the date on which
such breach, default or other event occurred.

11.4  Damages Prior to Termination. Upon the occurrence and during the continuation of
an Event of Default, without limiting any other rights or remedies available to it (including rights
and remedies prior to or otherwise relating to such Event of Default), the Non-Defaulting Party
shall be entitled to receive from the Defaulting Party all damages incurred by the Non-Defaulting
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Party in connection with such Event of Default (except to the extent expressly waived herein),
provided that if an Event of Default has occurred and has continued uncured for a period of one
(1) year, the Non-Defaulting Party shall be required to either waive its right to collect further
damages on account of such Event of Default or elect to terminate this PPA as provided for in the
following Section 11.5.

11.5 Termination For Default. Upon the occurrence and during the continuation of an
Event of Default, without limiting any other rights or remedies available to it, the Non-Defaulting
Party may terminate this Agreement by giving the other Party written notice thereof, which
termination shall be effective on the date specified in such notice (“Early Termination Date”);
provided that such Early Termination Date shall be between ten (10) and twenty (20) Business
Days after the termination notice is given by the Non-Defaulting Party. In the event of a
termination pursuant to this Section 11.5, the Non-Defaulting Party shall be entitled to all rights
and remedies available to such Party at law or in equity.

11.6 Remedies Cumulative. Subject to the limitations on damages and remedies
expressly set forth in this PPA, each right or remedy of the Parties provided for in this PPA shall
be cumulative of and shall be in addition to every other right or remedy provided for in this PPA,
and the exercise or the beginning of the exercise by a Party of any one or more of the rights or
remedies provided for in this PPA shall not preclude the simultaneous or later exercise by such
Party of any or all other rights or remedies provided for in this PPA.

11.7 Limitations on Damages.

(a) Limitation on Damages. The total liability of either Party to the other Party for
damages under this PPA shall not exceed, in the aggregate, the fixed sum of $60,000,000 (the
“Damages Cap”), provided that, the foregoing limitation on damages shall not apply to limit
damages, and shall not impair, affect, diminish or limit in any manner whatsoever liability for, any
and all of the following, all of which shall not be subject to the Damages Cap and shall not be
included in the amount of liability of the applicable Party for purposes of determining the liability
of such Party that is subject to the Damages Cap:

(1) Seller’s failure to apply any insurance proceeds to reconstruction of the
Facility following a casualty;

(i1) liability of a Party under Article XVI;

(ii1))  the filing of an involuntary bankruptcy petition against a Party (other than
by the other Party), which petition is not dismissed within 60 days of its filing, or the filing
of a voluntary petition in bankruptcy by such Party;

(iv) any amount owed to the Non-Defaulting Party if this Agreement is
terminated pursuant to Section 11.5 in respect of forward market damages; and

(v) the intentional breach of the terms of this Agreement by a Party for
economic reasons.
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(b) The Parties acknowledge that the liability of a Party, for damages or otherwise,
arising out of fraud or intentional misconduct by the other Party will be governed by applicable
Law and is not subject to contractual limitations contained in this PPA.

(c) WAIVER AND EXCLUSION OF CERTAIN DAMAGES. THE PARTIES
CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED
IN THIS PPA SATISFY THE ESSENTIAL PURPOSES HEREOF. IF NO REMEDY OR
MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE OBLIGOR’S
LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY. NEITHER
PARTY SHALL BE LIABLE TO THE OTHER PARTY FOR CONSEQUENTIAL,
INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR
OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT, IN CONTRACT
(EXCEPT TO THE EXTENT EXPRESSLY PROVIDED HEREIN) OR OTHERWISE, AND
EACH PARTY HEREBY WAIVES, RELEASES AND DISCHARGES ANY AND ALL
CLAIMS FOR SUCH DAMAGES; PROVIDED THAT IF EITHER PARTY IS HELD LIABLE
TO A THIRD PARTY FOR SUCH DAMAGES AND THE PARTY HELD LIABLE FOR SUCH
DAMAGES IS ENTITLED TO INDEMNIFICATION THEREFOR FROM THE OTHER
PARTY HERETO, THE INDEMNIFYING PARTY SHALL BE LIABLE FOR, AND
OBLIGATED TO REIMBURSE THE INDEMNIFIED PARTY FOR, SUCH DAMAGES. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE DIFFICULT
OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN ADEQUATE REMEDY
IS INCONVENIENT AND THE LIQUIDATED DAMAGES CONSTITUTE A REASONABLE
APPROXIMATION OF THE HARM OF LOSS.

(d) Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and
covenants that it will use commercially reasonable efforts to minimize any damages it may incur
as a result of the other Party’s performance or non-performance of this PPA.

ARTICLE XII
CONTRACT ADMINISTRATION AND NOTICES

12.1 Notices. All notices, requests, consents, statements, payments or other
communications required or authorized to be made under this PPA must be in writing to be
effective, unless otherwise expressly set forth herein, and shall be made as specified in Exhibit [
hereto. Notices required to be in writing shall be delivered by letter, facsimile or other documentary
form and shall be deemed to be delivered and received (a) if personally delivered or if delivered
by courier service (including, overnight courier service), when actually received by the Party to
whom notice is sent, (b) if delivered by telex or facsimile, on the day transmitted if such day is a
Business Day and delivery thereof is confirmed to have occurred prior to 5:00 p.m. in the time
zone of the receiving Party, otherwise it shall be deemed delivered and received on the next
Business Day, or (¢) if delivered by mail (whether actually received or not), at the close of business
on the fifth (5'") Business Day following the day when placed in the mail, postage prepaid, certified
or registered, addressed to the appropriate Party, at the address and/or facsimile numbers of such
Party as provided herein. A Party may change its address by providing notice of same in
accordance herewith.
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12.2  Representative for Notices. Each Party shall maintain a designated representative
(the “Seller Representative” and the “PNM Representative,” respectively) to receive notices. The
initial representative appointed by each Party are set forth on Exhibit I. Such representative may,
at the option of each Party, be the same individual as that Party’s representative or alternate
representative on the Operating Committee or a different individual. Either Party may, by written
notice to the other Party, change the representative or the address to which such notices and
communications are to be sent.

12.3  Authority of Representatives. The Seller Representative and the PNM
Representative shall have authority to act for their respective principals in all matters relating to
performance of this PPA and to attempt to resolve disputes or potential disputes; provided that
they shall not have the authority to act for their respective principals with respect to matters
addressed by Article X (Security for Performance), Article XI (Default and Remedies), Article XV
(Insurance), Article XVI (Indemnity), and Article XVIII (Assignment and Other Transfer
Restrictions) of this PPA or to amend, modify or waive any provision of this PPA.

12.4  Operating Records. Seller and PNM shall each keep complete and accurate records
and all other data required by each of them for the purposes of proper administration of this PPA,
including such records as may be required by state or federal regulatory authorities and WECC in
the prescribed format.

12.5 Operating Log. Seller shall maintain an accurate and up-to-date operating log, in
electronic format, at the Facility, which shall include, without limitation, records of power
production for each clock hour; changes in operating status; planned and unplanned outages,
deratings and curtailments; number of unit start-ups, trips, quantity of gas consumed and air
pollutants emitted by the Facility; any unusual conditions found during inspections; and any other
information required under Good Utility Practices or any Project Agreement. Seller must maintain
accurate and up-to-date logs of dispatched and scheduled energy, and other records needed in order
to comply with this PPA and enable PNM to realize the Facility Benefits, including but not limited
to clear separation of the hours the Facility is operated for the generation of Scheduled Energy and
the hours the Facility unit is operated for other purposes as directed by PNM. By the fifth (5th)
day of each Month, Seller shall submit to PNM, in electronic format, a copy of the operating log
for the previous Month. When PNM reasonably requires such information more frequently than
once a Month, Seller shall provide such data as reasonably requested by PNM.

12.6  Billing and Payment Records. To facilitate payment and verification, Seller and
PNM shall keep all books and records necessary for billing and payments in accordance with the
provisions of Article VIII and elsewhere in this Agreement, and grant the other Party access to
those records as provided in Article VIII and elsewhere in this Agreement. All records of Seller
pertaining to the operation of the Facility shall be maintained on the premises of the Facility.

12.7 Examination of Records. PNM may examine the Operating Records of Seller
relating to transactions under and administration of this PPA, at any time during the period the
records are required to be maintained, upon request and during normal business hours.

12.8  Exhibits. All Exhibits may be changed at any time with the mutual written consent
of both Parties after the Effective Date. Exhibit H may be changed in accordance with
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Section 15.2(b). Either Party may, by written notice to the other Party, change the representative
or the address to which such notices and communications are to be sent as set forth in Exhibit I.

12.9  Dispute Resolution.

(a) Negotiations. The Parties agree that it is in the best interest of both Parties to attempt
to resolve disputes that arise under this PPA in a quick and inexpensive manner. To that end, the
Parties commit to use commercially reasonable efforts to resolve disputes informally. For all
disputes that arise under this PPA, the Parties immediately, through their designated
representatives as set forth in Section 12.2 (individually, the “Party Representative,” together, the
“Parties’ Representatives”), shall negotiate with one another in good faith in order to reach
resolution of the dispute. Such negotiation shall commence within five (5) days of the date of the
letter from one Party Representative to the other Party Representative notifying that Party of the
nature of the dispute. In the event that the Parties’ Representatives cannot agree to a resolution of
the dispute within thirty (30) days after the commencement of negotiations, written notice of the
dispute (the “Dispute Notice”), together with a statement describing the issues or claims, shall be
delivered, within five (5) Business Days after the expiration of such thirty (30) day period, by each
of the Parties’ Representatives to its respective senior officer or official (such senior officer or
official to be selected by each of the Party Representatives in his or her sole discretion, provided
such senior officer or official has authority to bind the respective Party). Within five (5) Business
Days after receipt of the Dispute Notice, the senior officers or officials for both Parties shall
negotiate in good faith to resolve the dispute, provided that the failure to deliver such Dispute
Notice shall not prejudice either Party’s right to submit such dispute to arbitration as provided
herein. In the event that the senior officers or officials cannot resolve such dispute within thirty
(30) days after the matter was submitted to them, then either Party may, by notice to the other,
submit the matter for resolution as provided in Section 12.9(b).

(b) Arbitration. If the Parties are unable to resolve the dispute within ten (10) days after
receipt of the Dispute Notice by the senior officers or officials, either Party may give the other
Party written notice that such negotiations are terminated and request that the dispute be settled
through arbitration under the Commercial Arbitration Rules of the American Arbitration
Association (“AA4A”). Within ten (10) days after such notice, the selection of a three-member panel
of arbitrators shall be initiated as follows. Each Party shall select one arbitrator who has knowledge
in the subject matter at issue, the qualifications of whom shall be entirely at the selecting Party’s
discretion, and shall notify the other Party in writing of such selection. Within ten (10) days after
such written notification of the selection of arbitrators, the two selected arbitrators shall choose a
third arbitrator (the “Neutral Arbitrator”). If the two selected arbitrators cannot agree on a Neutral
Arbitrator, they shall select the Neutral Arbitrator from a list of arbitrators experienced and
knowledgeable in the subject matter at issue, to be submitted by the AAA. If the two selected
arbitrators still cannot agree on a Neutral Arbitrator, the arbitrator shall be selected pursuant to
Rule 13 of the AAA rules. Either Party may request the AAA to disqualify the Neutral Arbitrator
on grounds of bias, personal or financial interest, or relationship with any Party, pursuant to the
rules of the AAA. The panel of arbitrators shall convene a hearing within forty-five (45) days after
the selection of the Neutral Arbitrator and shall render a decision, by a majority of the of the panel,
within fifteen (15) days after such hearing The arbitration shall be conducted according to the
following: (1) not later than seven (7) days prior to the hearing date set by the arbitrators each Party
shall submit a brief with a single proposal for settlement, (ii) the hearing shall be conducted in
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Albuquerque, New Mexico; (iii) the hearing shall be conducted on a confidential basis without
continuance or adjournment; (iv) a written transcript of all proceedings and testimony shall be
kept; (v) each Party shall divide equally the cost of the arbitrator and the hearing and each Party
shall be responsible for its own expenses and those of its counsel and representatives, and (vi)
evidence concerning the financial position or organizational make-up of the Parties, any offer
made or the details of any negotiation prior to arbitration and the cost to the Parties of their
representatives and counsel shall not be permissible. The decision shall be final and binding on the
Parties and their successors and may be entered as a judgment in any court of competent
jurisdiction. The decision shall be in writing, shall state the reasoning on which the award rests,
and shall specify how the expenses of the arbitration shall be divided between the Parties. The
panel of arbitrators may not direct specific performance, nor may they, under any circumstances,
award consequential, incidental or punitive damages, treble damages, or other damages in excess
of actual damages. The arbitrators shall not have the power to amend or add to this PPA. The
Parties agree that they have waived the right to recover damages in excess of actual damages or
other relief and agree that they will not seek damages in any other forum.

() Acknowledgment of Arbitration. EACH PARTY UNDERSTANDS THAT THIS
PPA CONTAINS AN AGREEMENT TO ARBITRATE WITH RESPECT TO ANY DISPUTE
OR NEED OF INTERPRETATION PERTAINING TO ANY AND ALL DISPUTES ARISING
UNDER THIS PPA, AND EXCEPT AS PROVIDED BELOW, AFTER SIGNING THIS PPA,
EACH PARTY UNDERSTANDS THAT IT WILL NOT BE ABLE TO BRING A LAWSUIT
CONCERNING ANY DISPUTE THAT MAY ARISE HEREUNDER, AND INSTEAD, EACH
PARTY AGREES TO SUBMIT ANY SUCH DISPUTE TO ARBITRATION IN
ACCORDANCE WITH THIS PPA.

(d) The Parties hereby agree and acknowledge that it is not possible to measure the
exact amount of damages that would be sustained by a Party by reason of a default of the other
Party hereunder. Accordingly, the Parties agree that the each Party shall be entitled to seek and
obtain specific performance from the other Party from a court having jurisdiction.

(e) Nothing in this Section 12.9 shall limit the right of either Party to (i) foreclose
against any real or personal property collateral or other security by the exercise of a power of sale
under a deed of trust, mortgage, or other security agreement or instrument, or applicable Law, or
otherwise realize upon Security provided, (i1) exercise self-help remedies (including setoff rights),
or (iii) obtain provisional or ancillary remedies such as injunctive relief, specific performance,
sequestration, attachment, garnishment, or the appointment of a receiver from a court having
jurisdiction before, during, or after the pendency of any arbitration. The institution and
maintenance of an action for judicial relief or pursuant to provisional or ancillary remedies or
exercise of self-help remedies shall not constitute a waiver of the right of any Party to submit a
dispute to arbitration.

12.10 Records Relating to Performance under this Agreement. Each Party and its
Affiliates shall maintain records and supporting documentation relating to this Agreement, the
Facility. and the performance of the Parties hereunder in accordance with. and for the applicable
time periods required by, all applicable Laws, but in no event less than two (2) years after final
payment is made under this Agreement.
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12.11 Sarbanes-Oxley and Securities and Exchange Commission Requirements. The
Parties shall determine, through consultation with their respective independent registered public
accounting firms, if necessary, whether PNM or any of its Affiliates is required to consolidate
Seller’s financial statements with PNM’s or such Affiliate’s financial statements for financial
accounting purposes under Financial Accounting Standard Boards Interpretation No. 46(R),
“Consolidation of Variable Interest Entities” or future guidance issued by accounting profession
governance bodies or the SEC that affects PNM’s accounting treatment for the Agreement. If, as
a result of this review (or subsequent reviews as required), the Parties determine that such
consolidation is required for a given period, or in the event the Parties acting in good faith cannot
agree on whether consolidation is required, then the Parties agree to the following provisions for
such period:

(a) Within thirty (30) days following the end of each calendar year, Seller shall deliver
to PNM (i) unaudited financial statements together with related footnotes as necessary to comply
with GAAP, and (ii) a completed annual disclosure checklist with supporting financial schedules
necessary for PNM to prepare its annual filing with the SEC. PNM will provide to Seller such
checklist prior to the end of each year and include only items considered material to PNM. If
audited financial statements are prepared for the calendar year, Seller shall provide such statements
to PNM within five (5) Business Days after those statements are issued.

(b) Within fifteen (15) days following the end of each calendar quarter, Seller shall
deliver to PNM: (i) an unaudited condensed statement of income for the calendar quarter and year-
to-date, (ii) an unaudited condensed statement of cash flows for the calendar quarter and year-to-
date, (iii) an unaudited condensed balance sheet at the end of such calendar quarter, and (iv) a
completed quarterly disclosure checklist with supporting financial schedules necessary for PNM
to prepare its quarterly filing with the SEC. PNM will provide to Seller such checklist prior to the
end of each quarter and include only items considered material to PNM.

() Seller’s Financial Statements.

(1) The financial statements to be delivered by Seller in accordance with
Section 12.11(a) and (b) (“Seller’s Financial Statements”) shall be prepared in accordance
with GAAP and fairly present in all material respects the consolidated financial position of
Seller at the dates thereof.

(i1) Seller’s Financial Statements shall be prepared in all material respects in
accordance with the Books and Records of Seller. The Books and Records of Seller:
(A) shall reflect in all material respects all items of income and expense and all of the assets
and liabilities required to be reflected therein in accordance with GAAP; (B) shall be
complete and correct in all material respects; and (C) shall be maintained in accordance
with good business and accounting practices and applicable Law.

(i11))  Seller shall maintain a system of internal accounting controls sufficient to
provide reasonable assurance that with respect to the business conducted by Seller: (A) the
Books and Records of Seller are maintained in reasonable detail and fairly reflect the
transactions and dispositions of the assets of Seller; (B) access to assets is permitted and
transactions are executed only in accordance with management’s general or specific
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authorization; (C) transactions are recorded as necessary to permit the preparation of
financial statements of Seller in conformity with GAAP and to maintain asset
accountability; and (D) the recorded accountability for assets is compared with the existing
assets at reasonable intervals and appropriate action is taken with respect to any
differences.

(d) Upon reasonable notice from PNM, during normal business hours and mutually
agreed terms and dates, Seller shall allow PNM access to Seller’s records and personnel, so that
PNM and PNM'’s independent registered public accounting firm, at PNM’s expense, can conduct
financial statement reviews and audits in accordance with the standards of the Public Company
Accounting Oversight Board (United States), as well as internal control audits in accordance with
Section 404 of the Sarbanes-Oxley Act of 2002, as applicable. Within thirty (30) days of Seller’s
receipt of notice from PNM, Seller shall remediate any deficiency in Seller’s internal controls of
financial reporting identified by PNM or PNM’s independent registered public accounting firm
during or as a result of the audits permitted in this Section 12.11(d). All expenses for the foregoing
shall be borne by PNM.

(e) If there is a change, or Seller has determined to implement a change, that has
materially affected, or is reasonably likely to materially affect, Seller’s internal control over
financial reporting, Seller shall notify PNM within a commercially reasonable period of time of
such change or the determination to make a change so that PNM and PNM’s independent
registered public accounting firm will have sufficient time to conduct an assessment of the change
before the end of the then current quarter and, upon reasonable notice, Seller shall be available to
discuss such change with PNM and PNM’s independent registered public accounting firm.

§)) Once during each calendar quarter, PNM and Seller shall meet (either in person or
by conference call) at a mutually agreed upon date and time to conduct due diligence and discuss
Seller’s internal control over financial reporting.

(2) As soon as possible, but in no event later than two (2) Business Days following the
occurrence of any items affecting Seller which, during the Term, Seller understands that PNM
would be required to disclose in a Form 8-K filing with the SEC, Seller shall provide to PNM a
notice describing such event in sufficient detail to permit PNM to make a Form 8-K filing. Such
items include, but are not limited to, the following:

(1) Acquisition or disposition of a material amount of assets;

(i1) Creation of a material direct financial obligation or off-balance sheet
financing arrangement;

(iii)  Existence of material litigation; and

(iv)  Entry into, or termination of, a material contract not made in the ordinary
course of Seller’s business.

(h) PNM shall treat Seller’s Financial Statements or other financial information
provided under the terms of this Section 12.11 in confidence in accordance with Section 19.14
and, accordingly shall:
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(1) Utilize such Seller financial information only for purposes of preparing,
reviewing, auditing or certifying PNM’s or any Affiliate’s financial statements (including
any required disclosures in the financial statement presentation and notes), for making
regulatory, tax or other filings required by Law in which PNM is required to demonstrate
or certify its or any Affiliate’s financial condition or to obtain credit ratings, and

(i1) Make such Seller financial information available only to its or its Affiliates’
officers, directors, employees or auditors who are responsible for preparing, reviewing,
auditing or certifying PNM’s or any Affiliate’s financial statements, to the SEC and the
Public Company Accounting Oversight Board (United States) in connection with any
oversight of PNM’s or any Affiliate’s financial statements and to those Persons who are
entitled to receive Confidential Information in accordance with Section 19.14.

12.12 Other Regulatory and Governmental Requirements. At PNM’s request and to the
extent necessary for PNM to comply with applicable Laws, Seller shall maintain and deliver to
PNM copies of records and supporting documentation with respect to the Facility that Seller is not
already required to maintain or deliver under this Agreement, in order to comply with all applicable
Laws. Any Confidential Information provided to or obtained by PNM under this Section 12.12
shall be subject to the provisions of Section 19.14.

12.13 Audit Rights. PNM shall have the right, at its sole expense and during normal
working hours, to examine (or hire an independent third party reasonably acceptable to Seller to
examine) the documents, records or data of Seller to the extent reasonably necessary to verify the
accuracy of any statement, claim, charge or calculation made pursuant to this Agreement. Seller
shall have the right, at its sole expense, to hire an independent third party reasonably acceptable to
PNM to examine the documents, records or data of PNM during normal working hours to the
extent reasonably necessary to verify the accuracy of any statement, claim, charge or calculation
made pursuant to this Agreement Any independent third party hired to examine the documents,
records or data of a Party must sign a confidentiality agreement in substance reasonably acceptable
to such Party before examining such Party’s documents, records or data. Each Party shall promptly
comply with any reasonable request by the other Party under this Section 12.13 and provide copies
of documents, records or data to the requesting Party. The rights and obligations under this
Section 12.13 shall survive the termination of this Agreement for a period of one (1) year.

ARTICLE XIII
FORCE MAJEURE AND OTHER DELAYS

13.1  Definition of Force Majeure. The term “Force Majeure,” as used in this PPA, means
causes or events that arise after the Effective Date, are beyond the reasonable control of, and
without the fault or negligence of the Party claiming Force Majeure, are unavoidable or could not
be prevented or overcome by the reasonable efforts and due diligence of the Party claiming the
Force Majeure, and adversely and materially affect the Party claiming Force Majeure in the
performance of its obligations in accordance with the terms of this Agreement. Without limiting
the generality of the foregoing, events that may give rise to Force Majeure include, without
limitation, acts of God, sudden actions of the elements such as floods, lightning, earthquakes,
hurricanes, or tornadoes; sabotage; vandalism beyond that which could reasonably be prevented;
terrorism; war; riots; fire; explosion; severe and abnormal weather conditions; blockades;
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insurrection; strike; slow down or labor disruptions (provided neither Party shall be required to
concede to the demands of a labor group or settle any labor strike on terms not acceptable to such
Party); and actions by any Governmental Authority (including the adoption or change in any rule
or regulation or environmental constraints lawfully imposed by federal, state, or local government
bodies, but only if the Party claiming Force Majeure has not applied to or assisted in the application
for, and has opposed where and to the extent reasonable, such government action); and inability,
despite due diligence, to obtain or maintain any Required Permit to be obtained by the Party
claiming the Force Majeure. The term Force Majeure does not include (a) any full or partial
curtailment in the electric output of the Facility that is caused by or arises from the act or acts of
any third party, including, without limitation, any vendor, materialman, customer, or supplier of
Seller, unless such act or acts is itself excused by reason of Force Majeure, as such definition is
applied to such third party, and such event constitutes a Force Majeure, as such definition is applied
to Seller; (b) changes in market conditions, actions of Governmental Authorities, or other events
or circumstances that affect demand or price for any of Seller’s or PNM’s products, the price of
natural gas or the transportation thereof to the Facility, the cost of any of PNM’s transmission
service arrangements to deliver energy beyond the Point of Delivery, or the cost of equipment,
labor, materials or supplies; or (¢) weather conditions normally experienced in the geographic area.

13.2  Applicability of Force Majeure. Neither Party shall be responsible or liable for any
delay or failure in its performance under this PPA due solely to conditions or events of Force
Majeure, provided that:

(a) the Party claiming the Force Majeure gives the other Party prompt written notice
describing the particulars of the occurrence of the Force Majeure;

(b) the suspension of performance is of no greater scope and of no longer duration than
is required by the Force Majeure;

(©) the non-performing Party proceeds with reasonable diligence to remedy its inability
to perform and provides weekly progress reports to the other Party describing actions taken to
remedy the conditions or events which constitute the Force Majeure; and

(d) when the Party claiming the Force Majeure is able to resume performance of its
obligations under this PPA, that Party shall immediately give the other Party written notice to that
effect.

The performance by the Party not claiming the Force Majeure of its obligations hereunder shall be
suspended; provided that such suspension of performance is of no greater scope and of no longer
duration than is required by the effect of the suspension of performance of the Party claiming the
Force Majeure.

13.3 Limitations on Effect of Force Majeure. In no event will any delay or failure of
performance caused by any conditions or events of Force Majeure extend this PPA beyond its
stated Term or operate to excuse the payment of any amounts otherwise due and payable
hereunder. In addition, a Party shall not be excused under this Article from timely performance of
its obligations hereunder to the extent that the claimed Force Majeure was caused by any negligent
or intentional acts, errors, or omissions, or for any breach or default of this Agreement by such

40



Docusign Envelope ID: 4ECB4490-9E3A-46C5-ADF4-957839B89B5C PNM Exhibit GBB-2
Page 47 of 98

Party. Furthermore, no suspension of performance or extension of time shall relieve the Party
benefiting therefrom from any liability for any breach of the obligations that were suspended to
the extent such breach occurred prior to the occurrence of the applicable Force Majeure.
Notwithstanding anything contained herein to the contrary, Seller shall not be excused under this
Article from timely performance of its obligations hereunder as a result of any failure or inability
of Seller to maintain any Seller FERC Permit, or any action or inaction by any Governmental
Authority in connection therewith.

13.4 Termination Due to Force Majeure. If a Force Majeure has occurred and continues
during the Delivery Term for a period of at least one hundred eighty (180) days, then,
notwithstanding that the Parties may by reason thereof have been granted a suspension of
performance, either Party may terminate this Agreement by providing written notice thereof to the
other Party. In such event, this Agreement shall be terminated as of the date specified in such
notice, and neither Party shall have any liability, or owe any damages, on account of such
termination, and each Party hereby waives, discharges and releases the other Party from any and
all such liability, damages and claims.

ARTICLE XIV
REPRESENTATIONS AND WARRANTIES

14.1  Seller’s Representations and Warranties. Seller hereby represents and warrants as
follows:

(a) Seller is a limited liability company duly organized, validly existing under the laws
of the State of New Mexico and is qualified to do business in New Mexico and in each other
jurisdiction where the failure to so qualify would have a material adverse effect on the business or
financial condition of Seller; and Seller has all requisite power and authority to conduct its
business, to own its properties, and to execute, deliver, and perform its obligations under this PPA.

(b) The execution, delivery, and performance of its obligations under this PPA by
Seller have been duly authorized by all necessary corporate action, and do not and will not:

(1) require any consent or approval of Seller’s members other than that which
has been obtained and is in full force and effect (evidence of which shall be delivered to
PNM upon its request);

(i1) violate any provision of Law, rule, regulation, order, writ, judgment,
injunction, decree, determination, or award currently in effect having applicability to Seller
or violate any provision in any formation documents of Seller, the violation of which could
have a material adverse effect on the ability of Seller to perform its obligations under this
PPA;

(ii1))  resultin a breach or constitute a default under Seller’s formation documents
or bylaws, or under any agreement relating to the management or affairs of Seller or any
indenture or loan or credit agreement, or any other agreement, lease, or instrument to which
Seller is a party or by which Seller or its properties or assets may be bound or affected, the
breach or default of which could reasonably be expected to have a material adverse effect
on the ability of Seller to perform its obligations under this PPA; or
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(iv)  resultin, or require the creation or imposition of any mortgage, deed of trust,
pledge, lien, security interest, or other charge or encumbrance of any nature (other than as
may be contemplated by this PPA) upon or with respect to any of the assets or properties
of Seller now owned or hereafter acquired, the creation or imposition of which could
reasonably be expected to have a material adverse effect on the ability of Seller to perform
its obligations under this PPA.

(©) This PPA is a valid and binding obligation of Seller, enforceable against it in
accordance with its terms, subject to bankruptcy, insolvency, reorganization and other laws
affecting creditor’s rights generally, and with regard to equitable remedies, to the discretion of the
court before which proceedings to obtain same may be pending.

(d) To Seller’s knowledge, all approvals, authorizations, consents, or other action
required by any Governmental Authority to authorize Seller’s execution, delivery, and
performance under this PPA have been duly obtained and are in full force and effect.

142 PNM’s Representations and Warranties. PNM hereby represents and warrants as
follows:

(a) PNM is a corporation duly organized, validly existing and in good standing under
the laws of the State of New Mexico and is qualified in each other jurisdiction where the failure to
so qualify would have a material adverse effect upon the business or financial condition of PNM;
and PNM has all requisite power and authority to conduct its business, to own its properties, and
to execute, deliver, and perform its obligations under this PPA.

(b) The execution, delivery, and performance of its obligations under this PPA by PNM
have been duly authorized by all necessary corporate action, and do not and will not:

(1) require any consent or approval of PNM’s Board of Directors, or
shareholders, other than that which has been obtained and is in full force and effect
(evidence of which shall be delivered to Seller upon its request);

(i1) violate any provision of Law, rule, regulation, order, writ, judgment,
injunction, decree, determination, or award currently in effect having applicability to PNM
or violate any provision in any corporate documents of PNM, the violation of which could
have a material adverse effect on the ability of PNM to perform its obligations under this
PPA;

(ii1))  result in a breach or constitute a default under PNM’s corporate charter or
bylaws, or under any agreement relating to the management or affairs of PNM, or any
indenture or loan or credit agreement, or any other agreement, lease, or instrument to which
PNM is a party or by which PNM or its properties or assets may be bound or affected, the
breach or default of which could reasonably be expected to have a material adverse effect
on the ability of PNM to perform its obligations under this PPA; or

(iv)  resultin, or require the creation or imposition of any mortgage, deed of trust,
pledge, lien, security interest, or other charge or encumbrance of any nature (other than as
may be contemplated by this PPA) upon or with respect to any of the assets or properties
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of PNM now owned or hereafter acquired, the creation or imposition of which could
reasonably be expected to have a material adverse effect on the ability of PNM to perform
its obligations under this PPA.

(c) This PPA is a valid and binding obligation of PNM, enforceable against it in
accordance with its terms, subject to bankruptcy, insolvency, reorganization and other laws
affecting creditor’s rights generally, and with regard to equitable remedies, to the discretion of the
court before which proceedings to obtain same may be pending.

(d) To PNM’s knowledge, all approvals, authorizations, consents, or other action
required by any Governmental Authority to authorize PNM’s execution, delivery, and performance
under this PPA have been duly obtained and are in full force and effect.

14.3  Disclaimer of Warranties. EXCEPT AS EXPRESSLY SET FORTH HEREIN,
EACH OF THE PARTIES EXPRESSLY NEGATES ANY OTHER REPRESENTATION OR
WARRANTY, WRITTEN OR ORAL, EXPRESS OR IMPLIED, INCLUDING, WITHOUT
LIMITATION, ANY REPRESENTATION OR WARRANTY WITH RESPECT TO
CONFORMITY TO MODELS OR SAMPLES, MERCHANTABILITY, OR FITNESS FOR
ANY PARTICULAR PURPOSE.

ARTICLE XV
INSURANCE

15.1 Evidence of Insurance. Seller shall, on or before June 1 of each year of the Delivery
Term, provide PNM with two (2) copies of insurance certificates reasonably acceptable to PNM
evidencing the insurance coverages required to be maintained by Seller in accordance with
Exhibit H and this Article XV. Such certificates shall (a) provide that PNM shall receive thirty
(30) days prior written notice of non-renewal, cancellation of, or significant modification to any
of the above policies (except that such notice shall be ten (10) days for non-payment of premiums);
(b) provide a waiver of any rights of subrogation against PNM and its Affiliates and their
respective officers, directors, agents, subcontractors, and employees; and (c) contain such other
endorsements and terms as required hereunder. All policies shall be written with insurers that
PNM, in its reasonable discretion, deems acceptable (such acceptance shall not be unreasonably
withheld or delayed by PNM). Seller’s liability under this PPA shall not be limited to the amount
of insurance coverage required herein.

15.2 Term and Modification of Insurance.

(a) All liability insurance required under this PPA shall cover occurrences during the,
Delivery Term of this PPA and for a period of two (2) years after the Term. In the event that any
insurance as required herein is commercially available only on a “claims-made” basis, such
insurance shall provide for a retroactive date not later than the Delivery Term Start Date and such
insurance shall be maintained by Seller, with a retroactive date not later than the retroactive date
required above, for a minimum of five (5) years after the Delivery Term.

(b) Upon a showing satisfactory to PNM in its reasonable discretion that Seller or its
Affiliate(s) has sufficient net worth to self insure Seller hereunder, either directly or through an
Affiliate, Seller may self insure either all or any portion of the foregoing coverages so long as there
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is no material decrease in said net worth, or means, that renders the same insufficient for purposes
of self insurance. If at any time during the Delivery Term, PNM, in its reasonable discretion,
determines that it will no longer accept self insurance from Seller, PNM shall provide notice to
Seller and Seller shall obtain the insurance coverages required by Exhibit H within 60 days.

(©) PNM shall have the right, at times deemed appropriate to PNM during the Delivery
Term of this PPA, to request Seller to modify the insurance minimum limits specified in Exhibit H
in order to maintain reasonable coverage amounts. Seller shall make commercially reasonable
efforts to comply with such request.

15.3 Endorsements and Other Requirements.

(a) Insurers shall waive all rights of subrogation against PNM and its Affiliates and
their respective officers, directors, agents, subcontractors and employees.

(b) The insurance required under this PPA shall be primary insurance. Any other
insurance carried by PNM shall be excess and not contributory with respect to the insurance
required hereunder.

(©) The liability insurance required pursuant to paragraphs (B) and (D) of Exhibit H
shall be endorsed to include PNM, its Affiliates and their respective officers, directors, and
employees as additional insureds only to the extent PNM (or other additional insured) is
vicariously liable for the negligence, acts or omissions of Seller. The liability insurance required
pursuant to paragraphs (B) and (D) of Exhibit H shall state, that with respect to coverage of more
than one insured, all terms, conditions, insuring agreements and endorsements, with the exception
of limits of liability, shall operate in the same manner as if there were a separate policy covering
each insured.

ARTICLE XVI
INDEMNITY

16.1 Indemnity. Each Party (the “Indemnifying Party’) agrees to indemnify, defend and
hold harmless the other Party (the “Indemnified Party”) from and against all claims, causes of
action, demands, losses, damages, liabilities, obligations, penalties, assessments, costs, and
expenses (including reasonable attorneys’ fees) for personal injury or death to persons and damage
to the Indemnified Party’s property or facilities or the property of any other Person to the extent
arising out of, resulting from, or caused by default of this PPA by the Indemnifying Party, or by
the negligent or tortious acts, errors, or omissions of the Indemnifying Party, its Affiliates, and
each of their respective directors, officers, employees, or agents.

16.2  Conditions of Indemnification. The respective rights and obligations of the Parties
under this Article XVI with respect to claims resulting from the assertion of liability by third parties
shall be subject to the following terms and conditions:

(a) Within fourteen (14) days (or such earlier time as might be required to avoid
prejudicing the Indemnifying Party’s position) after receipt of notice of commencement of any
action evidenced by service of process or other legal pleading, the Indemnified Party shall give the
Indemnifying Party written notice thereof, together with a copy of such claim, process or other
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legal pleading. Failure of the Indemnified Party to give such notice will not reduce or relieve the
Indemnifying Party of liability hereunder unless and to the extent that the Indemnifying Party was
precluded from defending such claim, action, suit or proceeding as a result of the failure of the
Indemnified Party to give such notice. In any event, the failure to so notify shall not relieve the
Indemnifying Party from any liability that it may have to the indemnifying Person otherwise than
under this Article XVI.

(b) Each Party shall have the right, but not the obligation, to contest, defend and litigate
any claim, action, suit or proceeding by any third party alleged or asserted against it arising out of
any matter in respect of which it is entitled to be indemnified hereunder and the reasonable costs
and expenses thereof (including reasonable attorneys’ fees and expert witness fees) shall be subject
to the said indemnity; provided that the Indemnifying Party shall be entitled, at its option, to
assume and control the defense of such claim, action, suit or proceeding at its expense upon its
giving written notice thereof to the Indemnified Party. The Indemnified Party shall provide
reasonable assistance to the Indemnifying Party, at the Indemnifying Party’s expense, in
connection with such claim, action, suit or proceeding. Upon such assumption, the Indemnifying
Party shall reimburse the Indemnified Party for the reasonable costs and expenses previously
incurred by it prior to the assumption of such defense by the Indemnifying Party. The Indemnifying
Party shall keep the Indemnified Party informed as to the status and progress of such claim, action,
suit or proceeding. Except as set forth in paragraph (c) below, in the event the Indemnifying Party
assumes the control of the defense, the Indemnifying Party will not be liable to the Indemnified
Party under this Article for any legal fees or expenses subsequently incurred by the Indemnified
Party in connection with such defense. The Indemnifying Party shall control the settlement of all
claims over which it has assumed the defense; provided, however, that the Indemnifying Party
shall not agree to or conclude any settlement that affects the Indemnified Party without the prior
written approval of the Indemnified Party (whose said approval shall not be unreasonably
withheld).

(©) In the event the Indemnifying Party assumes control of the defense, the Indemnified
Party shall have the right to employ its own counsel and such counsel may participate in such
claim, action, suit or proceeding, but the fees and expenses of such counsel shall be at the expense
of such Indemnified Party, when and as incurred, unless: (i) the employment of counsel by such
Indemnified Party has been authorized in writing by the Indemnifying Party; (i1) the Indemnified
Party shall have reasonably concluded that there may be a conflict of interest between the
Indemnifying Party and the Indemnified Party in the conduct of the defense of such action; or
(ii1) the Indemnified Party shall have reasonably concluded and specifically notified the
Indemnifying Party either that there may be specific defense available to it which are different
from or additional to those available to the Indemnifying Party. If any of the preceding clauses (i)
through (iii) shall be applicable, then counsel for the Indemnified Party shall have the right to
direct the defense of such claim, action, suit or proceeding on behalf of the Indemnified Party and
the reasonable fees and expenses of such counsel shall be reimbursed by the Indemnifying Party.

ARTICLE XVII
REGULATORY JURISDICTION AND COMPLIANCE

17.1  Governmental Jurisdiction and Regulatory Compliance. Each Party shall at all
times comply with all applicable Laws applicable to it. Seller shall give all required notices, shall
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timely procure and maintain all Seller Required Permits, and shall pay all charges and fees in
connection therewith. Seller shall disclose to PNM promptly upon becoming known to Seller, any
violation or alleged violation of any environmental Laws or regulations arising out of the operation
of the Facility. PNM shall give all required notices, shall timely procure and maintain all PNM
Required Permits, and shall pay all charges and fees in connection therewith.

17.2  Provision of Support. Each Party shall make available, upon reasonable request of
the other Party, any personnel of Seller and any records relating to the Facility or this PPA to the
extent that the requesting Party requires the same in order to fulfill any regulatory reporting
requirements, or for purposes of litigation or regulatory proceedings, including, but not limited to,
litigation or proceedings before PRC, FERC or other regulatory commissions.

ARTICLE XVIII
ASSIGNMENT AND OTHER TRANSFER RESTRICTIONS

18.1  Assignment.

(a) Neither Party shall assign this PPA or any interest, right or obligation hereunder,
without the prior written consent of the other Party, which consent shall not be unreasonably
withheld or delayed; provided that such consent shall not be required prior to an assignment by
Seller to the Senior Lender, or to a trustee or mortgagee pursuant to the Financing Documents (in
which case, however, such trustee or mortgagee shall agree that any further assignments by such
trustee or mortgagee shall require the prior written consent of PNM, which consent shall not be
unreasonably withheld or delayed by PNM); but, provided further, that in any event: (i) notice of
any proposed assignment shall be given to the other Party at least three days prior to the date of
the assignment; (ii) any assignee (except for collateral assignment for purposes of financing) shall
expressly assume the assignor’s obligations hereunder, unless otherwise agreed to by the other
Party, and no assignment, whether or not consented to, shall relieve the assignor of its obligations
hereunder in the event the assignee fails to perform, unless the other Party agrees in writing in
advance to waive the assignor’s continuing obligations pursuant to this PPA; (iii) before any rights
or obligations are assigned by a Party, the assignee must first obtain such approvals as are required
by any Governmental Authority having jurisdiction; and (iv) except for the collateral assignment
by Seller to the Senior Lender, or to a trustee or mortgagee pursuant to the Financing Documents
as consented to above, Seller shall not assign this PPA or any interest, right or obligation hereunder
to any Person that does not own the Facility.

18.2  Accommodation of Senior Lender. Subject to the terms and conditions set forth
herein, Seller shall have the right to pledge, assign or otherwise encumber this Agreement, the
Facility, its rights in all Project Agreements and any and all its assets whatsoever to the Senior
Lender, or to a trustee or mortgagee pursuant to the Financing Documents for any financing or
refinancing pursuant to the Financing Documents. To facilitate Seller’s obtaining of financing to
operate the Facility, PNM shall enter into such Consents, certifications, legal opinions,
representations, information or other documents as may be reasonably requested by Seller or any
Senior Lender and shall negotiate in a commercially reasonable manner any modifications to this
PPA, the Consent reasonably requested by the Senior Lender as necessary to protect the Senior
Lender’s interests under this PPA; provided that PNM shall have no obligation to provide any
consent, enter into any agreement or agree to any such modifications that materially adversely
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affects PNM’s rights, benefits, risks or obligations under this PPA; provided, further, that Seller
shall pay the reasonable fees and expenses of legal counsel retained by PNM to provide any legal
opinion reasonably requested by Seller or any Senior Lender.

18.3 Notice. Any financing agreement entered into by Seller shall provide that prior to
or upon the exercise of trustee’s or mortgagee’s assignment rights pursuant to said agreement,
trustee or mortgagee shall notify PNM of the date and particulars of any such exercise of
assignment rights.

18.4  Transfer Without Consent is Null and Void. Any sale, transfer, or assignment of
any interest in the Facility or in this PPA made by a Party without fulfilling the requirements of
the PPA shall be null and void and shall constitute an Event of Default of such Party pursuant to
Article XI.

ARTICLE XIX
MISCELLANEOUS

19.1 Waiver. The failure of either Party to enforce or insist upon compliance with or
strict performance of any of the terms or conditions of this PPA, or to take advantage of or exercise
any of its rights thereunder, shall not constitute a waiver or relinquishment of any such terms,
conditions, or rights, but the same shall be and remain at all times in full force and effect. Any
waiver of any obligation or right hereunder shall not constitute a waiver of any other obligation or
right, then existing or arising in the future. To be effective, a waiver of any obligation or right must
be in writing and signed by the Party waiving such obligation or right.

19.2 Taxes. Seller shall be responsible for any and all present or future federal, state,
municipal, or other lawful taxes applicable by reason of the ownership and operation of the Facility
and the sale of Facility Benefits under this PPA, and all ad valorem taxes relating to the Facility
and Seller’s Interconnection Facilities. PNM shall be responsible for any and all present or future
federal, state, municipal, or other lawful taxes applicable to or imposed upon the Facility Benefits
delivered hereunder from and after the Point of Delivery. Each Party shall and does hereby
indemnify, release, defend and hold harmless the other Party from and against any and all liability
for taxes imposed or assessed by any taxing authority that are the responsibility of such Party
pursuant to this Section 19.2. The Parties shall cooperate to minimize tax exposure; however,
neither Party shall be obligated to incur any financial burden to reduce taxes for which the other
Party is responsible hereunder.

19.3  Disclaimer of Third Party Beneficiary Rights. In executing this PPA, neither Party
is, nor should it be construed to be, extending its credit or financial support for the benefit of any
third parties lending money to or having other transactions with the other Party. Nothing in this
PPA shall be construed to confer any benefit upon, or to create any duty to, or standard of care
with reference to, or, except as to any rights of indemnitees as set forth herein, any liability to, any
Person not a Party to this PPA.

19.4 Relationship of the Parties.

(a) This PPA shall not be interpreted to create an association, joint venture, or
partnership between the Parties nor to immense any partnership obligation or liability upon either
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Party. Neither Party shall have any right, power, or authority to enter into any agreement or
undertaking for, or act on behalf of, or to act as an agent or representative of, the other Party.

(b) Seller shall be solely liable for the payment of all wages, taxes, and other costs
related to the employment of persons to perform services on behalf of Seller hereunder, including
all federal, state, and local income, social security, payroll, and employment taxes and statutorily
mandated workers’ compensation coverage. None of the persons employed by Seller shall be
considered employees of PNM for any purpose; nor shall Seller represent to any Person that he or
she is or shall become a PNM employee.

19.5 Equal Employment Opportunity Compliance Certification. Seller acknowledges
that PNM is an equal opportunity employer. If applicable, the Parties hereby incorporate and agree
to abide by the requirements of all applicable equal opportunity and affirmative action clauses as
required by federal laws, executive orders, and regulations, including but not limited to 41 CFR
§§ 60-1.4(a), 60-1-4(b), 60-250.5(a) and 41 CFR 60-741.5(a).

19.6  Subcontracts and Subcontractors.

(a) Seller shall have the right to have any portion of the construction or any other
obligations of Seller under this PPA performed by subcontractors pursuant to written subcontracts
between Seller and such subcontractors. No such subcontract shall be inconsistent with the
applicable terms and conditions of this PPA or relieve, diminish or modify the obligations of Seller
or the rights of PNM hereunder. All such subcontractors required by applicable Law to be qualified
to do business in the State of New Mexico shall be so qualified.

(b) Subcontractors shall be selected by Seller and, as between PNM and Seller, Seller
shall be solely responsible for the engagement, supervision, management, satisfactory
performance and, as between PNM and Seller, any acts or omissions of the subcontractors or
unsatisfactory performance. Seller shall be responsible for any Liens, including, without limitation,
common law, contractual, statutory and constitutional mechanic’s liens, materialman’s liens and
labor liens, placed on PNM’s property by any subcontractor of Seller or otherwise created by,
through or under, or as a result of any act or omission (or alleged act or omission) of, Seller or any
of its subcontractors or other Person providing labor or materials to Seller or with respect to the
Facility or the Site. Seller shall, at Seller’s sole expense, discharge and cause to be released any
such Lien on PNM’s property, whether by payment or posting of an appropriate surety bond in
accordance with applicable Law, within ten (10) days after receipt of a written demand from PNM.

19.7  Survival of Obligations. Cancellation, expiration, or earlier termination of this PPA
shall not relieve the Parties of obligations that by their nature should survive such cancellation,
expiration, or termination, prior to the term of the applicable statute of limitations, including
without limitation warranties, remedies, or indemnities which obligation shall survive for the
period of the applicable statute(s) of limitation.

19.8  Severability. In the event any of the terms, covenants, or conditions of this PPA, its
Exhibits, or the application of any such terms, covenants, or conditions, shall be held invalid,
illegal, or unenforceable by any court or administrative body having jurisdiction, such invalid,
illegal or unenforceable terms, covenants or conditions shall be severed from this Agreement, and
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all other terms, covenants, and conditions of the PPA and their application shall remain in force
and effect and shall not be affected by the illegal, invalid or unenforceable provisions or by the
severance thereof from this Agreement. Furthermore, in lieu of such illegal, invalid or
unenforceable provisions, there shall be added automatically as a part of this Agreement a
provision as similar in its terms to such illegal, invalid or unenforceable provision as may be
possible and be legal, valid and enforceable.

19.9 Complete Agreement; Amendments. The terms and provisions contained in this
PPA and the Original PPA constitute the entire agreement between PNM and Seller with respect
to the Facility and shall supersede all previous communications, representations, or agreements,
either verbal or written, between PNM and Seller with respect to the subject matter thereof,
including (a) in connection with any and all bid submission communications, written or oral, as
part of PNM’s request for proposals. This PPA may be amended, changed, modified, or altered,
provided that to be effective, such amendment, change, modification, or alteration must be in
writing and signed by both Parties hereto after the Effective Date, and provided further, that the
Exhibits attached hereto may be changed according to the provisions of Section 12.8.

19.10 Binding Effect. This PPA, as it may be amended, changed, modified, or altered
from time to time pursuant to this Article, shall be binding upon and inure to the benefit of the
Parties’ respective successors-in-interest, legal representatives, and permitted assigns.

19.11 Interpretation. Unless the context of this Agreement otherwise requires:

(a) the headings contained in this Agreement are used solely for convenience and do
not constitute a part of this Agreement between the Parties, nor should they be used to aid in any
manner to construe or interpret this Agreement;

(b) the gender of all words used herein shall include the masculine, feminine and neuter
and the number of all words shall include the singular and plural words;

(©) the terms “hereof”, “herein”, “hereto”, “hereunder’” and similar words refer to this
entire Agreement and not to any particular Article, Section, Exhibit or any other subdivision of
this Agreement;

99 6y

(d) references to “includes,” “including” and similar phrases shall mean “including,
without limitation”;

(e) references to “Article,” “Section” or “Exhibit” are to this Agreement unless
specified otherwise;

® reference to “Agreement” or any other agreement or document shall be construed
as a reference to such agreement or document as the same may be amended, modified,
supplemented or restated, and shall include a reference to any document which amends, modifies,
supplements or restates, or is entered into, made or given pursuant to or in accordance with its
terms;

99 <¢

(2) reference to any document or instrument required to be “in writing”, “written” or
similar words shall mean a written document signed by the Party sought to be bound thereby; and
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(h) reference to any Person shall be construed as a reference to such Person’s
successors and permitted.

19.12 Counterparts. This PPA may be executed in any number of counterparts, and each
executed counterpart shall have the same force and effect as an original instrument. Without
limiting the manner in which this Agreement may be executed and delivered, a Party shall be
considered to have fully executed and delivered this Agreement by executing a counterpart of this
Agreement and sending the execution page by facsimile to the other Party.

19.13 Governing Law. The interpretation and performance of this PPA and each of its
provisions shall be governed, construed and enforced in accordance with the laws of the State of
New Mexico, without regard to principles of conflicts of laws. The laws of the State of New
Mexico shall govern any dispute, controversy, or claim between the Parties arising out of, relating
to, or in any way connected with this Agreement or the remedies of the Parties with respect thereto,
including, without limitation, the existence, validity, performance, breach, or termination thereof.

19.14 Confidentiality. This Agreement and any confidential information provided by
either Party to the other Party pursuant to this Agreement (the “Confidential Information’) will
be utilized by the receiving Party solely in connection with the purposes of this Agreement or as
permitted in this Agreement and will not be disclosed by the receiving Party to any third party,
except with the providing Party’s written consent and except as permitted in this Agreement.
Confidential Information shall not include information which prior to disclosure hereunder was
already in the public domain, or which after disclosure hereunder entered the public domain other
than as a result of a disclosure by a Party in breach of this Agreement. The Parties acknowledge
and agree that Confidential Information may be disclosed to actual and prospective financing
parties, suppliers and potential suppliers of major equipment to the Facility, the Interconnection
Facilities, the Gas Interconnection Facilities or other facilities related thereto, and other third
parties as and solely to the extent necessary for each Party to perform its obligations under this
Agreement and the Project Agreements. To the extent that such disclosures are necessary, each
Party agrees that it will in disclosing such information seek to preserve the confidentiality of such
disclosures, by requiring such third party receiving Confidential Information to be bound by the
terms of this Agreement applicable to such Confidential Information. This provision will not
prevent either Party from providing any Confidential Information to any court in accordance with
a proper discovery request, provided that, if feasible, the disclosing Party will give prior notice to
the other Party of such disclosure and, if so requested by such other Party and at such other Party’s
expense, will have used all reasonable efforts to oppose or resist the requested disclosure, as
appropriate under the circumstances, or to otherwise make such disclosure pursuant to a protective
order or other similar arrangement for confidentiality. Furthermore, this provision will not prevent
either Party from providing any Confidential Information to, or in response to the request of, or
pursuant to any proceeding before or any rule or regulation of any Governmental Authority
regulating or otherwise having jurisdiction over the disclosing Party.

19.15 Conditions Precedent.

(a) This PPA shall be effective as of the Effective Date; provided that the rights and
obligations of the Parties under this PPA shall be contingent on the satisfaction of the following
conditions precedent:
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(1) PNM’s receipt of a final order issued by the NMPRC approving the Parties’
entry into this PPA; and

(i1) PNM’s receipt of approval by the Boards of Directors of PNM and TXNM
Energy, Inc. (the “Boards’) approving the Parties’ entry into this PPA.

(b) PNM shall (1) submit this PPA for approval by each of the NMPRC and the Boards
no later than thirty (30) days following the Effective Date, and (ii) use good faith, commercially
reasonable efforts to obtain the approvals described in Section 19.15(a). Seller shall cooperate
reasonably with PNM’s efforts to make such requests and seek such approvals.

(©) In the event that the NMPRC (i) does not approve this PPA as described herein
within three hundred sixty (360) days following the date this PPA is submitted to the NMPRC for
approval, or (b) denies PNM’s application for NMPRC’s approval as described herein, then, in
each case, this PPA shall be void ab initio and neither Party shall have any further liability
hereunder.

19.16 Construction with Original PPA. The Parties (a) acknowledge that the term of the
Original PPA overlaps with the Pre-Delivery Term Period under this PPA and (b) agree that the
obligations under this PPA and the Original PPA are intended to be without duplication. Without
limiting the foregoing, no Party shall be required to pay the same obligation to the other Party
twice.
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IN WITNESS WHEREOF, the Parties have executed this PPA as of the date first written above.

SELLER: PNM:
VALENCIA POWER, LLC PUBLIC SERVICE COMPANY OF NEW
MEXICO
By: By:
Name: Katie Bellezza Name: Michael Mertz
Title: Authorized Signatory Title: SVP PNM operations
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EXHIBIT A

REQUIREMENTS AND COMPLIANCE STANDARDS FOR DISPATCHABILITY

Attached hereto is a draft version of Exhibit A. The Parties shall cooperate in good faith to mutually
agree on a final version of Exhibit A prior to the Delivery Term Start Date. The final Exhibit A
that is mutually agreed by the Parties in writing shall thereafter supersede this Exhibit A for all
purposes of this PPA.

[See attached. ]
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1. Dispatchability Requirements. Seller shall be capable of providing:

A. Automatic Generation Control (AGC) in response to control setpoint signals
from PNM. Continuous response to PNM setpoint signals at the minimum rate
established in the operating procedure over the regulating range of increasing
or decreasing;

B. Phone dispatch of voltage support, solely at the determination of PNM, at a
95% lagging to 95% leading power factor, or greater, at the Point of Delivery;

C. The minimum regulating range as established in the Operating Procedures for
automatic load regulation of the facility;

D. Two direct ring-down phone circuits to PNM Power Operations and PNM
WPM,;

E. The Automatic Voltage Regulator (AVR) and the Power System Stabilizer
(PSS) will be operated in Automatic mode unless otherwise directed by PNM.
If either component is not in automatic mode, the Seller will notify PNM-
Power Operations within 30 minutes of the device being out of automatic mode
and provide details of the problem and the expected time to be back in
automatic mode. This information will be manually documented and stored
in the site NERC compliance files; and

F. Remote Start Capability.

2. Operations Log. Seller shall maintain an hourly operation log that identifies real-time
unit operating information including, but not limited to, the following:

Current level of unit capacity availability, planned or unplanned maintenance outages
or deratings, generator circuit breaker operation and any other significant events
related to the operation of the generating unit. Any changes in the generating status
or the availability of the generating unit shall be reported immediately to PNM WPM.

3. Telemetry/Generation LLoad Control Reguirements.

A. PNM shall design, purchase, own, install and test, in accordance with the
procedures set forth in this Exhibit, the telemetry equipment, generation load
control equipment and the circuits from Seller's Facility to PNM. Generation
load control equipment is defined as the equipment and associated hardware
necessary to interpret the request for a generation load change and provide a
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signal to the distributed control system (DCS) of the Seller's equipment. The
Seller shall provide the necessary AGC program within its DCS to receive
setpoint, analog and digital signals and send feedback analog and digital signals
to PNM's load control equipment to control the units output. Seller shall in no
way constrict or modify the generation load change signal path without review
and written authorization by PNM.

B. The telemetry and generation load equipment is to provide the following:

Instantaneous gross generation MW and Mvar values, control status, load
regulation range limits and any parameters deemed necessary by PNM for
automatic generation control. The Seller's DCS shall display gross
generation MW and Mvar values which reflect the identical gross MW and
MVAr values as those telemetered to PNM. In addition, a redundant Inter-
Control Center Communications Protocol (ICCP) remote communications
circuit will be provided by PNM to provide all setpoint, analog and digital
signals from PNM's generation load equipment installed on PNM's Energy
Management System located at PNM's Albuquerque Power Operations
Facility.

4. Initial Verification of Compliance.

A. Initial verification that Seller is in compliance with the requirements set forth
in Paragraphs I.A through 1.F above (each a "Dispatchability Requirement",
and collectively, "Dispatchability Requirements") will be conducted at the
Facility by PNM. Seller and PNM will schedule initial verification prior to
COD.

B. Testing will be a coordinated effort between PNM and Seller with Seller
providing technical support for Seller's equipment and with PNM supplying
the test setpoint signal and determining Seller's compliance of these
requirements.

5. Periodic Verification of Compliance. Subsequent to the initial verification of
compliance with Dispatchability Requirements 1.A through 1.F above, PNM shall
have the right, at any time upon reasonable prior notice to Seller, to verify the
continued compliance of such requirements. Seller will be notified of test results
in the event of any noncompliance. Upon notice from PNM that Seller is out of
compliance with Dispatchability Requirement 1.A through I.F above, Seller shall use
commercially reasonable efforts to remedy such noncompliance within fifteen (15)
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days of the noncompliance notification date.

6. Automatic Generation Control Availability. Seller's Facility shall be available for
automatic generation dispatch during on-line hours (excluding facility testing,
equipment failure and periods of failure of PNM's telemetry, during which Seller will
manually be dispatched by PNM).

7. Availability Reporting. Seller will be responsible for providing accurate and timely
updates on the current availability of the Facility to PNM-WPM and PNM-Power
Operations. PNM shall have the right to verify at any time, upon reasonable prior
notice to the Seller, the current availability reported by Seller by conducting an
Availability Verification Test. During the Availability Test, PNM shall dispatch the
Facility to the level of available capacity reported by Seller. Deficiencies greater than
1 1/2% between the tested availability and the reported availability will result in
derating the Facility's reported capacity to the tested available capacity for the then
current hour and subsequent hours until the Seller reports a revised available capacity.
Upon receiving notice from the Seller of a revised availability, PNM shall have the
option of conducting a second Availability Verification Test. [f PNM chooses not to
conduct a second Availability Test at that time, the Facility will be considered
available to the full level of Seller's reported availability until PNM conducts a
subsequent Availability Verification Test.

Valencia Power, LLC Public Service Company of New Mexico
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EXHIBIT B

FACILITY DESCRIPTION

The Facility is located in Valencia County, New Mexico approximately 2 miles east of the town
of Belen along Highway 304. It is located within the Rio Grande Industrial Park on an
approximately 18.6 acre parcel. The project consists of a single General Electric Frame 7FA.03
simple cycle gas turbine.

The Point of Delivery is the existing PNM Tome Substation. Seller interconnects with PNM’s
existing 115kV line.

The Facility will continue to be fueled by high pressure natural gas (with up to 60% hydrogen by
volume following implementation of GTOP and FlameSheet or similar combustion upgrades that
are included as part of the Facility Upgrades) delivered to the Facility through its existing tap,
pipeline and associated facilities interconnected to Transwestern. The Transwestern pipe is an
interstate line approximately three miles from the Site.

The supply line to the Facility is constructed of alloyed carbon steel in accordance with American
Petroleum Institute (API) standards and specifications for utility grade, continuous service duty.
The line has provided fuel to the existing GE Frame 7FA turbine since the commercial in-service
date of that unit in 2008.

FACILITY UPGRADES

As of the Effective Date, the anticipated parameters of the expected Facility Upgrades are as
follows:

e addition of FlameSheet, FlexRamp, FlexStart and GTOP:

o up to a 15 megawatt increase to the net capacity of the Facility, for a net capacity
of up to 169 megawatts seasonal adjusted average (or 173 megawatts adjusted
winter adjusted rating);

o Fast Start capability of achieving Full Speed No Load (FSNL) to Contract Capacity
in 7 minutes, to be verified through testing performed in conjunction with Facility
Upgrades;

o ramp rate of up to 22% of Contract Capacity per minute;
o Minimum Load as low as 55 megawatts; and
o up to 60% hydrogen blend (capability only).

The above anticipated parameters shall be adjusted to reflect the final specifications provided by
the applicable equipment suppliers and PSM.
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EXHIBIT C

FORM OF CONSENT

If Seller notifies Buyer that an actual or potential Senior Lender is reasonably expected to require
Buyer to enter into a consent to collateral assignment, the Parties shall cooperate in good faith to
mutually agree on a form of a consent to be attached hereto as Exhibit C. The final Exhibit C that
is mutually agreed by the Parties in writing shall thereafter supersede this Exhibit C for all purposes
of this PPA.
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EXHIBIT D

SEASONAL CAPACITY TEST

The Seasonal Capacity Test is the testing procedure to determine the seasonal net
dependable capacity of the Facility during the Summer Season and the Winter Season after
supplying power to all of the Facility’s auxiliary equipment. The period of the Seasonal Capacity
Test shall not be less than four (4) continuous hours. The Seasonal Capacity of the Facility as
demonstrated pursuant to the Seasonal Capacity Test shall be determined based on the average,
seasonally adjusted net electrical energy of the Facility at the Point of Delivery during the four
clock hour test period. The adjustments required to determine the Seasonal Capacity will include
adjustments to correct the test results to the Base Ambient Conditions, and other corrections such
as barometric pressure, fuel LHV and C/H ratios, elevations and water flow conditions, in
accordance with ASME PTC 22 Table 3-1.5.2 Required Measurements, and set forth in the Test
Protocols and Procedures. Correction curves will be updated following any equipment or tuning
changes that may affect performance and will be provided by the original equipment manufacturer
or upgraded technology provider. During the Seasonal Capacity Test, the Facility shall be operated
in full compliance with all applicable Laws, Required Permits, Good Utility Practices and such
other requirements as set forth in the Test Protocols and Procedures and this Agreement. In the
event the Facility fails to operate during the Seasonal Capacity Test in accordance with any
requirements, the Seasonal Capacity Test shall be reperformed.

A Seasonal Capacity Test shall be performed prior to the Delivery Term Start Date. From
and after the Delivery Term Start Date, a Seasonal Capacity Test shall be performed once per
Delivery Year, alternating between the Summer Season and the Winter Season each Delivery Year.
PNM shall conduct each Seasonal Capacity Test on an operationally optimal date and time of day
mutually agreed upon by PNM and Seller. Each Seasonal Capacity Test shall be conducted in
accordance with the Test Protocols and Procedures and this Agreement. PNM may install test
equipment, obtain necessary test readings, and specify equipment operation mode to insure test
conditions are met as set forth in the Test Protocols and Procedures and this Agreement; provided
that in no event shall PNM be entitled to specify operating modes for the Facility or any of the
equipment of the Facility that do not meet or that exceed the manufacturer’s recommended limits
for operation of such equipment. If, at any time, either Seller or PNM believes that the actual
capacity of the Facility does not equal the then current Seasonal Capacity, either Seller or PNM at
its sole discretion may require that an additional Seasonal Capacity Test for the Season be
performed; provided that Seller may not require more than two (2) additional Seasonal Capacity
Tests during any Delivery Year. Such additional Seasonal Capacity Test shall be at the requesting
Party’s expense. Such Test will be conducted on a date mutually determined by PNM and Seller.

During the Seasonal Capacity Test all auxiliary equipment needed for normal operation of
the Facility shall be in service and shall be in typical operating condition and in a normal state of
maintenance. This includes equipment associated with any process or thermal host connected to
the Facility. Extended, peak firing or emergency capability shall be excluded during the Seasonal
Capacity Test and all equipment which is not intended to be used on a normal daily basis which
could be used to extend capability shall be excluded during the test period. Seller shall be required
to provide operational records to be used to substantiate the normal mode of operation. Seller shall
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also provide documentation certifying that the instrumentation used in verifying the Seasonal
Capacity Test has been calibrated within sixty (60) days prior to the Test.

Steady state conditions shall be obtained for at least a one-hour period prior to starting the
Seasonal Capacity Test. Metering equipment and instrumentation shall be calibrated within 60
days prior to the Seasonal Capacity Test. Any equipment used for the Test shall meet the
“Maximum Allowable Measurement Uncertainties” listed in ASME PTC 22 Table 4-1, inclusive
of all ambient effects on the test equipment. During the Seasonal Capacity Test, the Facility’s
power output shall be maintained at a near constant level, and steady state operating conditions
shall be held throughout the Test. All test runs shall meet the “Maximum Permissible Standard
Deviations” in ASME PTC 22 Table 3-3.5. PNM’s metering equipment at the Point of Delivery
will be utilized to measure the Facility’s net power output during the test period in accordance
with the Test Protocols and Procedures. During the Seasonal Capacity Test and its preparation,
Seller shall give PNM personnel access to the Facility’s equipment and instrumentation for
observation and recording of process operating parameters and conditions.

Seller shall provide to PNM historic seasonal operational data from Facility’s operation.
Such data shall include, but not be limited to thermal energy supplied to and utilized by industrial
or commercial processing loads, and heating and/or cooling processing loads. Prior to the Seasonal
Capacity Test, PNM shall provide Seller with a comprehensive list of the historic seasonal
operational data required.

The ambient air temperature measurement for the Seasonal Capacity Test will represent
surrounding ambient air temperature and not ambient air temperature which is heated or cooled by
nearby equipment. For the purpose of the Seasonal Capacity Test, having all compressor intake air
conditioning equipment (i.e., evaporative coolers, humidifiers, heaters, etc.) in service, shall be
considered as the normal mode of operations to the extent that Seller can prove to PNM’s
reasonable satisfaction, with historical records, that said equipment is normally in service. The
performance of intake air conditioning equipment shall be adjusted to historic ambient air
conditions. Combustion turbine exhaust temperatures will not exceed normal operating standards
established by the turbine manufacturer. Barometric pressure will be measured with an accuracy
of +/- 0.075%, inclusive of ambient temperature effects, per ASME PTC 22 Table 4-1. Absolute
pressure transmitters (e.g. Rosemount 3051) shall not be used due to significantly higher accuracy
effects due to ambient temperature.
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EXHIBIT E

NET HEAT RATE TEST

The Net Heat Rate Test is the testing procedure to determine the Net Heat Rate of the
Facility during the Summer Season and the Winter Season after supplying power to all of the
Facility’s auxiliary equipment. The Net Heat Rate Test will be performed at the full load point of
the Facility and adjusted to the Base Ambient Conditions. Testing shall be performed by following
the Test Protocols and Procedures that will be mutually agreed upon by the Parties. The Test
Protocols and Procedures will be developed using applicable ASME, HEI and/or CTI codes. The
adjustments required to determine the Net Heat Rate Test may include adjustments corrections
such as condensing water availability and temperature, fuels, steam heating loads, elevations and
water flow conditions, as applicable, as set forth in the Test Protocols and Procedures. During the
Net Heat Rate Test, the Facility shall be operated in full compliance with all applicable Laws,
Required Permits, Good Utility Practices and such other requirements as set forth in the Test
Protocols and Procedures and this Agreement. In the event the Facility fails to operate during the
Net Heat Rate Test in accordance with any requirements, the Net Heat Rate Test shall be
reperformed.

A Net Heat Rate Test shall be performed prior to the Delivery Term Start Date.
Commencing with the first Season following the Delivery Term Start Date, a Net Heat Rate Test
shall be performed at least once during each Season on a date mutually agreed upon by PNM and
Seller. PNM may install test equipment, obtain necessary test readings, and specify equipment
operation mode to insure test conditions are met as set forth in the Test Protocols and Procedures
and this Agreement; provided that in no event shall PNM be entitled to specify operating modes
for the Facility or any of the equipment of the Facility that do not meet or that exceed the
manufacturer’s recommended limits for operation of such equipment.

During the Net Heat Rate Test all auxiliary equipment needed for normal operation of the
Facility shall be in service and shall be in typical operating condition and in a normal state of
maintenance. Seller shall be required to provide operational records to be used to substantiate the
normal mode of operation.

Steady state conditions shall be obtained for at least a one hour period prior to starting the
Net Heat Rate Test. Metering equipment and instrumentation shall be calibrated within 60 days
prior to the Net Heat Rate Test. During the Net Heat Rate Test, the Facility’s power output shall
be maintained at a near constant level, at full load and at steady state operating conditions. PNM’s
metering equipment at the Point of Delivery will be utilized to measure the Facility’s net power
output during the test period in accordance with the Test Protocols and Procedures. During the Net
Heat Rate Test and its preparation, Seller shall give PNM personnel access to the Facility’s
equipment and instrumentation for observation and recording of process operating parameters and
conditions.

The ambient air temperature measurement for the Net Heat Rate Test will represent
surrounding ambient air temperature and not ambient air temperature which is heated or cooled by
nearby equipment. For the purpose of the Net Heat Rate Test, having all compressor intake air
conditioning equipment (i.e., evaporative coolers, humidifiers, heaters, etc.) in service, shall be
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considered as the normal mode of operations to the extent that Seller can prove to PNM’s
reasonable satisfaction, with historical records, that said equipment is normally in service. The
performance of intake air conditioning equipment shall be adjusted to historic ambient air
conditions. Combustion turbine exhaust temperatures will not exceed normal operating standards
established by the turbine manufacturer. Steam or water injection rates for emission control shall
not exceed the levels specified in the technical support information in the application for the air
quality permit included within the Permits.

PNM may also require the Seller to perform heat rate testing at up to four additional load
points, for the sole purpose of developing a unit dispatch heat rate curve for dispatch of the unit
whether the Facility is used for AGC or not. For avoidance of doubt, the additional heat rate tests
are not for guarantee and are for informational purposes only.
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EXHIBIT F

EAF CALCULATION

EAF for a Month shall be determined as follows:
EAF = (Available Energy + FME Credit + SME Credit) / PE
Where:

“Available Energy” for a Month means the amount of energy, expressed in kWh,
associated with the Net Capability that is available from the Facility for dispatch and receipt by
PNM at the Point of Delivery during such Month, taking into account all planned and unplanned
deratings and outages of the Facility. However, actual deratings due to weather conditions shall
not be considered a derating of the Facility as long as the appropriate compressor intake air
conditioning equipment (i.e., evaporative coolers or chillers, humidifiers, heaters, etc.) are
operating. As long as the Facility is able to produce the Net Capability under applicable
atmospheric conditions, it shall not be deemed to be derated. Energy associated with the Net
Capability will be considered to be available in any Hour where: (i) the Facility is disconnected
from PNM’s system pursuant to the Interconnection Agreement and the disconnection is not
caused by actions or omissions of Seller or problems with the Facility; (ii) the Facility is
unavailable due to PNM’s failure to supply Gas to the Facility (or failure to supply Gas which
meets the specifications and other requirements of Section 4.1) when PNM has dispatched the
Facility, or due to any other action taken by PNM which interrupts the supply of Gas to the Facility,
so long as such failure to supply Gas or interruption in the supply of Gas is not caused by actions
or omissions of Seller or problems with the Facility; (iii) the Facility cannot provide capacity and
energy due to an event of Force Majeure affecting PNM; (iv) the Facility cannot operate due to
restrictions resulting from PNM’s electric transmission constraints; (v) the Facility cannot operate
because it has exhausted the limits of the operating restrictions imposed by the applicable air
quality permit; so long as (A) the limits of the operating restrictions are no more onerous than
those contained in the air quality permit included in the Permits, and (B) the limits of the operating
restrictions imposed by the applicable air quality permit are exhausted as a result of the dispatch
of the Facility by PNM and not due to any equipment malfunction or failure, or problems with the
Facility, or any actions or omissions of Seller; (vi) the Facility cannot operate due to curtailment
or interruption of the delivery of raw water to the Facility from New Mexico Water, which
curtailment or interruption affects the applicable geographic region and is not caused by actions or
omissions of Seller or problems with the Facility; (vii) the Facility cannot operate due to an outage,
malfunction or other problem with PNM’s Interconnection Facilities that is not caused by actions
or omissions of Seller or problems with the Facility; or (viii) PNM has curtailed or interrupted the
delivery of capacity and energy from the Facility for any reason not arising from actions or
omissions of Seller or problems with the Facility; provided that in each case, energy associated
with the Net Capability would have been available but for the existence of the circumstances set
forth in the preceding clauses (i) through (viii). Available Energy shall be calculated as the sum,
for all Hours in the applicable Month, of the amount of energy associated with the Net Capability
that is available from the Facility for dispatch and receipt by PNM at the Point of Delivery during
each individual Hour.
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“FME” for a Month means the amount of energy, expressed in kWh, associated with the
Net Capability that is not available from the Facility for dispatch and receipt by PNM at the Point
of Delivery during such Month due to lightning, floods, earthquakes, hurricanes, tornadoes,
sabotage, vandalism beyond that which could reasonably be prevented, terrorism, war, riots or
other similar attacks affecting Seller; provided that such events constitute a Force Majeure
affecting Seller in accordance with and subject to the terms and conditions of Article XIII and
Seller complies with the terms and conditions of Article XIII with respect thereto. FME shall be
calculated as the sum, for all Hours in the applicable Month, of the amount of energy associated
with the Net Capability that is unavailable during each individual Hour due to the events of Force
Majeure described in this paragraph.

“FME Cap” means an amount, expressed in kWh, equal to the product of the Net
Capability multiplied by one thousand four hundred forty (1440) hours.

“FME Credit’ for a Month means an amount, expressed in kWh, equal to the lesser of
(1) the FME for such Month or (ii) the difference of (A) the FME Cap less (B) the aggregate amount
of FME for such Month and each of the immediately preceding eleven (11) Months; provided that
the FME Credit shall not be less than zero (0).

“PE” for a Month means an amount, expressed in kWh, equal to the product of the Net
Capability multiplied by the number of Hours during such Month (to the extent such Hours are
within the Delivery Term).

“SME” for a Month means the amount of energy, expressed in kWh, associated with the
Net Capability that is not available from the Facility for dispatch and receipt by PNM at the Point
of Delivery during such Month due to Scheduled Outages/Deratings that are scheduled and
approved in accordance with Section 9.1. SME shall be calculated as the sum, for all Hours in the
applicable Month, of the amount of energy associated with the Net Capability that is unavailable
during each individual Hour due to a Scheduled Outage/Derating that is scheduled and approved
in accordance with Section 9.1.

“SME Cap” means an amount, expressed in kWh, equal to the product of the Net
Capability multiplied by three hundred sixty (360) hours.

“SME Credit’ for a Month means an amount, expressed in kWh, equal to the lesser of
(1) the SME for such Month or (ii) the difference of (A) the SME Cap less (B) the aggregate amount
of SME for such Month and each of the immediately preceding eleven (11) Months; provided that
the SME Credit shall not be less than zero (0).

Notwithstanding anything contained herein to the contrary, for each Hour during the applicable
period, (i) the sum of the Available Energy for such Hour plus the FME Credit for such Hour plus
the SME Credit for such Hour shall in no event exceed (ii) the product of the Net Capability
multiplied by one (1) Hour.
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EXHIBIT G

TRANSPORTER GAS QUALITY REQUIREMENTS

AS OF THE EFFECTIVE DATE

[See attached. ]
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EXCERPT FROM FERC NGA GAS TARIFF, FIFTH REVISED VOLUME NO. 1 OF

2. QUALITY

2.1

TRANSWESTERN PIPELINE COMPANY, LLC

The gas stream delivered into Transporter's pipeline system by Shipper or Shipper's
designee at receipt points shall conform to each of the following quality specifications:

A.

shall be commercially free from objectionable odors, solid matter, dust, gums,
and gum forming constituents, or any other substance which interferes with the
intended purpose or Merchantability of the gas, or causes interference with the
proper and safe operation of the lines, meters, regulators, or other appliances
through which it may flow;

shall contain not more than seven (7) pounds/MMcf of water at the
temperature and pressure at which the gas is delivered into Transporter's
pipeline system;

shall contain no hydrocarbons in liquid form at the temperature and pressure at
which the gas is delivered into Transporter's pipeline system;

shall contain not more than 0.1% by volume of oxygen;
shall contain not more than 2.0% by volume of carbon dioxide;

shall contain not more than a combined total of 3.0% by volume of carbon
dioxide plus nitrogen;

shall contain not more than one quarter (1/4) grain of hydrogen sulfide per one
hundred (100) cubic feet of gas;

shall contain not more than 0.3 grains of mercaptan sulfur per one hundred
(100) cubic feet of gas;

shall contain not more than 0.75 grains of total sulfur per one hundred (100)
cubic feet of gas;

shall not contain any toxic or hazardous substance in concentrations which, in
the normal use of the gas, may be hazardous to health, injurious to pipeline
facilities, or be a limit to Merchantability or be contrary to applicable
government standards;

shall have a minimum total heating value of not less than nine hundred seventy

(970) Btu's per cubic foot, and shall have a maximum total heating value of not
more than eleven hundred and ten (1110) Btu’s per cubic foot; and
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shall have a temperature of not less than forty (40) degrees Fahrenheit, and not
more than one hundred twenty (120) degrees Fahrenheit.

Transporter may not refuse to accept receipt of gas with a Hydrocarbon Dew point
equal to or less than 15 degrees Fahrenheit provided that such gas satisfies all other
applicable provisions of Transporter's Tariff. This standard shall be referred to as
Transporter's Hydrocarbon Dew Point Safe Harbor.

A.

Transporter may, from time to time, as operationally necessary, establish and
post on its Internet Website a limit on Hydrocarbon Dew point for receipts on
specified segments or other specified locations on its system to prevent
hydrocarbon liquid fallout, or to ensure that gas will be accepted for delivery
into interconnects with interstate pipelines, intrastate pipelines, end-users or
directly connected local distribution companies; provided, however, Transporter
may not make a posting that sets a Hydrocarbon Dew point limitation of less
than 15 degrees Fahrenheit.

When Transporter determines there is an operational necessity to post a
Hydrocarbon Dew point on a specific line segment or location, Transporter shall
post on its Internet Website each blended Hydrocarbon Dew point Transporter
calculates for a line segment or location within 24 hours of such calculation, and
the method by which the Hydrocarbon Dew point value was calculated.
Transporter will include in such posting the anticipated duration of the
limitation as well as an explanation of the basis for the Hydrocarbon Dew point
limitation.

Transporter will provide as much prior notice as reasonably practicable and will
attempt to provide such notice at least two (2) days prior to the effective date
of the limitation.

When Transporter posts a Hydrocarbon Dew point limit for a particular pipeline
segment or location, all gas receipts into the affected area from interconnects
or from any adjacent pipeline segments feeding gas directly into the affected
pipeline segment must meet the posted Hydrocarbon Dew point limit for the
affected pipeline segment.

Transporter shall post Hydrocarbon Dew point limitations for a given line
segment or location only 1) to the extent necessary to prevent liquid fallout
from occurring, 2) in order to manage and operate Transporter's system in a
safe and reliable manner, and 3) as required to ensure that gas will be accepted
for delivery at interconnects with interstate pipelines, intrastate pipelines, end-
users or directly connected local distribution companies. Such posted
Hydrocarbon Dew point limitations shall remain in effect no longer than
necessary.
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F. Transporter shall perform Receipt Point Hydrocarbon Dew point calculations for
this Section 2.2 using the Peng-Robinson equation of state and C6+ assumptions
consistent with industry practices. Upon a Shipper's request, Transporter shall
conduct a C9+ analysis; provided that in no event shall Transporter be required
to conduct such C9+ analysis at any one receipt point more frequently than
once every twelve months. Transporter shall post on its Internet Website the
chromatograph data available at not less than four (4) locations, including West
of Thoreau, San Juan, Panhandle and West Texas mainlines, to monitor the gas
quality of the blended gas stream existing in the mainline system. These gas
quality monitoring locations shall be at points where the aggregated gas stream
encompasses all or most of the gas from the West of Thoreau, San Juan,
Panhandle and West Texas mainlines, respectively.

Transporter may refuse to accept any gas stream from Shipper or Shipper's designee
which fails to conform with the gas quality specifications itemized in Sections 2.1 and
2.2. above; however Transporter, in its reasonable discretion exercised on a not unduly
discriminatory basis, may accept any gas stream received into its pipeline system at
receipt points, provided that such gas will not result in a blended gas stream which does
not comply with the gas quality specifications listed in Sections 2.1 and 2.2 above
(provided however, that the blended gas stream for deliveries in the East of Thoreau
area may contain not more than 2.0% by volume of carbon dioxide and a combined total
of up to 5.0% by volume of carbon dioxide plus nitrogen), or will not prevent delivery of
the blended gas stream into a downstream pipeline and other points of delivery, and in
the reasonable judgment of Transporter, will not adversely impact Transporter's
facilities, pipeline integrity or operations. Transporter may, but is not obligated to,
process or treat the gas stream on its system to assure that the gas stream meets
Transporter's gas quality specifications.

Any Shipper on Transporter's system shall have the option of: (i) processing the volumes
it owns or (ii) entering into contractual arrangements with third-party plant operators
for such processing.

Except as provided in Section 2.5 below, the gas stream delivered to Shipper or
Shipper's designee by Transporter at the delivery points shall conform to each of the gas
quality specifications set forth in Sections 2.1, 2.2, and 2.3 above, except that delivery
points that are located in the West of Thoreau Area shall not have a maximum heating
value limitation as reflected in Section 2.1.K, subject to the presence of substances in
Transporter's pipeline system as of January 1, 1990. If the gas delivered by Transporter
to any downstream pipeline meets the quality specifications of Transporter but does not
meet the downstream pipeline specifications, then Transporter shall use reasonable
efforts to work with such downstream pipeline to resolve such differences to allow gas
deliveries and the downstream pipeline shall have the continuing right to refuse to
accept such gas deliveries.
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If the gas stream delivered by Transporter to Shipper or Shipper's designee shall fail at any
time to conform to any of the quality specifications set forth above, Shipper will notify
Transporter of such deficiency and if Transporter fails to remedy such deficiency promptly,
Shipper may, at its option, refuse to accept further delivery pending correction by
Transporter.

If the gas offered for transportation hereunder shall fail at any time to conform to the quality
provisions set forth in the Service Agreement between Transporter and Shipper, or if in
Transporter's sole judgment such gas may cause harm to its facilities, then Transporter shall
notify Shipper and Operator of such deficiency and may, at its option, refuse to accept
receipt pending correction by Shipper or Operator.

With respect only to the maximum total heating value quality specification set forth in
Section 2.1.K, Transporter and a point operator that operates multiple receipt points
delivering gas into Transporter's pipeline system may agree that the volumes from
designated receipt points will be considered in the aggregate for purposes of determining
whether such volumes comply with the maximum total heating value quality specification.
Any volumes to be aggregated shall be subject to the following conditions:

i. All such designated receipt points shall be in the same area of Transporter's system (i.e.,
either West Texas Lateral, Panhandle Lateral, or San Juan Lateral); and

ii. All volumes from such designated receipt points shall be adequately blended in
Transporter's system, as determined by Transporter in its reasonable discretion exercised
on a not unduly discriminatory basis, prior to delivery to any downstream delivery point
affected by such volume.

When the aggregated heating value, calculated on a volume weighted average basis per day,
is below the maximum total heating value set forth in Section 2.1.K, each of the designated
receipt points therein shall be deemed to be in compliance with the maximum total heating
value quality specification set forth in Section 2.1.K.
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EXCERPT FROM THE FERC GAS TARIFF, THIRD REVISED VOLUME NO. 1A OF

3. QUALITY

3.1

EL PASO NATURAL GAS COMPANY, L.L.C.

General Specifications. Unless otherwise provided in Sections 3.2 and/or 3.4 of the
GT&C, Shipper warrants that all Natural Gas received by Transporter at any mainline
Receipt Point(s) shall conform to the following specifications and must be, in
Transporter's reasonable judgment, otherwise merchantable:

(2)

(b)

(©)

(d)

(©)

®

Liquids - The gas shall be free of water and hydrocarbons in liquid form at the
temperature and pressure at which the gas is received. The gas shall in no
event contain water vapor in excess of seven (7) pounds per million standard
cubic feet.

Hydrocarbon Dew Point - The hydrocarbon dew point of the gas received shall
not exceed twenty degrees Fahrenheit (20°F) at normal pipeline operating
pressures.

Total Sulfur - The gas shall not contain more than five (5) grains of total
sulfur, which includes hydrogen sulfide, carbonyl sulfide, carbon disulfide,
mercaptans, and mono-, di- and poly-sulfides, per one hundred (100) standard
cubic feet. The gas shall also meet the following individual specifications for
hydrogen sulfide, mercaptan sulfur or organic sulfur:

(1) Hydrogen Sulfide - The gas shall not contain more than one-quarter
(0.25) grain of hydrogen sulfide per one hundred (100) standard cubic
feet.

(i1) Mercaptan Sulfur - The mercaptan sulfur content shall not exceed more
than three-quarters (0.75) grain per one hundred (100) standard cubic
feet.

(iii)  Organic Sulfur - The organic sulfur content shall not exceed one and
one- quarter (1.25) grains per one hundred (100) standard cubic feet,
which includes mercaptans, mono-, di- and poly-sulfides, but it does
not include hydrogen sulfide, carbonyl sulfide or carbon disulfide.

Oxygen - The oxygen content shall not exceed two-tenths of one percent (0.2%)
by volume and every reasonable effort shall be made to keep the gas delivered
free of oxygen.

Carbon Dioxide - The gas shall not have a carbon dioxide content in excess of
two percent (2%) by volume, except for gas acceptable under Sections 3.2 and
3.4 of the GT&C.

Diluents - The gas shall not at any time contain in excess of three percent (3%)
total diluents (the total combined carbon dioxide, nitrogen, helium, oxygen, and
any other diluent compound) by volume, except for gas acceptable under
Sections and 3.4 of the GT&C.
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3.1 General Specifications (continued)

Dust, Gums and Solid Matter - The gas shall be commercially free of dust,
gums and other solid matter.

Heating Value - The gas shall have a Heating Value of not less than 967 Btu
per cubic foot.

Temperature - The gas received by Transporter shall be at temperatures not in
excess of one hundred twenty degrees Fahrenheit (120°F) nor less than fifty
degrees Fahrenheit (50°F). Any party tendering gas at a temperature standard
less than fifty degrees Fahrenheit (50°F) shall receive a waiver of such standard
only if a test has been conducted in accordance with procedures set forth in
Section 3.10(b) hereof and the results from such test demonstrate that the
particular segment of the pipeline tested can be safely operated below the fifty
degrees Fahrenheit (50°F) temperature standard.

Deleterious Substances - The gas shall not contain deleterious substances
in concentrations that are hazardous to health, injurious to pipeline
facilities or adversely affect merchantability.

Grandfathered Receipts. Transporter agrees that at certain grandfathered plant Receipt
Points and Interconnects on Transporter's system described below, where gas does not
conform to the carbon dioxide and/or the total diluent specification set forth in Sections
3.1(e) and (f) of the GT&C, gas shall be received according to the provisions of this
Section 3.2 which are based on the highest non-conforming monthly average
percentages of carbon dioxide and total diluents for a Month during the twelve (12)
Month base period ended July 31, 1990. Under this Section 3.2:

(a)

(b)

(©)

Transporter shall accept gas with carbon dioxide and/or total diluents at
percentages up to the non-conforming specifications at volumes up to the residue
volume at the plant design capacity or historical Interconnect volumes, as such
existed on July 31, 1990, provided, however, that to the extent Transporter must
curtail non- conforming volumes to meet Transporter's Delivery Point
specifications for carbon dioxide and/or total diluents, Transporter shall curtail
volumes at these plants down to 125% of historical volumes.

Historical volumes for non-conforming plants shall be deemed to be the daily
average for the highest monthly tailgate volume delivered to Transporter during
the twelve (12) Month base period ended July 31, 1990 and in the event a non-
conforming plant or plants are closed, Transporter shall transfer the applicable
historical volumes to another plant owned by the same party.

The identification of the non-conforming plants, the grandfathered
specifications and the historical volumes are set forth on the table below.
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3.2 Grandfathered Receipts
(¢) (continued)
NON-CONFORMING PLANTS

GRANDFATHERED SPECIFICATIONS

HISTORICAL

METER TOTALDILUENTS VOLUME
LOCATION CODE CO2MOL %  MOL% (MCF/D)
Slaughter Plant
(IAMSLAUG) 77-039 - 11.89 6,915
Jal Complex
(IJALCPLX) 01-814 - 431 28,518
Jameson Plant
(ISUNJAME) 77-078 - 7.02 2,823
Midkiff Plant
(IMIDKIFF) 01-079 - 4.95 39,371
Goldsmith Plant
(IPHGOLDS) 02-381 - 5.23 62,267
Lee Plant
(IPHLEE) 77-025 - 7.34 27,484
Eunice Plant
(IPHEUNIC) 77-287 - 5.15 57,672
Fullerton Plant
(IPHFULTN) 77-289 - 6.18 28,200
Spraberry Plant
(IPHSPBRY) 77-248 - 4.64 11,277
San Juan River Plant
(ISJRVPLT) 01-125 - 4.35 32,827
Sterling Plant
(ICONSTER) 14-447 3.55 4.09 37,390
TXL Plant
(ISHTXL) 77-029 - 6.17 12,054
Terrell Plant
(ITERRELL) 01-596 2.89 4.53 102,708
Denton Plant
(IDENTON) 77-001 - 5.02 2,554
Perkins Plant
(IUTPERKN) 77-068 - 10.19 9,178
Val Verde Plant
(IMOITRKA) 14-136 2.13 - 195,985
Monument Plant
(IWARMONU) 77-045 - 4.04 31,576
Saunders Plant
(IWARSAUD) 77-046 - 5.75 12,421
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3.2 Grandfathered Receipts (continued)

(d)

The identification of the non-conforming Interconnects, the grandfathered
specifications and the historical volumes are set forth on the table below.

NON-CONFORMING INTERCONNECTS

HISTORICAL
METER TOTAL DILUENTS VOLUME
LOCATION CODE CO2 MOL % MOL% (MCF/D)
Big Blue Receipt Point
(IBIGBLUE) 14-091 - 9.50 11,900
Ignacio Dry Gas
(ICOLODRY) 01-127 3.13 3.22 37,595
Northern Natural Plains
(INN30PLA) 40-018 - 422 111,072
Plains Compressor
(Westar-Felmac)
(IW40-043) 40-043 - 4.50 8,464
(e) In addition, Transporter agrees to accept, on a grandfathered basis, gas that
does not conform to the sulfur specifications set forth in Section 3.1(c) of the
GT&C for Natural Gas received at the tailgate of the Terrell Plant, based on
the actual monthly highest non-conforming concentrations during the twelve
(12) Month base period ending July 31, 1990. The sulfur specification
Transporter shall accept for Natural Gas at volumes up to the residue volume
at plant design capacity received at the tailgate of the plant is identified
below.
Grandfathered Non-conforming Sulfur Specifications
(grains per 100 standard cubic feet)
HISTORICAL
HYDROGEN VOLUME
SULFIDE (MCF/D)
Terrell Plant 0.45 102,708

33 Delivery Specifications. Except as otherwise provided below, all Natural Gas delivered
by Transporter shall conform to the following specifications:

(a)

Liquids - The gas shall be free of water and hydrocarbons in liquid form at the
temperature and pressure at which the gas is delivered. The gas shall in no
event contain water vapor in excess of seven (7) pounds per million standard
cubic feet.

G-9



Docusign Envelope ID: 4ECB4490-9E3A-46C5-ADF4-957839B89B5C PNM Exhibit GBB-2
Page 80 of 98

33 Delivery Specifications (continued)

(b) Hydrocarbon Dew Point - The hydrocarbon dew point of the gas delivered shall
not exceed twenty degrees Fahrenheit (20°F) at a pressure of 600 psig.

(c) Total Sulfur - The gas shall not contain more than three-quarters (0.75) grain
of total sulfur per one hundred (100) standard cubic feet, which includes
hydrogen sulfide, carbonyl sulfide, carbon disulfide, mercaptans, and mono-,
di- and poly- sulfides. The gas shall also meet the following individual
specifications for hydrogen sulfide, mercaptan sulfur or organic sulfur:

(1) Hydrogen Sulfide - The gas shall not contain more than one-
quarter (0.25) grain of hydrogen sulfide per one hundred (100)
standard cubic feet.

(i1) Mercaptan Sulfur - The mercaptan sulfur content shall not exceed
more than three-tenths (0.3) grain per one hundred (100) standard
cubic feet.

(1i1) Organic Sulfur - The organic sulfur content shall not exceed five-

tenths (0.5) grain per one hundred (100) standard cubic feet, which
includes mercaptans, mono-, di- and poly-sulfides, but it does not
include hydrogen sulfide, carbonyl sulfide or carbon disulfide.

(d) Oxygen - The oxygen content shall not exceed two-tenths of one percent (0.2%)
by volume and every reasonable effort shall be made to keep the gas delivered
free of oxygen.

(e) Carbon Dioxide - The gas shall not have a carbon dioxide content in excess of
three percent (3%) by volume.

® Diluents - The gas shall not at any time contain in excess of four percent (4%)
total diluents (the total combined carbon dioxide, nitrogen, helium, oxygen, and
any other diluent compound) by volume.

(g)  Dust, Gums and Solid Matter - The gas shall be commercially free from solid
matter, dust, gums, and gum forming constituents, or any other substance
which interferes with the intended purpose or merchantability of the gas, or
causes interference with the proper and safe operation of the lines, meters,
regulators, or other appliances through which it may flow.

(h) Heating Value - The gas shall have a Heating Value of not less than 967 Btu
per cubic foot. For Natural Gas delivered at the border between the States of
Arizona and California, the gas shall have a Heating Value of not less than 995
Btu per cubic foot.
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3.2 Delivery Specifications (continued)

Temperature - The gas shall be delivered at temperatures not in excess of one
hundred twenty degrees Fahrenheit (120°F) nor less than fifty degrees
Fahrenheit (50°F) except during those times when due to normal operating
conditions and/or seasonal ambient temperatures on or near the pipeline system
the temperature may drop below such lower limit.

Deleterious Substances - The gas shall not contain any toxic or hazardous
substance, in concentrations which, in the normal use of the gas, may be
hazardous to health, injurious to pipeline facilities or be a limit to
merchantability.

If, at any time, gas delivered by Transporter shall fail to substantially conform to
the specifications set forth in this Section 3.3 (a) - (j) of the GT&C, Shipper or
its designee agrees to notify Transporter of such deficiency. Shipper, or its
designee, may agree to waive Transporter's compliance with its delivery
specifications or, if Transporter fails to promptly remedy any such deficiency
within a reasonable time, then Shipper or its designee may, at its option, refuse
to accept delivery pending correction of the deficiency by Transporter or
continue to accept delivery and make such changes as necessary to cause the gas
to conform to such specifications, in which event Transporter shall reimburse
Shipper or its designee for all reasonable expenses incurred by Shipper or its
designee in effecting such changes.

Specification Exemptions. Transporter, in its reasonable discretion and judgment,
exercised on a not unduly discriminatory basis, may accept gas that does not conform to
the quality specifications in Section 3.1 or 3.2 of the GT&C but meets the conditions set
forth below, provided that Transporter determines that such acceptance will not
interfere with its ability to: (1) maintain an acceptable gas quality in its pipeline through
prudent and safe operation of Transporter's pipeline system and any related storage
facility;(2) ensure that such gas does not adversely affect Transporter's ability to operate
its system and to provide adequate service to its customers consistent with the
applicable Rate Schedule and the GT&C; and (3) ensure that such gas does not
adversely affect Transporter's ability to deliver gas at its Delivery Points.

(2)

Transporter may accept gas that exceeds the total diluents specifications as set
forth in Section 3.1(f) in Lea, Chaves, and San Juan Counties, New Mexico
provided that: (i) the maximum quantity received is no greater than 6,000
Mcf/day; (ii) total diluents are no greater that 6.0%; (iii) the gas meets all other
gas quality specifications set forth in Section 3.1; (iv) received volumes will not
impact the merchantability of the commingled gas stream; and (v) the Shipper or
Operator has provided Transporter with written notice of its intent to deliver gas
pursuant to this exemption.
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3.4  Specification Exemptions (continued)

(b)  Transporter may accept gas with total diluents not exceeding 4% (four percent)for
receipts in the Keystone, Plains and Waha areas, provided (i)the Btu content of such gas
is not less than 1000 Btu/cubic feet; (ii) the gas meets the other gas quality specifications
set forth in Section 3.1 of the GT&C; (iii) that the Shipper or Operator has installed an
online chromatograph and any required appurtenances to monitor the gas quality; and
(iv) the Shipper or Operator has provided Transporter with written notice of its intent to
deliver gas pursuant to this exemption.

(c)  Transporter may accept any gas that does not meet the specifications set forth in
Sections 3.1 or 3.2 of the GT&C on a short-term basis for operational reasons which may
include plant start-ups, plant upsets, or line freeze-offs.

Waiver of Quality Specifications. Transporter, in its reasonable discretion and judgment,
exercised on a not unduly discriminatory basis, may waive one or more of its gas quality
specifications at any Receipt Point to accept gas that does not conform to the quality
specifications set forth in Section 3.1 or 3.2 of the GT&C, if Transporter determines that such
acceptance will not interfere with its ability to: (1) maintain an acceptable gas quality in its
pipeline through prudent and safe operation of Transporter's pipeline system and any related
storage facility;(2) ensure that such gas does not adversely affect Transporter's ability to operate
its system and to provide adequate service to its customers consistent with the applicable Rate
Schedule and the GT&C; and (3) ensure that such gas does not adversely affect Transporter's
ability to deliver gas at its Delivery Points.

Upon mutual agreement between Transporter and the downstream Interconnect party,
Transporter may temporarily deliver gas that does not conform to the quality specifications set
forth in Sections 3.1 or 3.2 of the GT&C, if Transporter, in its reasonable operational judgment
and in a not unduly discriminatory manner, determines that such delivery will not interfere with
its ability to: (1) maintain an acceptable gas quality in its pipeline through prudent and safe
operation of Transporter's pipeline system and any related storage facility; (2) ensure that such
agreement does not adversely affect Transporter's ability to operate its system and to provide
adequate service to its customers consistent with the applicable Rate Schedule and the GT&C;
(3) ensure that such agreement does not adversely affect Transporter's ability to deliver gas at
its Delivery Points; and (4) ensure that such agreement only affects consenting parties to this
Section 3.6. Such agreement shall be made in writing between Transporter and DP Operator
and shall be posted on the EBB.

Failure to Meet Specifications. If, at any time, gas tendered by Shipper for transportation shall
fail to conform to any of the applicable quality specifications set forth in Sections 3.1 or 3.2 of
the GT&C and Transporter notifies Shipper of such deficiency and Shipper fails to remedy any
such deficiency within a reasonable period of time (immediately in those situations which
threaten the integrity of Transporter's system), Transporter may, at its option, refuse to accept
such gas pending correction of the deficiency by Shipper or, Transporter may continue to
accept the receipt of such gas and make such changes as are
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Failure to Meet Specifications (continued)

necessary to cause the gas to conform to such specifications, in which event Shipper shall
reimburse Transporter for all reasonable expenses incurred by Transporter in effecting such
changes, including operational and gas costs associated with purging and/or venting the
pipeline. Failure by Shipper to tender quantities that conform to any of the applicable quality
specifications shall not be construed to eliminate, or limit in any manner, the obligations of
Shipper existing under any other provisions of the Executed TSA. In the event Natural Gas is
delivered into Transporter's system that would cause the Natural Gas in a portion of
Transporter's pipeline to become unmerchantable, then Transporter is permitted to act
expediently to make the gas merchantable again by any and all reasonable methods, including,
without limitation, venting the pipeline of whatever quantity of Natural Gas is necessary to
achieve a merchantable stream of gas. Shipper shall reimburse Transporter for all reasonable
expenses incurred by Transporter to obtain merchantable Natural Gas again, including
operational and gas costs associated with venting the pipeline. In such cases, Transporter shall
promptly notify Shipper of the non-conforming supply and any steps taken to protect the
merchantability of the gas.

Gas Quality Monitoring Equipment. After giving sufficient notice to a Shipper, Transporter
shall have the right to collect from all Shippers delivering gas to Transporter at a common
Receipt Point their volumetric pro rata share of the cost of any additional gas quality equipment
including hydrogen sulfide analysis and/or water vapor analysis equipment which Transporter,
at its reasonable discretion, determines is required to be installed at such Receipt Point to
monitor the quality of gas delivered.

The quality specifications set forth in Section 3.3 of the GT&C shall not apply to Natural Gas
delivered by Transporter at any Delivery Point in production areas receiving gas delivered by
Transporter on July 31, 1990 that did not meet the quality specifications set forth in Section 3.3
of the GT&C. Gas so designated shall be of such quality as may exist in the delivering pipeline
from time to time at such Delivery Points and Transporter makes no warranty of
merchantability or fitness for any purpose with respect to such gas.

Testing Procedures - The following test procedures shall be utilized by Transporter.

(a) To determine whether specified sulfur compound limitations are being met as stated
under Section 3.1(c), 3.2(e) and 3.3(c) hereof, Transporter shall use the appropriate
American Society for Testing Materials Procedures (as revised) Volume 05.05
Gaseous Fuels; Coal and Coke and/or accepted industry practices such as sulfur
analyzers and chromatographs.

(b) To determine whether specific points on Transporter's system can operate below the
fifty degree Fahrenheit (50°F) tolerance as stated in Sections 3.1(i) and 3.3(i) of the
GT&C, Transporter shall use the Charpy impact and drop-weight tear tests in
accordance with API-5L Supplemental Requirements 5 and 6, respectively. Inasmuch
as this test requires the shutdown of the specific segment of the system being tested,
Transporter shall conduct such test only at a time when operations on such segments are
not affected or the safety of the system is not put in jeopardy.
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3.11 Odorization. As between Transporter and Shipper, Transporter shall have no obligation
whatsoever to odorize the Natural Gas delivered, nor to maintain any odorant levels in such
Natural Gas. Notwithstanding Section 25.1 of the GT&C, Shipper agrees to indemnify and
hold harmless Transporter, its officers, agents, employees and contractors against any
liability, loss or damage, including litigation expenses, court costs and attorneys' fees,
whether or not such liability, loss or damage arises out of any demand, claim, action, cause
of action, and/or suit brought by Shipper or by any person, association or entity, public or
private, that is not a party to the Executed TSA, where such liability, loss or damage is
suffered by Transporter, its officers, agents, employees and/or contractors as a direct or
indirect result of any actual or alleged sole or concurrent negligent failure by Transporter or
any actual or alleged act or omission of any nature by Shipper to odorize the Natural Gas or
product delivered under the Executed TSA or to maintain any odorant levels in such Natural
Gas or product.
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EXHIBIT H

INSURANCE COVERAGES

A. Worker’s Compensation Insurance. To cover obligations imposed by federal and state
statutes pertaining to Seller’s employees, and Employer’s Liability Insurance with a limit of One
Million Dollars ($1,000,000).

B. Commercial General Liability Insurance, or the equivalent, with a limit of One Million
Dollars ($1,000,000) per occurrence, or Two Million Dollars ($2,000,000) in the aggregate. This
policy shall include coverage for bodily injury liability, broad form property damage liability,
blanket contractual, owner’s protective, products liability and completed operations.

C. Business Automobile Liability Insurance, or the equivalent, with limit of One Million
Dollars ($1,000,000) per accident with respect to Seller’s vehicles whether owned, hired, or non-
owned.

D. Excess Liability. Excess Liability Insurance covering claims in excess of the underlying
insurance described in paragraphs (A) (with respect to only Employer’s Liability Insurance), (B)
and (C) with a limit per occurrence of Fifteen Million Dollars ($15,000,000).

The amounts of insurance required in the foregoing paragraphs (A), (B), (C) and (D) may be
satisfied by purchasing coverage in the amounts specified or by any combination of primary and
excess insurance, so long as the total amount of insurance meets the requirements specified above.

E. Property Insurance. During operation, Seller shall provide standard form “All Risk”
insurance covering 100% of the project cost.
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EXHIBIT I

ADDRESSES FOR NOTICE

PUBLIC SERVICE COMPANY OF
NEW MEXICO

Notices:

Delivery Address:
Public Service Company of New Mexico
414 Silver Ave. SW
Albuquerque, NM 87102

Invoices:
Attn: Energy Analysis
Phone: (505)541-2585
Fax: (505) 241-2434
Email: PNMEAM@pnmresources.com

Scheduling:
Attn: Traders
Phone: (505) 855-6226 day-ahead
(505)855-6216 real time
Fax: (505) 241-4188
Email: zz-WPMTraders@pnm.com

Payments:
Public Service Company of New Mexico
2401 Aztec Rd. NE, MS Z160
Albuquerque, NM 87107

Attn: Albuquerque Division Cash

Wire Transfer:
Wells Fargo Bank

ABA# 121000248
Albuquerque, New Mexico

ME Whsle Pwr Depository: 651-537-7916

Attn: EA-Wholesale Power Marketing

VALENCIA POWER LLC

All Notices/Invoices:

Delivery Address:
Valencia Power, LLC
600 17th Street, Suite 2400S
Denver, CO 80202
Attn: Valencia Asset Manager

Mailing Address (if different from above):

Wire Transfer: To Be Provided

With additional Notice of an Event of
Default, termination and other legal
notices to:

Onward Energy Management
600 17th Street, Suite 24000S
Denver, CO 80202

Attn: General Counsel

with additional electronic copy to:
ryan.keefe@onwardenergy.com
jeffrey.spurgeon@onwardenergy.com
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Contract Manager:

Public Service Company of New Mexico
Attention: Eric Meadors

2401 Aztec Rd. NE, MS Z120
Albuquerque, NM 87107

Telephone: (505) 241-2179

Fax: (505) 241-2392

With additional Notice of an Event of
Default, termination and other legal notices

to:

Public Service Company of New Mexico
Attention: Michael Mertz

414 Silver Ave. SW

Albuquerque, NM 87102

Telephone: (505) 241-0676

Fax: (505) 241-2375

With a copy to:

Public Service Company of New Mexico
Attention: Christopher Atencio

414 Silver Ave. SW, MS 0805
Albuquerque, NM 87102

Telephone: (505) 241-2700

Fax: (505) 241-4318
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EXHIBIT J

FORM OF GUARANTY

THIS GUARANTY (this “Guaranty”), dated as of , (the “Effective Date”), is
made by [e®]. (“Guarantor”), in favor of [INSERT COUNTERPARTY’S NAME IN ALL CAPS]
(“Counterparty”).

RECITALS:

A.  WHEREAS, Counterparty and Guarantor’s indirect, wholly-owned subsidiary
[INSERT OBLIGOR’S NAME IN ALL CAPS] (“Obligor”) have entered into, or concurrently
herewith are entering into, that certain Power Purchase Agreement dated/made/entered
into/effective as of ,20  (the “Agreement”); and

B. WHEREAS, Guarantor will directly or indirectly benefit from the Agreement
between Obligor and Counterparty;

NOW THEREFORE, in consideration of the foregoing premises and as an inducement for
Counterparty’s execution, delivery and performance of the Agreement, and for other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Guarantor
hereby agrees for the benefit of Counterparty as follows:

% % %

1. GUARANTY. Subject to the terms and provisions hereof, Guarantor hereby absolutely
and irrevocably guarantees the timely payment when due of all obligations owing by Obligor to
Counterparty arising pursuant to the Agreement, including with respect to any damages that
Obligor owes to Counterparty for failing to perform under the Agreement (collectively, the
“Obligations”). This Guaranty shall constitute a guarantee of payment and not of collection. The
liability of Guarantor under this Guaranty shall be subject to the following limitations:

(a) Notwithstanding anything herein or in the Agreement to the contrary, the maximum
aggregate obligation and liability of Guarantor under this Guaranty, and the maximum
recovery from Guarantor under this Guaranty, shall in no event exceed

[spell out the dollar amount] U.S. Dollars (U.S. $ ) (the

“Maximum Recovery Amount”), plus reasonable costs of collection and/or enforcement

of this Guaranty (including reasonable attorneys’ fees), to the extent that a court of

competent jurisdiction finally declares that amounts are due and payable hereunder, but in
no event shall such costs exceed [ ].

(b)  The obligation and liability of Guarantor under this Guaranty is specifically limited to
payments expressly required to be made under the Agreement (even if such payments are
deemed to be damages), as well as costs of collection and enforcement of this Guaranty
(including attorneys’ fees) to the extent reasonably and actually incurred by Counterparty
(subject, in all instances, to the limitations imposed by the Maximum Recovery Amount as
specified in Section I(a) above). Except as expressly payable by Obligor pursuant to the
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Agreement, Guarantor shall not be liable for or obligated to pay any consequential, indirect,
incidental, lost profit, special, exemplary, punitive, equitable or tort damages.

DEMANDS AND PAYMENT.

If Obligor fails to pay any Obligation to Counterparty when such Obligation is due and
owing under the Agreement (an “Overdue Obligation”), Counterparty may present a
written demand to Guarantor calling for Guarantor’s payment of such Overdue Obligation
pursuant to this Guaranty (a “Payment Demand”). Delay or failure by Counterparty in
making a Payment Demand shall in no event affect Guarantor’s obligations under this
Guaranty.

A Payment Demand shall be in writing and shall reasonably and briefly specify in what
manner and what amount Obligor has failed to pay and explain why such payment is due,
with a specific statement that Counterparty is calling upon Guarantor to pay under this
Guaranty. Such Payment Demand must be delivered to Guarantor in accordance with
Section 9 below; and the specific Overdue Obligation(s) addressed by such Payment
Demand must remain due and unpaid at the time of such delivery to Guarantor.

After issuing a Payment Demand in accordance with the requirements specified in Section
2(b) above, Counterparty shall not be required to issue any further notices or make any
further demands with respect to the Overdue Obligation(s) specified in that Payment
Demand, and Guarantor shall be required to make payment with respect to the Overdue
Obligation(s) specified in that Payment Demand within five (5) Business Days after
Guarantor receives such demand. As used herein, the term “Business Day” shall mean all
weekdays (i.e., Monday through Friday) other than any weekdays during which
commercial banks or financial institutions are authorized to be closed to the public in the
State of New Mexico.

REPRESENTATIONS AND WARRANTIES. Guarantor represents and warrants that:

it is a limited liability company duly organized and validly existing under the laws of the
State of and has the corporate power and authority to execute, deliver and
carry out the terms and provisions of the Guaranty;

no authorization, approval, consent or order of, or registration or filing with, any court or
other governmental body having jurisdiction over Guarantor is required on the part of
Guarantor for the execution, delivery and performance of this Guaranty; and

the execution, delivery and performance of this Guaranty has been duly and validly
authorized by all corporate proceedings of Guarantor, and this Guaranty constitutes a valid
and legally binding agreement of Guarantor, enforceable against Guarantor in accordance
with the terms hereof, except as the enforceability thereof may be limited by the effect of
any applicable bankruptcy, insolvency, reorganization, moratorium or similar laws
affecting creditors’ rights generally and by general principles of equity.

RESERVATION OF CERTAIN DEFENSES. Without limiting Guarantor’s own

defenses hereunder, Guarantor reserves to itself and may assert as a defense to enforcement of this
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Guaranty any defense to enforcement of the Agreement that Obligor may assert that is based on
Counterparty’s breach of the Agreement or the failure of a material condition precedent to
Obligor’s performance obligations. Notwithstanding the foregoing, Guarantor agrees that it will
remain bound upon this Guaranty notwithstanding any defenses that, pursuant to the laws of
suretyship or guaranty, would otherwise relieve a guarantor of its obligations. In furtherance and
not limitation of the foregoing, Guarantor expressly waives (if any) based upon the bankruptcy,
insolvency, dissolution or liquidation of Obligor or any lack of power or authority of Obligor to
enter into and/or perform the Agreement or the lack of validity or enforceability of Obligor’s
obligations under the Agreement. Guarantor further reserves to itself any rights, setoffs or
counterclaims that Guarantor may have against Obligor, provided, however, that Guarantor agrees
such rights, setoffs or counterclaims may only be asserted against Obligor in an independent
action, and not as a defense to Guarantor’s obligations under this Guaranty.

5. AMENDMENT OF GUARANTY. No term or provision of this Guaranty shall be
amended, modified, altered, waived or supplemented except in a writing signed by Guarantor and
Counterparty.

6. WAIVERS AND CONSENTS. Guarantor agrees that its obligations under this Guaranty
are irrevocable, absolute, independent, unconditional and continuing (subject only to the defenses
to enforcement of this Guaranty reserved by Guarantor in Section 4) and shall not be affected by
any circumstance that constitutes a legal or equitable discharge of a guarantor or surety other than
payment in full of the Obligations. In furtherance of the foregoing and without limiting the
generality thereof, Guarantor agrees, subject to and in accordance with the other terms and
provisions of this Guaranty:

(a) Except for the Payment Demand as required in Section 2 above and for the defenses
reserved by Guarantor pursuant to Section 4, Guarantor hereby waives, to the maximum
extent permitted by applicable law, (i) notice of acceptance of this Guaranty; (ii)
promptness, diligence, presentment, demand, protest, setoff and counterclaim concerning
the liabilities of Guarantor; (iii) any right to require that any action or proceeding be
brought against Obligor or any other person, or to require that Counterparty seek
enforcement of any performance against Obligor or any other person, prior to any action
against Guarantor under the terms hereof; (iv) any defense arising by reason of the
incapacity, lack of authority or disability of Obligor or based on any illegality, lack of
validity or unenforceability of any Obligation; (v) any duty of Counterparty to protect or
not impair any security for the Obligations; (vi) any defense based upon an election of
remedies by Counterparty; (vii) any rights of subrogation, contribution, reimbursement,
indemnification, or other rights of payment or recovery for any payment or performance
by it hereunder (and, for the avoidance of doubt, if any amount is paid to Guarantor in
violation of this provision, Guarantor shall hold such amount for the benefit of, and
promptly pay such amount to, Counterparty); (viii) any defense of waiver, release, res
judicata, statute of frauds, fraud (with respect to Obligor), incapacity (with respect to
Obligor), minority or usury; and (ix) any other circumstance or any existence of or reliance
on any representation by Counterparty that might otherwise constitute a defense available
to, or a legal or equitable discharge of, Guarantor or any other guarantor or surety.
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(b) No delay by Counterparty in the exercise of (or failure by Counterparty to exercise) any
rights hereunder shall operate as a waiver of such rights, a waiver of any other rights or a
release of Guarantor from its obligations hereunder (with the understanding, however, that
the foregoing shall not be deemed to constitute a waiver by Guarantor of any rights or
defenses to which Guarantor may at any time have pursuant to or in connection with any
applicable statutes of limitation).

() Without notice to or the consent of Guarantor, and without impairing or releasing
Guarantor’s obligations under this Guaranty, Counterparty may: (i) change the manner,
place or terms for payment of all or any of the Obligations (including renewals, extensions
or other alterations of the Obligations); (ii) release Obligor or any person (other than
Guarantor) from liability for payment of all or any of the Obligations; (iii) receive,
substitute, surrender, exchange or release any collateral or other security for this Guaranty
or any or all of the Obligations and apply any such collateral or security and direct the order
or manner of sale thereof, or exercise any other right or remedy that Counterparty may
have against any such collateral or security; or (iv) exercise any other rights available to
Counterparty under the Agreement, at law or in equity.

7. REINSTATEMENT. Guarantor agrees that this Guaranty shall continue to be effective
or shall be reinstated, as the case may be, if all or any part of any payment made hereunder or
under the Agreement while this Guaranty is in effect is at any time avoided or rescinded or must
otherwise be restored or repaid by Counterparty as a result of the bankruptcy or insolvency of
Obligor or Guarantor, or similar proceeding, all as though such payments had not been made.

8. TERMINATION. Subject to reinstatement under Section 7, this Guaranty and the
Guarantor’s obligations hereunder will terminate automatically and immediately upon the earlier
of (a) the termination or expiration of the Agreement, and (b) 11:59:59 Eastern Prevailing Time of
[insert date [ ] years plus six (6) months after expected COD]; provided, however, Guarantor
agrees that the obligations and liabilities hereunder shall continue in full force and effect with
respect to any Obligations under any Agreement entered into on or prior to the date of such
termination. Counterparty agrees to release Guarantor in writing from all obligation under this
Guaranty promptly following Obligor’s delivery of replacement credit support satisfying the
obligations of Obligor to maintain credit support under the Agreement.

9. NOTICE. Any Payment Demand, notice, request, instruction, correspondence or other
document to be given hereunder (herein collectively called “Notice”) by Counterparty to
Guarantor, or by Guarantor to Counterparty, as applicable, shall be in writing and may be delivered
either by (a) U.S. certified mail with postage prepaid and return receipt requested, or (b) recognized
nationwide courier service with delivery receipt requested, in either case to be delivered to the
following address (or to such other U.S. address as may be specified via Notice provided by
Guarantor or Counterparty, as applicable, to the other in accordance with the requirements of this

Section 9):
TO GUARANTOR: * TO COUNTERPARTY:
[®]Attn: Treasurer [®]Attn:
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[Tel: [®] -- for use in connection with [Tel: [®] -- for use in connection with
courier deliveries] courier deliveries]

Any Notice given in accordance with this Section 9 will (x) if delivered during the recipient’s
normal business hours on any given Business Day, be deemed received by the designated recipient
on such date, and (y) if not delivered during the recipient’s normal business hours on any given
Business Day, be deemed received by the designated recipient at the start of the recipient’s normal
business hours on the next Business Day after such delivery.

10.

(@

(b)

(c)

(d)

(e)

U

MISCELLANEOUS.

This Guaranty shall in all respects be governed by, and construed in accordance with, the
law of the State of New Mexico, without regard to principles of conflicts of laws
thereunder.

This Guaranty shall be binding upon Guarantor and its successors and permitted assigns
and inure to the benefit of and be enforceable by Counterparty and its successors and
permitted assigns. Guarantor may not assign this Guaranty in part or in whole without the
prior written consent of Counterparty. Counterparty may not assign this Guaranty in part
or in whole except (i) with the prior written consent of Guarantor, or (ii) to an assignee of
the Agreement in conjunction with an assignment of the Agreement in its entirety
accomplished in accordance with the terms thereof.

This Guaranty embodies the entire agreement and understanding between Guarantor and
Counterparty and supersedes all prior agreements and understandings relating to the subject
matter hereof.

The headings in this Guaranty are for purposes of reference only and shall not affect the
meaning hereof. Words importing the singular number hereunder shall include the plural
number and vice versa, and any pronouns used herein shall be deemed to cover all genders.
The term “person” as used herein means any individual, corporation, partnership, joint
venture, association, joint-stock company, trust, unincorporated association, or
government (or any agency or political subdivision thereof).

Wherever possible, any provision in this Guaranty which is prohibited or unenforceable in
any jurisdiction shall, as to such jurisdiction, be ineffective only to the extent of such
prohibition or unenforceability without invalidating the remaining provisions hereof, and
any such prohibition or unenforceability in any one jurisdiction shall not invalidate or
render unenforceable such provision in any other jurisdiction.

Counterparty (by its acceptance of this Guaranty) and Guarantor each hereby irrevocably:
(1) consents and submits to the exclusive jurisdiction of the United States District Court for
the District of New Mexico for the purposes of any suit, action or other proceeding arising
out of this Guaranty or the subject matter hereof or any of the transactions contemplated
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hereby brought by Counterparty, Guarantor or their respective successors or assigns; and
(i1) waives (to the fullest extent permitted by applicable law) and agrees not to assert any
claim that it is not personally subject to the jurisdiction of the above-named courts, that the
suit, action or proceeding is brought in an inconvenient forum, that the venue of the suit,
action or proceeding is improper or that this Guaranty or the subject matter hereof may not
be enforced in or by such court.

COUNTERPARTY (BY ITS ACCEPTANCE OF THIS GUARANTY) AND
GUARANTOR EACH HEREBY IRREVOCABLY, INTENTIONALLY AND
VOLUNTARILY WAIVES THE RIGHT TO TRIAL BY JURY WITH RESPECT TO
ANY LEGAL PROCEEDING BASED ON, OR ARISING OUT OF, UNDER OR IN
CONNECTION WITH, THIS GUARANTY, OR ANY COURSE OF CONDUCT,
COURSE OF DEALING, STATEMENTS (WHETHER VERBAL OR WRITTEN) OR
ACTIONS OF ANY PERSON RELATING HERETO. THIS PROVISION IS A
MATERIAL INDUCEMENT TO GUARANTOR’S EXECUTION AND DELIVERY OF
THIS GUARANTY.

IN WITNESS WHEREOF, the Guarantor has executed this Guaranty on ,20
but it is effective as of the Effective Date.

[e]

By:

Name:
Title:
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EXHIBIT K

FORM OF PERFORMANCE BOND

Nociiment AR12™ _ 2010

LOTHUUNS WILTL TIIE ATHETICAU IS ULULE O ATUTIIIEGES AlA DuCUument a'vs

AACRT cu PRAKEN. ALBITHIIA PERACACAMT A TR

K-1



Docusign Envelope ID: 4ECB4490-9E3A-46C5-ADF4-957839B89B5C PNM Exhibit GBB-2
Page 95 of 98

§ 1 The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors, administrators,
successors and assigns to the Owner for the performance of the Construction Contract, which is incorporated herein
by reference.

§ 2 If the Contractor performs the Construction Contract, the Surety and the Contractor shall have no obligation
under this Bond, except when applicable to participate in a conference as provided in Section 3.

§ 3 If there is no Owner Default under the Construction Contract, the Surety's obligation under this Bond shall arise
after

.1 the Owner first provides notice to the Contractor and the Surety that the Owner is considering
declaring a Contractor Default. Such notice shall indicate whether the Owner is requesting a
conference among the Owner, Contractor and Surety to discuss the Contractor's performance. If the
Owner does not request a conference, the Surety may, within five (5) business days after receipt of the
Owner's notice, request such a conference. If the Surety timely requests a conference, the Owner shall
attend. Unless the Owner agrees otherwise, any conference requested under this Section 3.1 shall be
held within ten (10) business days of the Surety's receipt of the Owner's notice. If the Owner, the
Contractor and the Surety agree, the Contractor shall be allowed a reasonable time to perform the
Construction Contract, but such an agreement shall not waive the Owner's right, if any, subsequently
to declare a Contractor Default;

.2 the Owner declares a Contractor Default, terminates the Construction Contract and notifies the Surety;
and

.3 the Owner has agreed to pay the Balance of the Contract Price in accordance with the terms of the
Construction Contract to the Surety or to a contractor selected to perform the Construction
Contract.

§ 4 Failure on the part of the Owner to comply with the notice requirement in Section 3.1 shall not constitute a
failure to comply with a condition precedent to the Surety's obligations, or release the Surety from its obligations,
except to the extent the Surety demonstrates actual prejudice.

§ 5 When the Owner has satisfied the conditions of Section 3, the Surety shall promptly and at the Surety's expense take
one of the following actions:

§5.1 Arrange for the Contractor, with the consent of the Owner, to perform and complete the Construction Contract;
§5.2 Undertake to perform and complete the Construction Contract itself, through its agents or independent contractors;

§5.3 Obtain bids or negotiated proposals from qualified contractors acceptable to the Owner for a contract for
performance and completion of the Construction Contract, arrange for a contract to be prepared for execution by the
Owner and a contractor selected with the Owner's concurrence, to be secured with performance and payment bonds
executed by a qualified surety equivalent to the bonds issued on the Construction Contract, and pay to the Owner the
amount of damages as described in Section 7 in excess of the Balance of the Contract Price incurred by the Owner as a
result of the Contractor Default; or

§5.4 Waive its right to perform and complete, arrange for completion, or obtain a new contractor and with
reasonable promptness under the circumstances:

.1 After investigation, determine the amount for which it may be liable to the Owner and, as soon as
practicable after the amount is determined, make payment to the Owner; or

.2 Deny liability in whole or in part and notify the Owner, citing the reasons for denial.

§ 6 If the Surety does not proceed as provided in Section 5 with reasonable promptness, the Surety shall be deemed
to be in default on this Bond seven days after receipt of an additional written notice from the Owner to the Surety
demanding that the Surety perform its obligations under this Bond, and the Owner shall be entitled to enforce any
remedy available to the Owner. If the Surety proceeds as provided in Section 5.4, and the Owner refuses the payment
or the Surety has denied liability, in whole or in part, without further notice the Owner shall be entitled to enforce
any remedy available to the Owner.
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§ 7 If the Surety elects to act under Section 5.1, 5.2 or 5.3, then the responsibilities of the Surety to the Owner shall not
be greater than those of the Contractor under the Construction Contract, and the responsibilities of the Owner to the
Surety shall not be greater than those of the Owner under the Construction Contract. Subject to the commitment by the
Owner to pay the Balance of the Contract Price, the Surety is obligated, without duplication, for

.1 the responsibilities of the Contractor for correction of defective work and completion of the
Construction Contract;

.2 additional legal, design professional and delay costs resulting from the Contractor's Default, and
resulting from the actions or failure to act of the Surety under Section 5; and

.3 liquidated damages, or if no liquidated damages are specified in the Construction Contract, actual
damages caused by delayed performance or non-performance of the Contractor.

§ 8 If the Surety elects to act under Section 5.1, 5.3 or 5.4, the Surety's liability is limited to the amount of this Bond.

§ 9 The Surety shall not be liable to the Owner or others for obligations of the Contractor that are unrelated to the
Construction Contract, and the Balance of the Contract Price shall not be reduced or set off on account of any such
unrelated obligations. No right of action shall accrue on this Bond to any person or entity other than the Owner or
its heirs, executors, administrators, successors, and assigns.

§ 10 The Surety hereby waives notice of any change, including changes of time, to the Construction Contract or to
related subcontracts, purchase orders and other obligations.

§ 11 Any proceeding, legal or equitable, under this Bond may be instituted in any court of competent jurisdiction in the
location in which the work or part of the work is located and shall be instituted within two years after a declaration of
Contractor Default or within two years after the Contractor ceased working or within two years after the Surety refuses
or fails to perform its obligations under this Bond, whichever occurs first. If the provisions of this Paragraph are void
or prohibited by law, the minimum period of limitation available to sureties as a defense in the jurisdiction of the suit
shall be applicable.

§ 12 Notice to the Surety, the Owner or the Contractor shall be mailed or delivered to the address shown on the page
on which their signature appears.

§ 13 When this Bond has been furnished to comply with a statutory or other legal requirement in the location where
the construction was to be performed, any provision in this Bond conflicting with said statutory or legal requirement
shall be deemed deleted herefrom and provisions conforming to such statutory or other legal requirement shall be
deemed incorporated herein. When so furnished, the intent is that this Bond shall be construed as a statutory bond and

not as a common law-bond.

§ 14 Definitions

§ 14.1 Balance of the Contract Price. The total amount payable by the Owner to the Contractor under the Construction
Contract after all proper adjustments have been made, including allowance to the Contractor of any amounts received
or to be received by the Owner in settlement of insurance or other claims for damages to which the Contractor is
entitled, reduced by all valid and proper payments made to or on behalf of the Contractor under the Construction
Contract.

§ 14.2 Construction Contract. The agreement between the Owner and Contractor identified on the cover page,
including all Contract Documents and changes made to the agreement and the Contract Documents.

§ 14.3 Contractor Default. Failure of the Contractor, which has not been remedied or waived, to perform or otherwise
to comply with a material term of the Construction Contract.

§ 14.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to pay the Contractor as
required under the Construction Contract or to perform and complete or comply with the other material terms of
the Construction Contract.

§ 14.5 Contract Documents. All the documents that comprise the agreement between the Owner and Contractor.

§ 15 If this Bond is issued for an agreement between a Contractor and subcontractor, the term Contractor in
this Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor.
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§ 16 Modifications to this bond are as follows:

(Space is provided below for additional signatures of added parties, other than those appearing on the cover page.)

CONTRACTOR AS PRINCIPAL SURETY

Company: (Corporate Seal) Company: (Corporate Seal)
Signature: Signature:

Name and Title: Name and Title:

Address Address
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EXHIBIT L

TEST PROTOCOLS AND PROCEDURES

Exhibit M (Test Protocols and Procedures) to the Original PPA, as amended or modified from time
to time, is hereby incorporated by reference as a draft version of Exhibit L. The Parties shall
cooperate in good faith to mutually agree on a final version of Exhibit L prior to the Delivery Term
Start Date. The final Exhibit L that is mutually agreed by the Parties in writing shall thereafter
supersede this Exhibit L for all purposes of this PPA.
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CONFIDENTIAL

ENERGY STORAGE AGREEMENT

by and between

PUBLIC SERVICE COMPANY OF NEW MEXICO

and

SUN LASSO ENERGY CENTER LLC

Dated as of October 25, 2024
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