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I. INTRODUCTION AND PURPOSE 1 

 
Q. PLEASE STATE YOUR NAME, POSITION AND BUSINESS ADDRESS. 2 

A. My name is Jeremy W. Heslop.  I am a Senior Contracts Manager within PNM’s 3 

Generation Engineering Group.  My business address is Public Service Company 4 

of New Mexico, 2401 Aztec Road NE, Albuquerque, New Mexico 87107. 5 

 6 

Q. PLEASE SUMMARIZE YOUR EDUCATIONAL BACKGROUND AND 7 

PROFESSIONAL QUALIFICATIONS. 8 

A. I have over eight years of experience with PNM, serving as a Power Production 9 

Engineer, Team Manager, Financial Modeling Project Manager, Project Manager 10 

for Utility Request for Proposal (“RFP”), and Senior Contracts Manager.  My 11 

experience spans renewable energy, energy storage, coal, and natural gas 12 

technologies.  I graduated with a Bachelor of Petroleum Engineering degree from 13 

Texas Tech University and a Master of Business Administration from Western New 14 

Mexico University.  A copy of my Educational and Professional Summary is 15 

attached as PNM Exhibit JWH-1. 16 

 17 

Q. PLEASE DESCRIBE YOUR RESPONSIBILITIES AS SENIOR 18 

CONTRACTS MANAGER. 19 

A. As Senior Contracts Manager, I am responsible for executing new generation 20 

resource requests for proposal (“RFPs”) for PNM’s generation portfolio.  I am also 21 

responsible for the negotiation, implementation, and oversight of Power Purchase 22 
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Agreements (“PPA”) and Energy Storage Agreement (“ESA”) contracts resulting 1 

from these RFPs for generation resources.   I am currently responsible for the 2 

oversight and management of over 25 PPA and ESA contracts that have been 3 

awarded as a result of RFPs and other PNM resource procurement activities. 4 

 5 

Q. HAVE YOU PREVIOUSLY TESTIFIED BEFORE THE COMMISSION? 6 

A. Yes. I have provided testimony in Case No. 22-00020-UT and in Case No. 23-7 

00071-UT, and an affirmation in Case No. 21-00215-UT. 8 

 9 

Q.   WHAT IS THE PURPOSE OF YOUR TESTIMONY?  10 

A. I describe and support the selection of resources PNM is proposing for availability 11 

in 2026 to help meet current minimum planning requirements for system reliability. 12 

These include 100 MW of new solar resources and 249.5 MW of new battery 13 

storage ESA resources. I also describe and support 60 MW of new PNM-owned 14 

battery storage that will help with the transition of PNM to zero-carbon by 2040.  15 

My testimony provides support for approval of the PPA, ESAs, and certificate of 16 

public convenience and necessity (“CCNs”) for the resources being proposed. 17 

II. RECOMMENDED NEW RESOURCES 18 

 
Q. WHAT SPECIFIC NEW RESOURCES IS PNM PROPOSING IN THIS 19 

APPLICATION? 20 

A. As I discuss in more detail below, PNM issued competitive solicitations and 21 

conducted extensive analyses to determine the optimum mix of generation 22 



DIRECT TESTIMONY  
OF JEREMY W. HESLOP 

NMPRC CASE NO. 23-_____-UT 
 

3 

resources that will be available by May 2026 to economically and reliably serve 1 

retail customers, as summarized in PNM Table JWH-1 below.  The selected 2 

portfolio includes 100 MW of solar energy and 309.5 MW of battery storage 3 

capacity. 4 

PNM Table JWH-1 5 

Name  Resource Type Nameplate Capacity  Ownership County  

Quail Ranch Solar   Solar  100 MW  PPA  Bernalillo 

Quail Ranch Energy Storage   Battery  100 MW (400 MWh) ESA  Bernalillo  

Route 66 Storage   Battery  49.5 MW (198 MWh) ESA  Cibola  

Sky Ranch Energy Storage II    Battery 100 MW (400 MWh) ESA Valencia 
Sandia Storage Project  Battery  60 MW (240 MWh) PNM Bernalillo 

 6 

III. EVALUATION PROCESS FOR PROPOSED RESOURCES 7 

 
Q. PLEASE DESCRIBE THE RFP THAT WAS ISSUED FOR THE 8 

POTENTIAL 2026 RESOURCES. 9 

A. On November 3, 2022, PNM issued an “all resources” RFP for firm capacity 10 

resources to serve its New Mexico system. The exact quantity of resources selected 11 

and the timing of implementation of the resources is dependent upon resource 12 

characteristics and resource modeling, regional economic development load 13 

growth, and PNM’s most recent load and planning forecasts.  Proposals were 14 

requested for capacity and energy resources that could guarantee the delivery of 15 

new, incremental, firm capacity by or before May 1, 2026, May 1, 2027, or May 1, 16 

2028.  This filing is only for resources that can guarantee commercial operation 17 
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prior to May 2026.  PNM Witness Roger Nagel discusses the development and 1 

issuance of the RFP in more detail. 2 

 3 

Q. PLEASE DESCRIBE THE METHODOLOGY THAT PNM TOOK WITH 4 

RESPECT TO THE RFP EVALUATION AND SELECTION PROCESS. 5 

A. Per Rule 551.8(D)(10), the evaluation was conducted in three phases with “Phase 6 

One” being an initial screening of the Proposals for compliance with the RFP 7 

minimum requirements.  Proposals that provided the required data and satisfied the 8 

minimum Proposal and schedule requirements were passed to “Phase Two” of the 9 

evaluation. Phase Two of the evaluation focused primarily on price and 10 

deliverability, including consideration of pricing factors associated with each 11 

Proposal, the overall viability of the Proposal with respect to its ability to achieve 12 

commercial operation by the required Guaranteed Start Date, and overall 13 

compliance with the objectives of NMSA 1978, Section 62-13-16, the REA, and 14 

the IRP Rule. Both price and non-price criteria for each Proposal were summarized 15 

and evaluated. Proposals were ranked on a total evaluated delivered cost of energy 16 

and total evaluated delivered cost of capacity basis with non-price evaluation 17 

factors considered in establishing a “short-list” of Proposals.  Short-listed Proposals 18 

underwent further assessment in the Phase Three evaluation. The Phase Three 19 

evaluation involved portfolio system modeling, more in-depth assessment of the 20 

pricing factors noted above, additional due diligence assessment of the ability to 21 

achieve the project schedule, as well as comparison and ranking of additional non-22 

price factors. All factors were ranked in a Proposal ranking matrix to assist in the 23 
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final selection of Proposals.  A more detailed evaluation of each phase is presented 1 

in the testimony of PNM witness Nagel.   2 

 3 

Q. PLEASE GENERALLY DESCRIBE THE PROFESSIONAL SERVICES 4 

THAT PNM USED TO IDENTIFY AND EVALUATE THE RESOURCES 5 

BEING PROPOSED IN THIS APPLICATION. 6 

A. PNM used a very robust and competitive resource solicitation and evaluation 7 

process to identify, evaluate and select suitable resources.  PNM enlisted the 8 

services of qualified experts to assist and conduct portions of the solicitation and 9 

evaluation processes.  PNM engaged Aion Energy LLC (“Aion”) to assist in the 10 

development of the all-resource RFP and to screen and qualify the bid responses.  11 

As part of their modeling evaluation, PNM resource planning hired Astrape 12 

Consulting, LLC (“Astrape”) to model proposed resource portfolios in their 13 

SERVM model to determine system reliability and portfolio economics as 14 

discussed further by PNM witness Phillips.  PNM also engaged in the services of 15 

an independent evaluator, Bates White Economic Consulting (“Bates White”).  16 

Bates White’s role was to review and report on the reasonableness, 17 

competitiveness, and fairness of the RFP process in order to identify PNM’s best 18 

options to meet its service needs in compliance with applicable law. Bates White 19 

provided an independent report on each phase of the RFP process; these Phase I, 20 

Phase II and Phase III reports are attached to my testimony as PNM Exhibits JWH-21 

7, JWH-8 and JWH-9. 22 
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IV. REQUESTED APPROVALS FOR 2026 RESOURCES 1 

 2 

Q. PLEASE IDENTIFY THE APPROVALS THAT PNM IS SEEKING FOR 3 

THE PROPOSED RESOURCES. 4 

A. The selected portfolio includes 100 MW of solar energy and 309.5 MW of battery 5 

storage capacity which are summarized below: 6 

Quail Ranch Solar PPA - The Quail Ranch Solar PPA is between PNM, as buyer, 7 

and Quail Ranch Solar LLC, as seller, for 100 MWAC of solar energy.  A copy of 8 

the Quail Ranch Solar PPA is attached as PNM Exhibit JWH-2. 9 

Quail Ranch Storage ESA - The Quail Ranch Storage ESA is between PNM, as 10 

buyer, and Quail Ranch Energy Storage LLC, as seller, for 100 MWAC 4-hour 11 

battery storage.  A copy of the Quail Ranch Storage ESA is attached as PNM 12 

Exhibit JWH-3.   13 

Route 66 Storage ESA – The Route 66 Storage ESA is between PNM, as buyer, 14 

and Route 66 Energy Storage LLC, as seller, for 49.5 MWAC  4-hour energy storage. 15 

A copy of the Route 66 Storage ESA is attached as PNM Exhibit JWH-4. 16 

Sky Ranch Energy Storage II ESA - The Sky Ranch Energy Storage II ESA is 17 

between PNM, as buyer, and Sky Ranch Energy Storage II LLC, as seller, for 100 18 

MWAC 4-hour energy storage.  A copy of the Sky Ranch Energy Storage II ESA is 19 

attached as PNM Exhibit JWH-5. 20 

Sandia Storage EPC – The Sandia Storage is an EPC agreement, between PNM 21 

and DEPCOM Power Inc, for a 60 MWac 4-hour energy storage system (“Sandia 22 
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Storage”).  A copy of the Sandia Storage agreement is attached as PNM Exhibit 1 

JWH-6 2 

 3 

Q. ARE THERE TIME SENSITIVITIES ASSOCIATED WITH THE 4 

PROPOSED RESOURCES? 5 

A. Yes. Each of these projects have approval date provisions written into their 6 

associated contracts either to ensure the renewable tax credits can be fully utilized, 7 

or in order to ensure project engineering and equipment purchases can occur to 8 

meet the 2026 installation dates. It is important to have an unappealable Final Order 9 

prior to these dates because the costs of the projects otherwise may increase or 10 

become unavailable. These specified approval dates, or Regulatory End Date, are 11 

outlined below: 12 

• The Quail Ranch Solar Project:   June 3, 2024 13 

• The Quail Ranch Storage Project:     June 3, 2024 14 

• The Route 66 Storage Project:   October 1, 2024  15 

• The Sky Ranch Energy Storage II Project:    October 1, 2024 16 

• The Sandia Storage Project:    June 1, 2024 17 

 18 

Q. IS RULE 551 APPLICABLE TO THE ESAS AS WELL AS THE PPA? 19 

A. Yes. Rule 17.9.551.7(F) NMAC applies to an “agreement for the purchase of 20 

energy or capacity, or both”, and the PPA is an agreement to purchase energy while 21 

the three ESAs are long-term agreements for the purchase of capacity.  22 

 23 
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Q. IS PNM REQUIRED TO OBTAIN COMMISSION APPROVAL FOR THE 1 

PROPOSED PPA AND ESAS? 2 

A. Yes.  Under Rule 551 an electric utility is required to obtain the Commission’s 3 

written approval before becoming irrevocably bound under a long-term PPA, which 4 

is defined as a PPA with a term of five years or more and for which the utility 5 

intends to seek rate recovery from New Mexico retail customers.  (Rule 551.7(E) 6 

and 8(A)).   All of the PPA and ESAs presented in this application are greater than 7 

five years. 8 

 9 

Q. HAS PNM COMPLIED WITH THESE PROVISIONS OF THE PPA RULE 10 

WITH RESPECT TO THE FILING OF THE PPA AND ESAS (RULE 11 

551.8(B))? 12 

A. Yes.  Rule 551 also requires that a utility file an application for approval with the 13 

Commission within thirty days after the execution of a long-term PPA.  (Rule 14 

551.8(B)). All of the agreements were executed between September 27, 2023 and 15 

October 25, 2023 so PNM’s Application is filed timely.  In addition, under Section 16 

6.1 of the PPA and ESAs, they become effective only after satisfaction of 17 

conditions precedent, including NMPRC approval. 18 

 19 

Q. DOES PNM HAVE ANY EXISTING AGREEMENTS WITH ANY OF THE 20 

SELECTED BIDDERS FOR SOLAR ENERGY AND/OR STORAGE? 21 

A. Yes.  PNM has PPAs with Route 66 Solar Energy Center, LLC and Sky Ranch 22 

Solar, LLC and an ESA with Sky Ranch Energy Storage, LLC.  All three of these 23 
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projects were developed by NextEra Energy.  The Sky Ranch Energy Storage II 1 

and Route 66 Storage are projects bid into the RFP by NextEra Energy.  PNM also 2 

has agreements with Atrisco Energy Storage, LLC and Atrisco Solar, LLC, which 3 

are being developed by Clenera.  Quail Ranch Solar and Storage are projects bid 4 

into the RFP by Clenera.   5 

  6 

Q. HOW WILL YOU DESCRIBE THE TERMS OF THE PPA AND ESAS IN 7 

RESPONSE TO SPECIFIC REQUIREMENTS OF RULE 551? 8 

A. The terms of the PPA and ESAs are generally the same, and my testimony will 9 

address the PPA and ESAs jointly in response to the Rule 551 requirements, except 10 

where necessary to address them separately. 11 

 12 

Q. PLEASE DESCRIBE THE TERMS OF THE PPA AND ESAS INCLUDING 13 

ANY OPTIONS TO EXTEND (RULE 551.8(D)(2)(A)). 14 

A. There are no options to extend any of the PPA’s or ESAs’ beyond the term of the 15 

contract.  16 

  17 

Q. WHAT IS THE NAMEPLATE CAPACITY OF THE PPA AND ESA 18 

PROJECTS AND THE AMOUNT OF ENERGY OR CAPACITY PNM 19 

WILL PURCHASE UNDER THE PPA/ESA (RULE 551.8(D)(2)(B))? 20 

A. Quail Ranch Solar PPA - The nameplate capacity of the Quail Ranch Solar Project 21 

is approximately 100 MW and the project is expected to produce approximately 22 

276,000 MWh of energy in the first full year of operation.   Under Section 8.1 of 23 
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the Quail Ranch Solar PPA, PNM is required to purchase net solar energy generated 1 

by the facility and delivered to PNM, plus Deemed Delivered Energy resulting from 2 

Buyer Curtailment, after successful commissioning of the facility with the full 3 

capacity beginning on the Commercial Operation Date. 4 

Quail Ranch Storage ESA - The nameplate capacity of the Quail Ranch Storage 5 

facility is approximately 100 MW, 4-hour storage, 365 equivalent charge/discharge 6 

cycles per year.   Under Section 8.1 of the Quail Ranch Storage ESA, PNM is 7 

required to pay a monthly energy payment, for Metered Output from the solar 8 

facility under the PPA plus ESS Deemed Energy, beginning on the Commercial 9 

Operation Date. 10 

Route 66 Storage ESA - The nameplate capacity of the Route 66 Storage facility 11 

is approximately 49.5 MW, 4-hour storage, 365 equivalent charge/discharge cycles 12 

per year.   Under Section 8.1 of the Route 66 Storage ESA, PNM is required to pay 13 

a monthly energy payment, for Energy Output plus ESS Deemed Energy, beginning 14 

on the Commercial Operation Date.  15 

Sky Ranch Energy Storage II ESA - The nameplate capacity of the Sky Ranch 16 

Energy Storage II facility is approximately 100 MW, 4-hour storage, 365 equivalent 17 

charge/discharge cycles per year.   Under Section 8.1 of the Sky Ranch Energy 18 

Storage II ESA, PNM is required to pay a monthly energy payment, for Solar 19 

Energy Output plus ESS Deemed Energy, beginning on the Commercial Operation 20 

Date. 21 

 22 
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Q. PLEASE DESCRIBE THE INDIVIDUAL PRICING PNM WILL PAY 1 

UNDER THE PPA AND ESAS, INCLUDING WHEN CHARGES BEGIN, 2 

ANY PRICE REOPENERS AND ANY PRICE ESCALATION PROVISIONS 3 

(RULE 551.8(D)(2)(C)). 4 

A. Quail Ranch Solar PPA - The Solar Energy Output Payment Rate over the twenty-5 

year term of the PPA is $29.84/MWhAC, which includes payment for metered 6 

energy, capacity, Deemed Delivered Energy, Ancillary Services, Environmental 7 

Attributes and RECs. This price will remain fixed over the term of the PPA with 8 

no escalations and cannot be reopened once the PPA has been approved by the 9 

Commission and is in effect.  Charges will begin on the Commercial Operation 10 

Date as defined above and PNM will purchase test energy at the Test Energy 11 

Payment Rate, which is 50% of the Solar Energy Output Payment Rate. 12 

 Quail Ranch Storage ESA - The Quail Ranch Storage ESA has a monthly 13 

volumetric payment over the twenty-year term of the ESA equal to the ESS Energy 14 

Payment Rate of $49.20/MWh multiplied by the Metered Output plus the ESS 15 

Deemed Energy, which includes payment for Energy Storage Services and 16 

Capacity, Ancillary Services, and Future Environmental Attributes. This price will 17 

remain fixed over the term of the ESA with no escalations and cannot be reopened 18 

once the ESA has been approved by the Commission and is in effect.  Charges will 19 

begin on the Commercial Operation Date. 20 

 Route 66 Storage ESA - The Route 66 Storage ESA has a monthly volumetric 21 

payment over the contractual term of the ESA equal to the ESS Energy Payment 22 

Rate of $48.95 / MWh multiplied by the Energy Output plus the ESS Deemed 23 
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Energy, which includes payment for Energy Storage Capacity, Ancillary Services, 1 

and Environmental Attributes.  This price will remain fixed over the term of the 2 

ESA with no escalations and cannot be reopened once the ESA has been approved 3 

by the Commission and is in effect.  Charges will begin on the Commercial 4 

Operation Date. 5 

 Sky Ranch Energy Storage II ESA - The Sky Ranch Energy Storage II ESA has a 6 

monthly volumetric payment over the twenty-year term of the ESA equal to the 7 

ESS Energy Payment Rate of $28.04 / MWh multiplied by the Solar Energy Output 8 

plus the ESS Deemed Energy, which includes payment for Energy Storage 9 

Capacity, Ancillary Services, and Environmental Attributes.  This price will remain 10 

fixed over the term of the ESA with no escalations and cannot be reopened once 11 

the ESA has been approved by the Commission and is in effect.  Charges will begin 12 

on the Commercial Operation Date. 13 

 14 

Q. DO THE PPAS OR ESAS OBLIGATE PNM TO PAY ANY FIXED OR 15 

VARIABLE ADMINISTRATIVE COSTS, TRANSACTIONAL, 16 

OPERATION AND MAINTENANCE COSTS, OR ANY COSTS OTHER 17 

THAN FOR DELIVERED ENERGY (RULE 551.8(D)(2)(D))? 18 

A. Neither the PPA nor ESAs require PNM to pay any administrative costs, 19 

transactional, or operation and maintenance costs.  For each of the PPA and ESAs, 20 

PNM will pay for Deemed Delivered Energy which is energy that could have been 21 

delivered if the facility was not curtailed by PNM; however, PNM does not pay for 22 
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Deemed Delivered Energy due to reliability curtailments, transmission curtailments 1 

or Seller curtailment. 2 

   3 

Q. PLEASE DESCRIBE THE PPA AND ESA PROVISIONS RELATING TO 4 

NON-PERFORMANCE (RULE 551.8(D)(2)(E)). 5 

A. The default provisions addressed in Article 12 of the PPA and ESAs, including the 6 

cure period for each type of default and the remedies, are similar between all the 7 

PPA and ESA agreements. Typically, a default becomes an Event of Default if not 8 

cured within the applicable cure period, or immediately, if no cure period is 9 

specified.  Potential Events of Default may include but are not limited to: (1) the 10 

sale, dissolution, or abandonment of the facility; (2) failure to maintain required 11 

security; (3) bankruptcy; (4) failure to maintain the interconnection to the PNM 12 

system; and (5) failure to make any payment when due.  More details are provided 13 

in the PPA in Article 12. Upon the occurrence of an Event of Default, PNM may 14 

collect damages incurred prior to the termination date as a result of the Event of 15 

Default, as well as terminate the PPA or ESA and receive a termination payment. 16 

Such damages would include the cost of replacement energy for the renewable 17 

energy and/or capacity the project failed to deliver under the terms of the 18 

agreement.  Article 12 also defines Events of Default related to non-performance 19 

of the facility. Performance-related Events of Default include: (1) failure to achieve 20 

the Commercial Operation Date on or prior to the Guaranteed Start Date; and (2) 21 

the failure of the facility to maintain, after the Commercial Operation Date, an 22 

Actual Solar Availability percentage or ESS Capacity during the twenty-year term.  23 
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The project is liable for liquidated damages for non-performance.  Article 3.7 1 

provides that, if the Commercial Operation Date has not occurred by the Expected 2 

Commercial Operation Date as such date may be extended pursuant to terms of the 3 

agreement, the project will pay PNM liquidated damages on a dollar per day for 4 

each MW of capacity that is delayed.  The project must pay liquidated damages if 5 

it has not cured all delayed capacity to achieve Commercial Operation by the 6 

Guaranteed Start Date.    7 

     8 

Q. ARE THERE ANY APPROVALS OR PERMITS REQUIRED TO 9 

CONSTRUCT AND OPERATE THE PROJECTS THAT ARE THE 10 

SUBJECT OF THE PPAS (RULE 551.8(D)(5)(C)(I))?   11 

A. The permits required for each project are listed in Exhibit E of the respective PPA 12 

and the ESAs.  13 

  14 

Q. PLEASE DESCRIBE THE FACILITIES THAT ARE THE SUBJECT OF 15 

THE PPA AND ESAS (RULE 551.8(D)(5)(C)(II), (III), AND (IV)). 16 

A. Quail Ranch Solar PPA - The Quail Ranch Solar Project is a new 100 MW solar 17 

photovoltaic facility that will be located in Bernalillo County, New Mexico.  A 18 

project description is included in Exhibit A to the PPA and additional site 19 

descriptions are provided in Exhibit C to the PPA (provided as PNM Exhibit JWH-20 

2). Construction is anticipated to begin upon Commission approval of the PPA and 21 

the Expected Commercial Operation Date for the facility is November 2, 2025.  22 
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Quail Ranch Storage ESA - The Quail Ranch Storage Project is a new 100 MW, 1 

4-hour energy storage facility that will be located in Bernalillo County, New 2 

Mexico.  A project description is included in Exhibit A to the ESA and additional 3 

site descriptions are provided in Exhibit C to the ESA (provided as PNM Exhibit 4 

JWH-3). Construction is anticipated to begin upon Commission approval of the 5 

PPA and the Expected Commercial Operation Date for the facility is November 2, 6 

2025. 7 

 Route 66 StorageESA - The Route 66 Storage Project is a new 49.5 MW, 4-hour 8 

energy storage facility that will be located in Cibola County, New Mexico.  A 9 

project description is included in Exhibit A to the ESA and additional site 10 

descriptions are provided in Exhibit C to the ESA (provided as PNM Exhibit JWH-11 

4). Construction is anticipated to begin upon Commission approval of the ESA and 12 

the Expected Commercial Operation Date for the facility is February 1, 2026. 13 

 Sky Ranch Energy Storage II ESA - The Sky Ranch Energy Storage II Project is 14 

a new 100 MW, 4-hour energy storage facility that will be located in Valencia 15 

County, New Mexico.  A project description is included in Exhibit A to the ESA 16 

and additional site descriptions are provided in Exhibit C to the ESA (provided as 17 

PNM Exhibit JWH-5). Construction is anticipated to begin upon Commission 18 

approval of the ESA and the Expected Commercial Operation Date for the facility 19 

is February 1, 2026  20 

 21 
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Q. DO THE PPA AND ESAS PROVIDE FOR PNM ACQUIRING 1 

OWNERSHIP OF THEIR RESPECTIVE PROJECTS DURING OR AFTER 2 

THE TERM OF THE AGREEMENT (RULE 551.8(D)(5)(C)(V))?   3 

A. PNM does not have any purchase or acquisition option under the PPA or ESAs. 4 

   5 

Q. HOW WILL THE ENERGY FROM EACH PPA/ESA PROJECT BE 6 

TRANSMITTED ON PNM’S SYSTEM (RULE 551.8(D)(3))? 7 

A. Quail Ranch Solar PPA - The Quail Ranch Solar Project will interconnect to 8 

PNM’s Rio Puerco – West Mesa 345 kV line.  This project plans to use an amended 9 

interconnection agreement already executed for the Atrisco Solar 300 MW facility 10 

and the Atrisco Energy Storage 300 MW facility.      11 

Quail Ranch Storage ESA - The Quail Ranch Storage Project will share the Quail 12 

Ranch Solar Project interconnection to PNM’s Rio Puerco – West Mesa 345 kV 13 

line.  This project plans to use an amended interconnection agreement already 14 

executed for the Atrisco Solar 300 MW facility and the Atrisco Energy Storage 300 15 

MW facility.      16 

Route 66 Storage ESA -The Route 66 Storage Project will have the Point of 17 

Delivery at the Route 66 115 kV Swithching Station on PNM’s Bluewater to West-18 

Mesa 115kV Line. 19 

Sky Ranch Energy Storage II ESA - The Sky Ranch Energy Storage II Project will 20 

have the Point of Delivery at the Sun Ranch 115kV Switching Station. 21 

 22 
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Q. PLEASE DESCRIBE THE PROVISIONS IN THE PPA AND ESAS THAT 1 

PROVIDE OPERATIONAL OR OTHER BENEFITS (RULE 551.8(D)(11)). 2 

A. Quail Ranch Solar PPA - The Quail Ranch PPA includes a specific ramp rate of 3 

not greater than 20 MW per minute and curtailment rights for the solar facility for 4 

reasons that include transmission and system management.  In addition to the 5 

system benefits provided under the PPA, Article 19 requires Quail Ranch Solar to 6 

post security, which increases the monetary incentive to meet its capacity and 7 

schedule requirements.  Quail Ranch Solar is required to post development security 8 

equal to $80,000 per MW multiplied by the guaranteed capacity (100 MW) or $8 9 

million. Additionally, no later than the Commercial Operation Date, Quail Ranch 10 

Solar will be required to post and maintain security equal to $100,000 per MW 11 

multiplied by the guaranteed capacity or $10 million. 12 

Quail Ranch Storage ESA - The Quail Ranch Storage ESA includes ancillary 13 

services including, frequency response black start, load following, contingency 14 

reserve, spinning reserve, and 100 MW charge/discharge capability.  In addition to 15 

the system benefits provided under the ESA, Article 19 requires Quail Ranch 16 

Storage to post security, which increases the monetary incentive to meet its capacity 17 

and schedule requirements.  Quail Ranch Storage is required to post development 18 

security equal to $80,000 per MW multiplied by the guaranteed capacity (100 MW) 19 

or $8 million.  Additionally, no later than the Commercial Operation Date, Quail 20 

Ranch Storage will be required to post and maintain security equal to $100,000 per 21 

MW multiplied by the guaranteed capacity or $10 million. 22 
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Route 66 Storage ESA - The Route 66 Storage ESA includes ancillary services 1 

including, frequency response black start load following, contingency reserve, 2 

spinning reserve, and 50 MW charge/discharge capability.  In addition to the system 3 

benefits provided under the ESA, Article 19 requires Route 66 Storage to post 4 

security, which increases the monetary incentive to meet its capacity and schedule 5 

requirements.  Route 66 Storage is required to post and maintain development 6 

security equal to $125,000 per MW multiplied by the guaranteed capacity 7 

(49.5MW) or $6,187,500 million. Additionally, no later than the Commercial 8 

Operation Date, Route 66 Storage will be required to post and maintain security 9 

equal to $90,000 per MW multiplied by the guaranteed capacity or $4,455,000 10 

million. 11 

Sky Ranch Energy Storage II ESA - The Sky Ranch Energy Storage II ESA 12 

includes ancillary services including, frequency response black start load 13 

following, contingency reserve, spinning reserve, and 50 MW charge/discharge 14 

capability.  In addition to the system benefits provided under the ESA, Article 19 15 

requires Sky Ranch Energy Storage II to post security, which increases the 16 

monetary incentive to meet its capacity and schedule requirements.  Sky Ranch 17 

Energy Storage II is required to post and maintain development security equal to 18 

$125,000 per MW multiplied by the guaranteed capacity (100 MW) or $12.5 19 

million. Additionally, no later than the Commercial Operation Date, Sky Ranch 20 

Energy Storage II will be required to post and maintain security equal to $90,000 21 

per MW multiplied by the guaranteed capacity or $9 million. 22 

 23 
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Q. COULD PNM-OWNED RESOURCES HAVE BEEN CONSTRUCTED AS 1 

ALTERNATIVES THAT WOULD HAVE PROVIDED GREATER 2 

BENEFIT TO RATEPAYERS (RULE 551.8(D)(9))? 3 

A. PNM is seeking approval for a PPA, three ESA, as well as a PNM-owned battery 4 

storage.  This diverse portfolio provides a benefit to ratepayers economically as 5 

well as improving system reliability through a PNM-owned battery.  Regarding the 6 

PPA and ESA bids received, the Quail Ranch Solar PPA, the Quail Ranch Storage 7 

ESA, the Sky Ranch Energy Storage II ESA and the Route 66 Storage ESA were 8 

the most competitive.    PNM Witness Phillips more fully supports the analysis for 9 

choices of resources including net public benefits.   10 

 11 

Q. HAS PNM COMPLIED WITH THE PROVISIONS OF THE PPA RULE? 12 

A. Yes, as detailed above. 13 

 14 

Q. DO YOU HAVE ANY FURTHER COMMENTS ABOUT THE PPA AND 15 

THREE ESAS? 16 

A. In general, the terms and conditions in the PPA and ESAs are typical in that they 17 

are market-based and similar terms and conditions are generally found in any long-18 

term PPA/ESA entered into by PNM. These ESAs differ from previous PNM 19 

agreements primarily in the use of volumetric pricing, the need for which has been 20 

explained previously in the testimony of PNM witnesses Monroy and Phillips. The 21 

terms of the PPA should be deemed reasonable, and approval should be granted.  22 

The ESAs share essentially the same commercially reasonable terms as the PPA, 23 
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including the provisions for volumetric pricing.  As with the PPA, the terms of the 1 

ESAs should be deemed reasonable, and approval should be granted. 2 

V. REQUESTED CCN APPROVALS 3 

 
Q. WHAT CCN APPROVALS IS PNM REQUESTING IN THIS CASE? 4 

A. PNM is seeking a CCN for the Sandia Storage Project, described in more detail 5 

below. 6 

 7 
 
Q. WHO IS THE EPC CONTRACTOR ON THE SANDIA STORAGE 8 

PROJECT? 9 

A. DEPCOM Power Inc is the EPC contractor on this battery project.  The EPC 10 

agreement for the Sandia EPC agreement is attached as PNM Exhibit JWH-6. 11 

 12 

Q.  PLEASE DESCRIBE THE SANDIA STORAGE PROJECT. 13 

A. The Sandia Storage Project is a 60 MW, 4-hour battery storage facility that will be 14 

located near the Sandia Substation in southeast Albuquerque, New Mexico. 15 

Construction is anticipated to begin upon Commission approval and the Substantial 16 

Completion Guaranteed Date for the project is April 1, 2026 and Substantial 17 

Completion Deadline Date 30 days later. 18 

 19 

Q. WHAT IS THE ESTIMATED COST OF THE SANDIA STORAGE 20 

PROJECT? 21 
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A. PNM Table JWH-2 provides a summary itemization for the RFP estimated cost of 1 

the Sandia Storage Project.  2 

PNM Table JWH-2 3 

Sandia Storage Cost 
EPC Price  $              113,170,096  
Transmission & Interconnection  $                  5,181,259  
Owner's Cost  $                13,016,864  
Total  $              131,368,219 

 4 

Q. IS PNM SEEKING RATEMAKING TREATMENT FOR THE SANDIA 5 

STORAGE PROJECT? 6 

A. Not at this time. As described in more detail in the testimony of PNM Witness 7 

Henry Monroy, PNM will seek approval to place the costs of the Sandia Storage 8 

Project in rates during its first general rate case following commercial operation of 9 

the facility. 10 

 11 

Q. IS THE COST OF THE SANDIA STORAGE PROJECT REASONABLE? 12 

A. Yes. The estimated cost for this project is reasonable.  As noted previously, this 13 

project was selected as a result of a competitive procurement process with proper 14 

vetting by experts to ensure the reasonableness of the cost. 15 

  16 

Q. WHAT SITING AND PERMITTING ACTIVITIES NEED TO TAKE 17 

PLACE IN CONNECTION WITH THE SANDIA STORAGE PROJECT? 18 

A. The specific permits needed for the Sandia Storage Project are noted in Exhibit C-19 

1 and C-2 for the EPC contract of PNM Exhibit JWH-6.  The Sandia Storage Project 20 
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is located at an existing PNM site near PNM’s Sandia Substation.  To the extent 1 

applicable, PNM will work closely with the local municipal authority with respect 2 

to the building permit processes during the design, construction, and operational 3 

phases of the project. 4 

  5 

Q. WILL THE SANDIA STORAGE PROJECT BE CONSTRUCTED AND 6 

OPERATED TO COMPLY WITH APPLICABLE ENVIRONMENTAL 7 

PROTECTION REQUIREMENTS? 8 

A. Yes.  The contractor is responsible for site construction permits during the 9 

construction phase of the project.  10 

 11 

Q.     PLEASE DESCRIBE HOW THE SANDIA STORAGE PROJECT WILL 12 

REDUCE COST TO RATE PAYERS BY AVOIDING OR DEFERRING 13 

NEED FOR INVESTMENT IN NEW GENERATION AND FOR 14 

UPGRADES TO SYSTEMS FOR THE TRANSMISSION AND 15 

DISTRIBUTION OF ENERGY.  16 

A. The Sandia Storage Project is intended to be utilized primarily to provide capacity 17 

to PNM customers during peak demand periods thus reducing the need to build 18 

additional generation capacity or add transmission resources. With utility 19 

ownership, the storage project can be charged during off peak periods, during 20 

periods of high renewable penetration, and provides the ability to manage utility 21 

curtailment. The Sandia Project will assist in reducing the use of fossil fuels for 22 

meeting peak load periods thus helping New Mexico transition to zero-carbon by 23 
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2040.  In addition to providing energy to cover peak demand, the Sandia Storage 1 

Project also provides spinning reserve, contingency reserve, and other ancillary 2 

services. Finally, as discussed by PNM witness Duane, the location of the Sandia 3 

Project will provide certain transmission benefits to the system as well.  4 

 5 

Q.  PLEASE DESCRIBE HOW THE SANDIA STORAGE PROJECT WILL 6 

SUPPORT DIVERSIFICATION OF ENERGY RESOURCES AND 7 

ENHANCE GRID SECURITY. 8 

A. The Sandia Storage Project is specifically designed as a 4-hour system to meet load 9 

ramps, short duration high peak periods, and respond to EIM market demands. This 10 

diversification offsets need for additional flexible gas and also complements 11 

renewable penetration by providing a tool to manage curtailments, thus helping to 12 

integrate renewable energy into the grid. 13 

 14 

Q. PLEASE DESCRIBE HOW THE SANDIA STORAGE PROJECT WILL 15 

PROVIDE THE UTILITY DISCRETION TO OPERATE, MAINTAIN AND 16 

CONTROL ENERGY STORAGE TO ENSURE RELIABLE AND 17 

EFFICIENT SERVICE TO CUSTOMERS. 18 

A. The utility-owned Sandia Storage Project will allow the utility to charge and 19 

discharge on a 24/7 basis. This provides the utility the ability to, by managing grid 20 

stability, use the resource for balancing area regulation, improve customer 21 

reliability, and effectively manage renewable penetration.  22 

 23 



DIRECT TESTIMONY  
OF JEREMY W. HESLOP 

NMPRC CASE NO. 23-_____-UT 
 

24 

Q. IS THE SANDIA STORAGE PROJECT IN THE PUBLIC INTEREST AND 1 

DOES IT RESULT IN A NET PUBLIC BENEFIT? 2 

A. Yes, for the reasons stated above.   3 

 
VI. CONCLUSION 4 

 
Q. DOES THIS CONCLUDE YOUR TESTIMONY? 5 

A. Yes.   6 
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POWER PURCHASE AGREEMENT—QUAIL RANCH SOLAR FACILITY 
 

This Power Purchase Agreement—Quail Ranch Solar Facility, as may be amended from 
time to time, is entered into on October 24, 2023 (“Execution Date”), by and between Public 
Service Company of New Mexico, a New Mexico corporation (“PNM” or “Buyer”), whose 
principal place of business is 414 Silver Avenue SW, Albuquerque, NM 87102, and Quail Ranch 
Solar LLC, a Delaware limited liability company (“Seller”), whose principal place of business is 
800 W Main St #900, Boise, ID 83702. Buyer and Seller may be referred to in this PPA 
individually as a “Party” and collectively as the “Parties.” 

WHEREAS, Buyer is a public utility that owns and operates electric generation, 
transmission, and distribution facilities and is subject to the laws of the State of New Mexico and 
the rules and regulations of the New Mexico Public Regulation Commission; and 

WHEREAS, Seller desires to develop, design, construct, own and operate a solar powered 
electricity generating facility having a designed net power output capability of 100 MW, as further 
defined herein and in Exhibit A; and 

WHEREAS, Seller desires to generate, sell and deliver to Buyer the Energy generated by 
the Project and any and all associated or correlative Renewable Energy Certificates and other 
Environmental Attributes, and Buyer agrees to buy the same from Seller, in accordance with the 
terms and conditions set forth in this PPA, 

WHEREAS, Buyer and Seller intend to enter into a certain Energy Storage Agreement, 
pursuant to which some of the Energy shall be exclusively used in Seller’s Energy Storage 
System, and for which Buyer shall purchase the Energy Storage Product, 

NOW, THEREFORE, in consideration of the mutual covenants herein contained, the 
sufficiency and adequacy of which are hereby acknowledged, the Parties agree to the following: 

ARTICLE 1 
Definitions and Rules of Interpretation 

1.1 Definitions.  The following terms shall have the meanings set forth herein. 

“Abandonment” means (a) a cessation of work and operations at or in respect of the 
Project for more than ninety (90) Days by Seller or Seller’s contractors but only if such cessation 
is not in accordance with Prudent Utility Practices or caused by a Force Majeure Event or not in 
accordance with Seller’s Project Schedule, or (b) the relinquishment of possession and control of 
the Project (or any material portion thereof) by Seller, other than a transfer permitted under this 
PPA. 

 “AC” means alternating electric current. 

“Accounting Standards” has the meaning set forth in Section 22.18. 

DocuSign Envelope ID: 2C90CFCD-B1E3-4A58-9869-F220D164AD0B



 

2  

 “Additional Consents” means the approvals, consents, authorizations or other 
requirements not listed in the definition of Governmental Approvals in this PPA that are required 
from any Governmental Authority with respect to the Project. 

“Affiliate” of any named Person or entity means any other person or entity that controls, 
is under the control of, or is under common control with, the named entity. The term “control” 
(including the terms “controls,” “under the control of” and “under common control with”) means 
the possession, directly or indirectly, of the power to direct or cause the direction of the 
management and policies of a Person or entity, whether through ownership of fifty percent (50%) 
or more of the outstanding capital stock or other equity interests of any class of voting securities, 
by contract, or otherwise. 

“After Tax Basis” means, with respect to any payment received or deemed to have been 
received by a Party, the amount of such payment (“Base Payment”) supplemented by a further 
payment (“Additional Payment”) to such Party so that the sum of the Base Payment plus the 
Additional Payment shall, after deduction of the amount of all Taxes (including any federal, state 
or local income taxes) required to be paid by such Party in respect of the receipt or accrual of the 
Base Payment and the Additional Payment (taking into account any current or previous credits or 
deductions arising from the underlying event giving rise to the Base Payment and the Additional 
Payment), be equal to the amount required to be received. Such calculations shall be made on the 
assumption that the recipient is subject to federal income taxation at the highest statutory rate 
applicable to corporations for the relevant period or periods, and state and local taxes at the highest 
rates applicable to corporations with respect to such Base Payment and Additional Payment, and 
shall take into account the deductibility (for federal income tax purposes) of state and local income 
taxes. 

“AGC” stands for “Automatic Generation Control” and means energy management 
system equipment that accepts communications from the System Control Center and 
automatically adjusts the generation quantity of the Project, including communication circuits to 
communicate Project operating information to Buyer’s representatives on a real-time basis for the 
purpose of telemetering, supervisory control/data acquisition and voice communications.  

“Aggregate Solar Capacity Guarantee Damages Cap” has the meaning set forth in 
Section 10.9(E). 

“Ancillary Services” means operating reserves, regulation, reactive supply, voltage 
control, frequency response, other products associated with electric generation and Energy, each 
to the extent that the Project is capable of providing such services.  

“Annual Performance Test” has the meaning set forth in Section 10.8(B). 

“Annual Performance Test Guarantee” has the meaning set forth in Section 10.9(A).  

“Annual Performance Test Guarantee Damages” has the meaning set forth in Section 
10.9(C). 

“Annual Performance Test PVSYST Model” has the meaning set forth in 
Section 10.8(D)(8). 
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“Annual Solar Capacity Guarantee Damages Cap” has the meaning set forth in Section 
10.9(E). 

“Applicable Law” means all applicable laws, statutes, treaties, codes, ordinances, 
regulations, certificates, orders, executive orders, licenses and permits of any Governmental 
Authority, now in effect or hereafter enacted, amendments to any of the foregoing, interpretations 
of any of the foregoing by a Governmental Authority having jurisdiction over this PPA and 
matters related thereto, the Parties or the Project, and all applicable judicial, administrative, 
arbitration and regulatory decrees, judgments, injunctions, writs, orders, awards or like actions 
(including those relating to human health, safety, the natural environment or otherwise). 

“Back-Up Metering” has the meaning set forth in Section 5.3(A). 

“Balancing Area” has the meaning given by NERC in its Glossary of Terms Used in 
NERC Reliability Standards, as may be amended from time to time. 

“Balancing Area Authority” or “BAA” has the meaning given by NERC in its Glossary 
of Terms Used in NERC Reliability Standards, as may be amended from time to time.   

“Bankruptcy Code” means the United States Bankruptcy Code, 11 U.S.C. § 101 et seq., 
as amended from time to time.  

“Business Day” means any calendar Day that is not a Saturday, a Sunday, or a state and/or 
federal recognized holiday where banks in Albuquerque, New Mexico, are permitted or 
authorized to close. 

“Buyer” has the meaning set forth in the Preamble. 

“Buyer Costs” means brokerage fees, commissions and other similar third party 
transaction costs and expenses reasonably incurred and documented by Buyer either in terminating 
any arrangement pursuant to which it has hedged its obligations under this PPA or entering into 
new arrangements which replace this PPA; and all reasonable attorneys’ fees and expenses 
incurred by Buyer in connection with the termination of this PPA, to the extent such costs are not 
already accounted for under Replacement Energy Costs. 

“Buyer Curtailment” has the meaning set forth in Section 4.1(B).  

“Buyer-Requested Performance Tests” has the meaning set forth in Section 10.10. 

“Buyer Termination Payment” means the sum of (a) the aggregate of all amounts then 
owed from Seller to Buyer less any amounts owed from Buyer to Seller, plus (b) the positive 
difference, if any, between (i) the net present value of the Replacement Energy Costs and (ii) the 
Contract Value, plus (c) Buyer Costs all using a discount factor equal to the latest weighted average 
cost of capital as reported in the then-most recent NMPRC Rule 510 Annual Reporting filing.  Any 
such calculations will be based on reasonable assumptions as to future Project operations, 
differences between a replacement contract and this PPA, and similar considerations. The Buyer 
Termination Payment does not include consequential incidental, punitive, exemplary or indirect 
or business interruption damages.     
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“Capacity Shortfall Damages” has the meaning set forth in Section 3.8. 

“Change of Control” means any circumstance in which Ultimate Parent ceases to own, 
directly or indirectly through one or more intermediate entities, at least fifty percent (50%) of the 
outstanding equity or voting interests in Seller. 

“Commercial Operation” means that (a) Solar Units with an aggregate capacity of at 
least  ninety percent (90%) of the Guaranteed Solar Capacity have been constructed, 
commissioned, tested and proven capable of delivering Energy on a sustained basis without 
experiencing any abnormal or unsafe operating conditions on any interconnected system, (b) all 
Seller required permits, required consents, and Governmental Approvals are in full force and 
effect; (c) Seller has obtained all necessary rights under the Interconnection Agreement for 
interconnection and delivery of Energy to the Point of Delivery and is not in breach of the 
Interconnection Agreement, (d) Seller has satisfactorily completed the Commissioning Tests 
identified in Exhibit F in accordance with mutually agreed test procedures; (e) Seller has 
satisfactorily completed the Pre-Commercial Operation Date Testing and Modifications 
requirements set forth in the Interconnection Agreement;  (e) Seller has obtained required 
insurance coverage as set forth in this PPA; and (f) Seller has provided to Buyer an officer’s 
certificate that the Project has been completed in all material respects.     

“Commercial Operation Date” means the date on which all of the following have 
occurred: (a) Buyer accepts from Seller a written notification to Buyer that the Commercial 
Operation has commenced and Buyer validates that all requirements for Commercial Operation 
have been satisfied in accordance with Section 3.10, (b) Seller provides to Buyer a certification 
from a Licensed Professional Engineer, substantially in the form attached hereto as Exhibit K, with 
all fees and costs associated with the Licensed Professional Engineer having been borne by Seller, 
and (c) Seller shall have delivered the Delivery Term Security to Buyer in accordance with the 
relevant provisions of Article 19.    

“Commercial Operation Year” means a period of twelve (12) consecutive Months; 
provided that the first Commercial Operation Year shall commence on the Commercial Operation 
Date and end on the last Day of the Month that is twelve (12) full Months after the Commercial 
Operation Date, and each subsequent Commercial Operation Year shall be the twelve (12) Month 
period commencing at the end of the prior Commercial Operation Year. 

“Confidential Information” has the meaning set forth in Section 22.14(C). 

 “Contract Value” means the sum of the present values of the Solar Energy Output, for 
each Commercial Operation Year (or portion thereof) in the then remaining term, determined 
without reference to the early termination, of (a) the quantity of Energy expected to be produced 
during such Commercial Operation Year (or portion thereof) times (b) the Solar Energy Output 
Payment Rate for such Commercial Operation Year. All elements of the foregoing calculations 
shall be determined in a commercially reasonable manner. The present values of the monthly 
payments from their payment dates in the foregoing calculations shall be determined using a 
discount factor equal to the latest weighted average cost of capital as reported in the then-most 
recent NMPRC Rule 510 Annual Reporting filing. 
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“Data Breach” has the meaning set forth in Section 22.14(F). 

“Day” means a calendar day and includes Saturdays, Sundays and holidays; if a payment 
falls due on a Day that is not a Business Day, the payment will be due on the next Business Day 
thereafter. 

“DC” means direct current. 

“Deemed Delivered Energy” has the meaning set forth in Section 4.1(B). 

“Default Rate” has the meaning set forth in Section 9.4. 

“Defaulting Party” means the Party with respect to which an Event of Default under 
Article 12 has occurred. 

“Deficiency Period” has the meaning set forth in Section 10.10(B). 

“Delay Damages” has the meaning set forth in Section 3.7. 

“Delayed Capacity” has the meaning set forth in Section 3.7. 

“Delivery Term” has the meaning set forth in Section 7.1. 

“Delivery Term Security” has the meaning set forth in Section 19.1. 

“Development Security” has the meaning set forth in Section 19.1 . 

“Disclosing Party” has the meaning set forth in Section 22.14(A). 

“Dispute Notice” has the meaning set forth in Section 13.8. 

“Disputing Party” has the meaning set forth in Section 9.5(A). 

“Dollars” means the lawful currency of the United States of America. 

“Downgrade Event” shall mean that the long-term credit rating of a Person’s long-term 
senior unsecured debt is not “Baa3” or higher by Moody’s or “BBB-” or higher by S&P.  

“Early Termination Date” has the meaning set forth in Section 12.4.  

“Electric Interconnection Point” means the physical point at which electrical 
interconnection is made between the Project and the Transmission Provider’s Transmission 
System. 

“Electric Metering Device(s)” means all metering and data processing equipment used 
to measure, record, or transmit data relating to the Solar Energy Output generated by the Project. 
Electric Metering Devices include the Primary Metering Devices and Back-Up Metering 
including the metering current transformers and the metering voltage transformers.  
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“Emergency Condition” means (a) a condition or situation that presents an imminent 
physical threat of danger to life, health or property, and/or could reasonably be expected in the 
opinion of the Transmission Provider to cause a significant disruption to the Transmission 
Provider’s Transmission System or otherwise be required in accordance with the requirements of 
the Reliability Coordinator and/or NERC/WECC, or (b) any system condition not consistent with 
Prudent Utility Practices.  

“Energy” means three-phase, 60-cycle alternating current electric energy, expressed in 
units of kWh or MWh, generated by the Project and delivered to Buyer at a nominal voltage at 
the Point of Delivery, as measured by Electric Metering Devices. 

“Energy Shortfall” has the meaning set forth in Section 10.9(B). 

“Energy Storage Agreement” or “ESA” means that certain Energy Storage Agreement 
by and between ESS Seller and Buyer dated as of the Execution Date hereof, including the 
exhibits and schedules attached thereto, as the same may be amended from time to time in 
accordance with the provisions thereof. 

“Energy Storage Product” has the meaning ascribed to the term “Product” in the 
Energy Storage Agreement. 

“Energy Storage System” or “ESS” has the meaning ascribed to it in the Energy Storage 
Agreement.  For the avoidance of doubt, the Energy Storage System is being developed 
concurrently and jointly with the Project and may share certain equipment, buildings, and 
facilities, including transformers, Interconnection Facilities, improvements, and other tangible 
assets, contract rights, easements, rights of way, surface use agreements and other interests or 
rights in real estate, with the Project.   

“Environmental Attributes” means all attributes, aspects, characteristics, claims, credits, 
benefits, reductions, offsets or allowances of an environmental nature that are created or otherwise 
arise from the Project’s generation of electricity from renewable energy resources in contrast with 
the generation of electricity using nuclear or fossil fuels or other traditional resources. Forms of 
such attributes include any and all environmental air quality credits, green credits, including 
carbon credits, emissions reduction credits, certificates, tags, offsets, allowances, or similar 
products or rights, howsoever entitled, (i) resulting from the avoidance of the emission of any gas, 
chemical, or other substance, including mercury, nitrogen oxide, sulfur dioxide, carbon dioxide, 
carbon monoxide, particulate matter or similar pollutants or contaminants of air, water or soil, 
gas, chemical, or other substance, and (ii) attributable to the generation, purchase, sale or use of 
Energy. Environmental Attributes include those currently existing or arising during the Term 
under local, state, regional, federal, or international legislation or regulation relevant to the 
avoidance of any emission described above under any governmental, regulatory or voluntary 
program, including the United Nations Framework Convention on Climate Change and related 
Kyoto Protocol or other programs, laws or regulations. Environmental Attributes include the 
reporting rights related to any such attributes, aspects, characteristics, claims, credits, benefits, 
reductions, offsets or allowances, including the right of a Person to report the ownership thereof 
in compliance with federal or state law, if applicable, or otherwise to a federal or state agency or 
any other Person. Environmental Attributes specifically exclude (i) Tax Benefits, (ii) depreciation 
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deductions and depreciation benefits, and other tax benefits arising from ownership or operation 
of the Project; and (iii) any Energy, reliability or other power attributes from the Project. 

“Environmental Contamination” means the introduction or presence of Hazardous 
Materials at such levels, quantities or location, or of such form or character, as to constitute a 
violation of federal, state or local laws or regulations, and present a material risk under federal, 
state or local laws and regulations that a Site will not be available or usable, whether in whole or 
in part, for the purposes contemplated by this PPA. 

“ESS Seller” means Quail Ranch Energy Storage LLC. 

 “Event of Default” means a Seller Event of Default as set forth in Section 12.1 or a Buyer 
Event of Default as set forth in Section 12.2. 

“Execution Date” has the meaning set forth in the Preamble. 

“Expected Commercial Operation Date” has the meaning set forth in Section 3.1. 

“Federal Power Act” means the Federal Power Act, as amended, 16 U.S.C. § 791a et seq. 

“FERC” means the Federal Energy Regulatory Commission or any successor agency. 

“First Year Performance Test” has the meaning set forth in Section 10.8(A). 

“Force Majeure Event” has the meaning set forth in Section 14.1(A). 

“GAAP” has the meaning set forth in Section 22.18. 

“Governmental Approval” means any authorization, consent, permission, approval 
(including an NMPRC Approval), license, ruling, permit, exemption, variance, order, judgment, 
instruction, condition, direction, directive, decree, declaration of or regulation by any 
Governmental Authority relating to the construction, development, ownership, occupation, startup, 
testing, operation or maintenance of the Project or to the execution, delivery or performance of 
this PPA or the procurement pursuant to this PPA of renewable energy and Renewable Energy 
Certificates and shall also mean, where and as applicable and the context so dictates, any and all 
authorization, consent, permission, approval, license, ruling, permit, exemption, variance, order, 
judgment, instruction, condition, direction, directive, decree, declaration of or regulation with 
regard to any Non-Governmental Compliance Obligations. 

“Governmental Authority” means any federal, tribal, state, local or municipal 
governmental body; any governmental, quasi-governmental, regulatory or administrative agency, 
commission, body or other authority exercising or entitled to exercise any administrative, 
executive, judicial, legislative, policy, regulatory or taxing authority or power; or any court or 
governmental tribunal. 

“Governmental Charges” means any Taxes, charges or costs that are assessed or levied 
by any Governmental Authority or other Person, including local, state or federal regulatory or 
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taxing authorities that would affect the sale and purchase of Solar Energy Output contemplated by 
this PPA, either directly or indirectly. 

“Gross Receipts Taxes” means any New Mexico state and local sales taxes, gross 
receipts taxes and similar taxes and charges.  

“Guaranteed Solar Capacity” has the meaning set forth in Section 3.1. 
 
“Guaranteed Start Date” has the meaning set forth in Section 3.1. 

“Hazardous Materials” means any substance, material, gas, or particulate matter that is 
regulated by any local Governmental Authority, any applicable state, or the United States of 
America as an environmental pollutant or dangerous to public health, public welfare, or the natural 
environment including, without limitation, protection of non-human forms of life, land, water, 
groundwater, and air, including any material or substance that is (i) defined as “toxic,” “polluting,” 
“hazardous waste,” “hazardous material,” “hazardous substance,” “extremely hazardous waste,” 
“solid waste” or “restricted hazardous waste” under any provision of local, state, or federal law; 
(ii) petroleum, including any fraction, derivative or additive; (iii) asbestos; (iv) polychlorinated 
biphenyls; (v) radioactive material; (vi) designated as a “hazardous substance” pursuant to the 
Clean Water Act, 33 U.S.C. § 1251 et seq.; (vii) defined as a “hazardous waste” pursuant to the 
Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seq.; (viii) defined as a “hazardous 
substance” pursuant to the Comprehensive Environmental Response, Compensation, and Liability 
Act, 42 U.S.C. § 9601 et seq.; (ix) defined as a “chemical substance” under the Toxic Substances 
Control Act, 15 U.S.C. § 2601 et seq.; or (x) defined as a “pesticide” under the Federal Insecticide, 
Fungicide, and Rodenticide Act, 7 U.S.C. § 136 et seq. 

“House Energy” has the meaning set forth in Section 1.4. 

“Installed Solar Capacity” means, as of a given point in time, the aggregate nameplate 
capacity of all Solar Units installed, commissioned and operating at the Project. 

“Interconnection Agreement” means that certain Amended and Restated Large Generator 
Interconnection Agreement dated as of October 19, 2023 by and among Atrisco Solar LLC, Atrisco 
Energy Storage LLC, Quail Ranch Solar LLC, Quail Ranch Energy Storage LLC, and the 
Transmission Provider, as such agreement may be amended from time to time. 

“Interconnection Facilities” means the Transmission Provider’s Interconnection 
Facilities and Seller’s Interconnection Facilities. 

“Issuer Minimum Requirements” has the meaning set forth in Section 19.2. 

“ITC(s)” means the investment tax credits established pursuant to Section 48 of the 
Internal Revenue Code, as such law may be amended or superseded. 

“kW” means one or more kilowatts AC of electricity, as the context requires. 

“kWh” means kilowatt hour AC. 
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“Lender(s)” means any and all Persons, including Affiliates of Seller, (a) lending money 
or extending credit (including any financing lease, monetization of tax benefits, back-leverage or 
paygo financing, Tax Equity Financing or credit derivative arrangement) to Seller or to an Affiliate 
of Seller:  (i) for the development, construction, interim or permanent financing or refinancing of 
the Project; (ii) for working capital or other ordinary business requirements of the Project 
(including the maintenance, repair, replacement or improvement of the Project); (iii) for any 
development financing, bridge financing, credit support, credit enhancement or interest rate 
protection in connection with the Project; (iv) for any capital improvement or replacement related 
to the Project; or (v) for the purchase of the Project and the related rights from Seller; (b) 
participating as a Tax Equity Investor in the Project; or (c) acting as any lessor under a lease finance 
arrangement relating to the Project. 

“Letter of Credit” means an irrevocable, unconditional, transferable standby letter of 
credit for the benefit of the receiving Party, issued by an entity meeting the Issuer Minimum 
Requirements. 

“Licensed Professional Engineer” means an independent, professional engineer 
reasonably acceptable to Buyer, licensed in the State of New Mexico, and otherwise qualified to 
perform the work required hereunder.  

“Local Provider” has the meaning set forth in Section 1.4. 

“Losses” has the meaning set forth in Section 20.1(A). 

“Metered Output” means the Energy produced by the Project and delivered to the Point 
of Delivery, as measured by the Electric Metering Devices, net of any estimated AC losses, based 
on methodology agreed to by the Parties, between the Electric Metering Devices and the Point of 
Delivery that are not already reflected in the metered data.   

“Model Rated Power” has the meaning set forth in Section 10.8(D)(4). 

“Month” means a calendar month. 

“Monthly Billing Period” means the period during any particular Month in which Solar 
Energy Output has been generated by Seller for Buyer and delivered to the Point of Delivery for 
sale to Buyer, whether or not occurring prior to or subsequent to the Commercial Operation Date. 

“Monthly Operational Report” has the meaning set forth in Section 10.12. 

“Moody’s” means Moody’s Investor Services, Inc. and any successor thereto. 

 “Mountain Standard Time” or “MST” means the time that is seven (7) hours behind 
Coordinated Universal Time (UTC). 

“MW” means megawatt or one thousand (1,000) kW AC. 

“MWh” means megawatt hours AC. 
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“NERC” means the North American Electric Reliability Corporation or any successor 
organization. 

“NMPRC” means the New Mexico Public Regulation Commission or any successor 
agency. 

“NMPRC Approval” has the meaning set forth in Section 17.3(B). 

“Non-Defaulting Party” means the Party other than the Defaulting Party with respect to 
an Event of Default that has occurred under Article 12. 

“Non-Governmental Compliance Obligations” means all necessary filings, 
applications, accreditations, registrations and/or other requirements including deposits, fees, 
accounts, and/or other obligations with WREGIS, WECC, and all other applicable agencies, self-
regulatory organizations and industry committees to which the Party is required to have 
membership and/or submit to jurisdiction in the performance of this PPA. 

“O&M Records” has the meaning set forth in Section 13.4(A). 

“OATT” means Open Access Transmission Tariff. 

“Operating Instruction” has the meaning given by NERC in its Glossary of Terms Used 
in NERC Reliability Standards, as may be amended from time to time. 

“Operating Parameters” has the meaning set forth in Section 10.4(A). 

“Operating Procedures” means those procedures developed pursuant to Section 10.5. 

“Operating Records” means the final version of all operating logs, blueprints for 
construction, operating manuals, warranties on equipment, and other documents related to the 
manufacture and installation of the generating equipment and generator step-up transformer, 
material engineering drawings, and environmental permits, plans, and studies, whether in printed 
or electronic format, that Seller uses or maintains for the operation of the Project. 

“Outage Notice” has the meaning set forth in Section 7.5(A). 

“Party” or “Parties” has the meaning set forth in the Preamble and includes any permitted 
assignee of a Party. 

“Performance Test Guarantee Ratio” has the meaning set forth in Section 10.9(A). 

“Performance Test Report” has the meaning set forth in Section 10.8(G). 

“Performance Tests” has the meaning set forth in Section 10.8. 

“Person” means any natural person, corporation, limited liability company, general 
partnership, limited partnership, proprietorship, other business organization, trust, union, 
association or Governmental Authority. 
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“PNM” has the meaning set forth in the Preamble. 

“Point of Delivery” means the electric system point at which Seller makes available to 
Buyer and delivers to Buyer the Solar Energy Output being provided by Seller to Buyer under 
this PPA as specified in Section 3.1 and Exhibit B to this PPA. For the avoidance of doubt, Energy 
delivered directly to the Energy Storage System shall be deemed to have been delivered at the 
Point of Delivery. 

“PPA” or “Power Purchase Agreement” means this Power Purchase Agreement between 
Seller and Buyer, including the Exhibits and Schedules attached hereto, as the same may be 
amended from time to time in accordance with the provisions hereof. 

“PPA Idle Losses” means system uses that are integral to the operation of the Project, 
including transformers, inverters, and energy management systems during hours in which the 
solar generation is unable to serve these losses. 

“Primary Metering Device(s)” means the metering and data processing equipment used 
as the primary basis to measure, record, or transmit data relating to the Solar Energy Output 
associated with the Project. Primary Metering Devices include the metering current transformers 
and the metering voltage transformers.  

“Project” means Seller’s solar generation facility, located in Bernalillo County, New 
Mexico, with an expected total maximum solar power output of approximately one hundred (100) 
MW at the Point of Delivery which will produce the Solar Energy Output made available to Buyer 
under this PPA, including one or more of Seller’s Solar Units, and Seller’s Interconnection 
Facilities, as identified and described in Article 3 and Exhibit A to this PPA, including all of the 
following (and any additions, modifications or replacements), the purpose of which is to produce 
electricity and deliver such electricity to the Electric Interconnection Point: Seller’s equipment, 
buildings, all of the conversion and/or generation facilities, including the Solar Units, step-up 
transformers, output breakers, facilities necessary to connect to the Electric Interconnection Point, 
protective and associated equipment, improvements, and other tangible assets, contract rights, 
easements, rights of way, surface use agreements and other interests or rights in real estate 
reasonably necessary for the construction, operation, and maintenance of the electric generating 
facilities that produce the Solar Energy Output subject to this PPA.  The maximum export 
capability of the Project will be one hundred (100) MW. 

“Project Manager” has the meaning set forth in Section 10.1(D). 

“Project Schedule” has the meaning set forth in Section 3.2. 

“Projected Schedule” has the meaning set forth in Section 7.4(A). 

“Promotional Materials” has the meaning set forth in Section 22.15(A). 

“Prudent Utility Practice(s)” means the practices, methods, and acts (including the 
practices, methods, and acts engaged in or approved by a significant portion of the solar power 
generation industry serving public utilities, WECC and/or NERC) that, at a particular time, in the 
exercise of reasonable judgment in light of the facts known or that should reasonably have been 
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known at the time a decision was made, would have been expected to accomplish the desired result 
in a manner consistent with law, regulation, permits, codes, standards, reliability, safety, 
environmental protection, economy, and expedition. With respect to the Project, Prudent Utility 
Practice(s) includes taking reasonable steps to ensure that: 

(A) equipment, materials, resources, and supplies, including spare parts 
inventories, are available to meet the Project’s needs; 

(B) sufficient operating personnel are available at all times and are adequately 
experienced and trained and licensed as necessary to operate the Project properly, efficiently, and 
in coordination with Buyer and are capable of responding to reasonably foreseeable Emergency 
Conditions whether caused by events on or off the Site; 

(C) preventive, routine, and non-routine maintenance and repairs are performed 
on a basis that ensures reliable, long-term and safe operation, and are performed by knowledgeable, 
trained, and experienced personnel utilizing proper equipment and tools; 

(D) appropriate monitoring and testing are performed to ensure equipment is 
functioning as designed; 

(E) equipment is not operated in a reckless manner, or in a manner unsafe to 
workers, the general public, or the interconnected system or contrary to environmental laws, 
permits or regulations or without regard to defined limitations, such as flood conditions, safety 
inspection requirements, operating voltage, current, volt-ampere reactive (“VAR”) loading, 
frequency, rotational speed, polarity, synchronization, and/or control system limits; 

(F) equipment and components meet or exceed the standard of durability that is 
generally used for similar solar power generation facilities serving public utilities in the region and 
will function properly over the full range of ambient temperature and weather conditions 
reasonably expected to occur at the Sites and under both normal and Emergency Conditions 
generally experienced in the solar generation industry; and  

(G) equipment, components, and processes are appropriately permitted with any 
local, state, or federal Governmental Authority and are operated and maintained in accordance 
with applicable permit and regulatory requirements. 

“Qualified Operator” is (a) a Person that has at least three (3) years’ experience with 
operating at least three hundred (300) MW, in the aggregate, of solar generation, or (b) any other 
Person reasonably acceptable to Buyer. 

“RC” has the meaning set forth in Section 10.8(D)(1). 

“Receiving Party” has the meaning set forth in Section 22.14(A).  

“Receiving Party’s Representatives” has the meaning set forth in Section 22.14(B). 

“Recording” has the meaning set forth in Section 22.19. 
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“Regulatory End Date” has the meaning set forth in Section 17.3(B)(3).   

“Reliability Coordinator” means the entity that fulfills the duties of the Reliability 
Coordinator, as defined by NERC, and as delegated by WECC, for its Reliability Coordinator Area 
in the Western Interconnection. 

“Reliability Curtailment” means any curtailment of the Project due to any of the 
following reasons: (a) the Transmission Provider and/or BAA direct a general curtailment, 
reduction or redispatch of generation in the area for any reason (other than as a result of Buyer 
Curtailment), even if such curtailment or redispatch Operating Instruction is carried out by the 
BAA, and (b) the BAA curtails or otherwise reduces the Metered Output in order to meet 
NERC/WECC standards criteria in regard to compliance obligations to the PNM Balancing Area 
and/or PNM Transmission Provider system to operate within system limitations or other operating 
areas as directed by the Reliability Coordinator, and (c) for safety or equipment failure situations.  
For the avoidance of doubt, a Reliability Curtailment includes curtailments associated with an 
oversupply of generation on Buyer or the Transmission Provider’s Transmission System during a 
period of time when generating facilities connected to the Transmission Provider’s Transmission 
System are interrupted or reduced in an equitable and non-discriminatory manner.  If any of the 
conditions set forth in this definition subparts (a) through (c) are applicable, Buyer shall be 
rebuttably presumed not to be curtailing for economic reasons.  Buyer, upon reasonable notice 
will provide reasonable documentation relating to any Reliability Curtailments pursuant to this 
definition.  

 “Renewable Energy Certificate” or “REC” means a document evidencing that the 
amount of renewable energy shown on the document has been generated from the Project and 
certified as such by WREGIS. For purposes of this PPA and registration with WREGIS, RECs 
are accumulated on a MWh basis with one (1) REC for each MWh of renewable energy generated. 
RECs include all Environmental Attributes associated with the generated energy. “RECs” 
excludes (i) any local, state or federal investment tax credit, production tax credit, depreciation 
deductions or other tax benefit to Seller based on ownership of, or Energy production from, any 
portion of the Project, including the Tax Benefits, (ii) depreciation and other tax benefits arising 
from ownership or operation of the Project unrelated to its status as a generator of renewable or 
environmentally clean energy; and (iii) any Energy, reliability or other power attributes from the 
Project. 

“Replacement Energy Costs” means the actual costs incurred by Buyer following an 
Event of Default by Seller that are reasonable and necessary to replace Solar Energy Output (which 
includes RECs, Environmental Attributes and Ancillary Services as defined herein) which Seller, 
in accordance with this PPA, would have generated at the Project and delivered to Buyer, but failed 
to so provide pursuant to this PPA. Buyer shall not have to enter into a replacement contract to 
establish the Replacement Energy Costs.  If Buyer does not enter into a replacement contract, then 
the Replacement Energy Costs will be based on the market price for Energy, Environmental 
Attributes (including RECs) and Ancillary Services delivered to Buyer’s system, as reasonably 
determined by Buyer.  In calculating such amounts, Buyer will comply with the requirements set 
forth in Section 12.4(A) in establishing the market price.  Replacement Energy Costs for an Event 
of Default also include (i) the reasonable amounts paid or incurred by Buyer for transmission of 
replacement Solar Energy Output to the Point of Delivery and any associated transmission or 
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distribution costs, (ii) the reasonable amounts paid or incurred by Buyer for the purchase of RECs 
associated with the replacement Solar Energy Output, and (iii) Buyer’s reasonable expenses, 
including reasonable outside attorneys’ fees, suffered as a result of Seller’s failure to perform under 
this PPA. 

“Requested Actions” has the meaning set forth in Section 17.3. 

“S&P” means Standard & Poor’s Corporation and any successor thereto. 

“Scheduled Maintenance Outage” means a time during which a Solar Unit is shut down 
or its output reduced to undergo scheduled maintenance in accordance with this PPA, or as 
otherwise agreed by Seller and Buyer. 

“SEC” has the meaning set forth in Section 22.18. 

“Secondary Metering” has the meaning set forth in Section 5.3(D). 

“Security” means Development Security or Delivery Term Security, as applicable. 

“Seller” has the meaning set forth in the Preamble. 

“Seller Excused Hours” means those hours during which Seller is unable to schedule or 
deliver Energy to Buyer, as a result of: (a) a Scheduled Maintenance Outage, (b) a Transmission 
Provider Curtailment (other than due to an Emergency Condition caused by Seller’s breach of its 
Interconnection Agreement with the Transmission Provider), (c) a Reliability Curtailment, (d) a 
Buyer Curtailment, (e) a Force Majeure Event, or (f) any failure by Buyer to perform a material 
obligation under this PPA (other than due to a breach by Seller of its obligations under this PPA). 

“Seller Forced Outage” means an unplanned reduction, interruption or suspension of all 
or a portion of Energy deliveries from the Project to the Point of Delivery in an amount of at least 
five (5) MWs not associated with Seller Excused Hours. 

“Seller Guarantor” means any Person having a credit rating on such Person’s long-term 
senior unsecured debt that is “Baa3” or higher by Moody’s or “BBB-” or higher by S&P or 
insurance rating AM Best A- or better that has made a Seller Guaranty for the benefit of Buyer. 

“Seller Guaranty” means a guaranty in substantially the form attached as Exhibit J. 

“Seller Permitted Transfer” means any of the following: (a) a Change of Control of 
Seller’s Ultimate Parent or a Change of Control of Seller where Seller’s Ultimate Parent is the 
same entity after such Change of Control ; (b) the direct or indirect transfer of shares of, or equity 
interests in, Seller to a Tax Equity Investor; (c) a transfer of: (i) all or substantially all of the assets 
of  Seller’s Ultimate Parent in a single transaction; or (ii) all or substantially all of Seller’s Ultimate 
Parent’s solar generation portfolio in a single transaction; or (d) in connection with a Lender’s 
exercise of remedies under its financing agreements for the Project, the direct or indirect transfer 
of shares of, or equity interests in, Seller (including a Change of Control), or assignment of this 
PPA or any of Seller’s rights or obligations hereunder; provided, that in the case of each of clauses 
(a), (b), (c) or (d) of this definition, following such transfer (A) the entity that operates the Project 
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is a Qualified Operator or retains, prior to the date of such transfer, a Qualified Operator to operate 
the Project (or otherwise agrees not to interfere with the existing Qualified Operator for the 
Project), (B) such transfer does not have a material adverse effect on the Seller’s creditworthiness 
(C) Seller continues to comply with the obligations to provide Development Security or Delivery 
Term Security, as applicable, in accordance with Article 19 of this PPA and (D) both the Seller 
under this PPA and the “Seller” under the ESA are owned by the same ultimate parent upon 
transfer.   

“Seller Termination Payment” means the sum of (a) aggregate of all amounts then owed 
from Buyer to Seller, less any amounts owed from Seller to Buyer, plus (b) the positive difference, 
if any, between (i) the Contract Value, and (ii) the net present value of the payments that can 
reasonably be expected to be applicable in the market under a replacement contract covering the 
same products (i.e., Solar Energy Output), plus (c) Seller’s reasonable transactional costs of 
entering into a new supply or sales arrangement all using a discount factor equal to the latest 
weighted average cost of capital as reported in the then-most recent NMPRC Rule 510 Annual 
Reporting filing.  Any such calculations will be based on reasonable assumptions as to future 
Project operations, differences between a replacement contract and this PPA, and similar 
considerations.  The Seller Termination Payment does not include consequential incidental, 
punitive, exemplary or indirect or business interruption damages.  

“Seller’s Financial Statements” has the meaning set forth in Section 22.18(B). 

“Seller’s Interconnection Facilities” means the equipment between the high side 
disconnect of the step-up transformer and the Electric Interconnection Point, including all related 
relaying protection and physical structures as well as all transmission facilities required to access 
the Transmission Provider’s Transmission System at the Electric Interconnection Point, along with 
any easements, rights of way, surface use agreements and other interests or rights in real estate 
reasonably necessary for the construction, operation and maintenance of such facilities. On the 
low side of the step-up transformer, “Seller’s Interconnection Facilities” includes Seller’s 
metering, relays, and load control equipment as provided for in the Interconnection Agreement. 
This equipment is located within the Project and is conceptually depicted in Exhibit B to this PPA. 

“Shortfall Factor” has the meaning set forth in Section 10.9(B). 

“Site” means the parcel or parcels of real property on which the Project will be constructed 
and located, including any easements, rights of way, surface use agreements and other interests 
or rights in real estate reasonably necessary for the construction, operation and maintenance of 
the Project. The Site for the Project is more specifically described in Section 3.3 and Exhibit C to 
this PPA. For the avoidance of doubt, this PPA is Site specific and any relocation or expansion of 
the physical location of the proposed Site (other than in connection with Seller’s Interconnection 
Facilities) will require prior Buyer approval, not to be unreasonably withheld.  

“Solar Energy Output” means Metered Output, Environmental Attributes (including 
RECs), Ancillary Services and associated electrical capacity rights generated by the Project. 

“Solar Energy Output Payment Rate” means the price to be paid by Buyer to Seller for 
the Solar Energy Output, as set forth in this PPA.  
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“Solar Period Hours” has the meaning set forth in Exhibit I. 

“Solar Unit(s)” means the photovoltaic arrays, tracking devices, inverters, transformers, 
and other equipment necessary for the Project to collect sunlight at the Site and convert it into 
electricity. One Solar Unit includes all equipment associated with each inverter. 

“Supplemental Tax Incentives” means any federal, state or local production tax credit or 
investment tax credit to the extent enacted and placed into effect under Applicable Law after the 
Execution Date that provides for additional or increased tax credits and is determined to be 
applicable to the Project, net of associated expenses, taxes, and lost Tax Benefits, if any.  For the 
avoidance of doubt, Supplemental Tax Incentives do not and shall not include any real property 
tax abatements (including in connection with the issuance of industrial revenue bonds or other 
property tax abatement) or any benefits available under the Inflation Reduction Act of 2022 or 
any regulations promulgated thereunder, which, for the avoidance of doubt, are included in the 
Solar Energy Output Payment Rate.  

 
“System Control Center” or “SCC” means Buyer’s representative(s) responsible for 

dispatch of generating units, including the Solar Units. 

“Tax Benefits” means (a) federal and state investment and/or production tax credits 
Supplemental State Tax Incentives, and any other tax credits which are or will be generated by 
the Project and (b) any cash payments or outright grants of money made by a Governmental 
Authority relating in any way to such tax credits or the Project.  

“Tax Equity Financing” means, with respect to Seller or an upstream equity owner of 
Seller, any transaction or series of transactions (including, without limitation, any transaction of 
the type described in this definition that utilizes a lease or inverted lease structure) resulting in a 
portion of the membership interests in Seller or an upstream equity owner, as applicable, being 
issued or otherwise provided to another Person (a “Tax Equity Investor”) in exchange for capital 
contributions to Seller or such upstream equity owner, as applicable, or the Project being sold to 
and leased by Seller from a Tax Equity Investor, in either case for the purpose of raising a portion 
of the funds needed to finance the Project by monetizing the Tax credits, depreciation and other 
Tax Benefits associated with the Project.   

“Tax Equity Investor” has the meaning set forth in the definition of Tax Equity 
Financing. 

“Taxes” means all taxes, fees, levies, licenses or charges, including Gross Receipts Taxes 
imposed by any Governmental Authority, other than taxes, levies, licenses or charges based upon 
net income or net worth as set forth in more detail in Section 9.7. 

“Term” means the period during which this PPA shall remain in full force and effect, and 
which is further defined in Article 2. 

“Termination Payment” means the Buyer Termination Payment or the Seller 
Termination Payment, as applicable. 
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“Test Energy” means any and all Solar Energy Output generated by the Project and 
delivered to Buyer during the Test Period. 

“Test Period” means the period commencing on the day the Project or any part thereof is 
energized, operates in parallel with the Transmission Provider’s Transmission System and delivers 
metered Energy to the Point of Delivery and ending on the Commercial Operation Date.   

“Test Rated Power” has the meaning set forth in Section 10.8(D)(3). 

“TP Forced Outage” means an unplanned component failure or other condition that (a) 
requires all or a portion of the Transmission Provider’s Interconnection Facilities or Transmission 
Provider’s Transmission System to be removed from service immediately; and (b) impacts 
Seller’s operation of the Project.  

“TP Maintenance Outage” means the removal of all or a substantial portion of the 
Transmission Provider’s Interconnection Facilities or Transmission Provider’s Transmission 
System from service to perform work on specific components that can be deferred, but that 
nevertheless requires all or a substantial portion of the Transmission Provider’s Interconnection 
Facilities or Transmission Provider’s Transmission System to be removed from service before the 
next TP Planned Outage. TP Maintenance Outages may occur anytime during the Commercial 
Operation Year, have flexible start dates, and may or may not have predetermined durations. 

“TP Planned Outage” means the removal of the Transmission Provider’s Interconnection 
Facilities or Transmission Provider’s Transmission System from service to perform repairs that 
are scheduled in advance and have a predetermined duration. 

“TP Reliability Curtailment” means any curtailment by the Transmission Provider in 
accordance with WECC operating policies and criteria and the OATT of Solar Energy Output 
deliveries for reliability reasons, but not including any Buyer Curtailment. 

“Transmission Provider” means the Person, designated agent, or third party acting in its 
capacity owning, controlling, or operating facilities used for the transmission of electric energy 
in interstate commerce and providing transmission service under the OATT and any successor 
entity, if applicable. 

“Transmission Provider Curtailment” means curtailments of Energy from the Project 
directed by the Transmission Provider resulting from (a) a TP Forced Outage that is not the result 
of a Force Majeure Event, (b) a TP Maintenance Outage, (c) a TP Planned Outage, (d) a TP 
Reliability Curtailment, (e) an Emergency Condition, or (f) any other event or circumstance not 
due to fault or negligence by Seller. 

“Transmission Provider’s Interconnection Facilities” means the facilities necessary to 
connect the Transmission Provider’s Transmission System to the Electric Interconnection Point, 
including breakers, bus work, bus relays, and associated equipment installed by the Transmission 
Provider for the direct purpose of physically and electrically interconnecting the Project, along 
with any easements, rights of way, surface use agreements and other interests or rights in real 
estate reasonably necessary for the construction, operation and maintenance of such facilities. 
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Arrangements for the installation and operation of the Transmission Provider’s Interconnection 
Facilities shall be governed by the Interconnection Agreement. 

“Transmission Provider’s Transmission System” means the contiguously 
interconnected electric transmission and sub-transmission facilities over which the Transmission 
Provider has rights (by ownership or contract) to provide bulk transmission of capacity and energy 
from the Electric Interconnection Point. 

“Ultimate Parent” means Enlight LTD. 

“Weather Station(s)” has the meaning set forth in Section 10.10(A). 

“WECC” means the Western Electricity Coordinating Council, a NERC regional electric 
reliability council, or any successor organization. 

“WREGIS” means the Western Renewable Energy Generation Information System or 
any successor system. 

“WREGIS Certificates” has the same meaning as “Certificate” as defined by WREGIS 
in the WREGIS Operating Rules. 

“WREGIS Operating Rules” means the rules that describe the operations of WREGIS, 
as may be amended, which are currently available at www.wregis.org. 

“WREGIS Qualified Reporting Entity” as defined by WREGIS Operating Rules means 
an individual or organization providing renewable generation data to create WREGIS certificates 
that has met the established WREGIS guidelines provided in WREGIS Operating Rules. 

1.2 Rules of Construction. 

(A) The masculine shall include the feminine and neuter. 

(B) References to “Articles,” “Sections,” “Exhibits” or “Schedules” shall be to 
articles, sections, exhibits, or schedules of this PPA unless otherwise stated. 

(C) The Exhibits and Schedules attached hereto are incorporated in and are 
intended to be a part of this PPA; provided, that in the event of a conflict between the terms of any 
Exhibit or Schedule and the terms of this PPA, the terms of this PPA shall take precedence. 

(D) This PPA was negotiated and prepared by both Parties with the advice and 
participation of counsel. The Parties have agreed to the wording of this PPA and none of the 
provisions hereof shall be construed against one Party on the ground that such Party is the author 
of this PPA or any part hereof. 

(E) The Parties shall act reasonably and in accordance with the principles of 
good faith and fair dealing in the performance of this PPA. Unless expressly provided otherwise 
in this PPA, (i) where the PPA requires the consent, approval, acceptance, agreement or similar 
action by a Party, such consent, approval, acceptance, agreement or similar action shall not be 
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unreasonably withheld, conditioned or delayed, and (ii) wherever the PPA gives a Party a right to 
determine, require, specify or take similar action with respect to a matter, such determination, 
requirement, specification or similar action shall be reasonable. 

(F) Use of the words “include” or “including” or similar words shall be 
interpreted as “including but not limited to” or “including, without limitation.” 

(G) Use of the words “tax” or “taxes” shall be interpreted to include taxes, fees, 
surcharges, and the like. 

(H) All uses of the word “shall” in this PPA are to be interpreted as imperative 
and not permissive. 

1.3 Interpretation with Interconnection Agreement. Each Party conducts its operations 
in a manner intended to comply with FERC Standards of Conduct for Transmission Providers, 
requiring the separation of its transmission and merchant functions, as applicable. 

(A) The Parties acknowledge and agree that the Interconnection Agreement 
shall be a separate and free-standing contract and that the terms of this PPA are not binding upon 
the Transmission Provider. 

(B) Notwithstanding any other provision in this PPA, nothing in the 
Interconnection Agreement shall alter or modify Seller’s or Buyer’s rights, duties and obligations 
under this PPA. This PPA shall not be construed to create any rights between Seller and the 
Transmission Provider. 

(C) Seller expressly recognizes that, for purposes of this PPA, the Transmission 
Provider shall be deemed to be a separate entity and separate contracting party whether or not the 
Interconnection Agreement is entered into with Buyer, an Affiliate of Buyer, or a third-party entity. 

1.4 Interpretation of Arrangements for Electric Supply to the Project. This PPA does 
not provide for the supply of retail electric power or natural gas to the Project, for any purpose 
(“House Energy”). For the avoidance of doubt, the Parties agree that House Energy does not 
include energy that is used for PPA Idle Losses which may be served from the same source as the 
ESA Idle Losses (as defined in the ESA). Seller shall contract with the local utility in whose retail 
service territory the Project is located (“Local Provider”) for the supply of House Energy 
consistent with requirements of the Interconnection Agreement. Local Provider metering of House 
Energy must be separate from metering used to meter Solar Energy Output. 

(A) Seller’s arrangements for the supply of House Energy to the Project shall 
be separate and free-standing arrangements. Seller is responsible for independently securing a 
contract for necessary House Energy for the Project from the Local Provider, including any 
required line extension to facilitate such service.  Such contract shall be executed by both the Seller 
and Local Provider and provided to Transmission Provider at least thirty (30) Days prior to the 
earlier of the Commercial Operation Date and the in-service date of Seller’s Interconnection 
Facilities. The terms of this PPA are not binding upon the Local Provider. For purposes of this 
PPA, the Local Provider shall be deemed to be a separate entity and separate contracting party, 
whether or not the Local Provider is Buyer or an Affiliate of Buyer. 
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(B) Notwithstanding any other provision in this PPA, nothing in Seller’s 
arrangements for the supply of House Energy to the Project shall alter or modify Seller’s or Buyer’s 
rights, duties and obligations under this PPA. This PPA shall not be construed to create any rights 
between Seller and Buyer in Buyer’s capacity as the Local Provider. 

(C) Seller shall have the right to consume energy concurrently generated by the 
Facilities for House Energy provided that any such House Energy shall not be included in the 
accounting of Metered Output delivered to Buyer by Seller under the PPA.  Seller shall have the 
right to co-locate additional facilities designed to supply House Energy; provided, however, that 
excess energy produced from such additional facility shall not be delivered by Seller to Buyer 
under this PPA.  House Energy shall be real time measured by either (i) separate Electric Metering 
Devices for Metered Output and House Energy or (ii) a single Electric Metering Device that 
separately measures Metered Output and House Energy. Each meter will have bi-directional kWh 
pulse accumulators and will be recorded separately for delivered and received power. 

(D) In the case that Seller is required to use backfeed power from the grid to 
serve PPA Idle Losses, Buyer shall be responsible for the resultant imbalance. 

ARTICLE 2 
Term and Termination 

2.1 Execution Date and Term. This PPA shall become effective on the Execution Date, 
subject to conditions precedent set forth herein, and shall end at 11:59 p.m. Mountain Prevailing 
Time on the date that is the last Day of the twentieth (20th) Commercial Operation Year, subject 
to the early termination provisions set forth herein. Applicable provisions of this PPA shall 
continue in effect after termination, including early termination, to the extent necessary to enforce 
or complete the duties, obligations or responsibilities of the Parties arising prior to termination.  

ARTICLE 3 
Project Description 

3.1 Commercial Terms. The following commercial terms apply to the transaction 
contemplated by this PPA, each term is as more fully set forth in this PPA: 

COMMERCIAL TERMS 
 

Buyer:  Public Service Company of 
New Mexico Seller: Quail Ranch Solar LLC  

Project: Quail Ranch Solar 

Point of Delivery: The point within WECC Path 48 where Seller makes available to Buyer 
and delivers to Buyer the Solar Energy Output being provided under this PPA, as further 
described in Exhibit B. 
 

Contract Term: 20 Commercial 
Operation Years 

Product Type: Bundled Energy, Ancillary 
Services, RECs and associated electrical 
capacity rights  
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Solar Energy Output Payment Rate:  
$29.84 per MWhAC  
 

Guaranteed Solar Capacity: 100 MWAC, as 
may be adjusted in accordance with Section 
3.8. 
 

Day(s) of week: Monday through 
Sunday, including NERC holidays 

Hours: Hour Ending 0100 – Hour Ending 
2400, Monday through Sunday MST 
 
 

Guaranteed Start Date: One hundred eighty (180) Days after the Expected Commercial 
Operation Date, but in no event later than May 1, 2026 
 
Expected Commercial Operation Date: November 2, 2025, subject to extensions as set 
forth in Section 3.6 
 

 
3.2 Project.  

(A) Exhibit A provides a detailed description and implementation schedule 
(“Project Schedule”) of the Project, including identification of the major equipment and 
components that will make up the Project as well as key project construction and permitting 
milestones.  Seller shall provide advance written notice to Buyer at the earliest practicable time of 
any proposed material changes in the Project or the Project Schedule.   

(B) Exhibit H identifies the expected first year total annual Energy to be 
delivered from the Project to the Point of Delivery and the corresponding capacity factor.     

3.3 Location. A scaled map that identifies the Site, the location of the Electric 
Interconnection Point, the location of the Point of Delivery and the location of the Interconnection 
Facilities is included in Exhibit A to this PPA.  Exhibit A also contains a preliminary indication of 
the location of the Solar Units at the Site.  Seller will provide notice to Buyer of the final proposed 
location of the Solar Units at the Site no later than thirty (30) Days prior to the initial Site 
construction mobilization and commencement of civil infrastructure work by Seller’s contractors 
at the Site.  On or before the Commercial Operation Date, Seller may provide to Buyer a revised 
map and description of the Site removing unused and unnecessary portions of land that were 
previously included within the Site.  Seller shall provide advance written notice to Buyer at the 
earliest practicable time of any other proposed location changes.   

3.4 General Design of the Project. Seller shall construct the Project in accordance with 
Prudent Utility Practices and in accordance with the terms and conditions of the Interconnection 
Agreement. Seller shall maintain the Project according to Prudent Utility Practice(s), the 
requirements of this PPA and the Interconnection Agreement.  The Project shall at all times: 

(A) Have the required panel space and 125V DC battery-supplied voltage to 
accommodate metering, generator telemetering equipment and communications equipment; 

(B) be equipped for and capable of automated control via the AGC;  

(C) use redundant communication and metering circuits from the Project to the 
System Control Center which operate independently for the purpose of telemetering, supervisory 

DocuSign Envelope ID: 2C90CFCD-B1E3-4A58-9869-F220D164AD0B



 

22  

control/data acquisition, and voice and other communications as required for automated control 
via the AGC;  

(D) supply Energy with minimal harmonic distortion in compliance with the 
requirements of the Interconnection Agreement and Prudent Utility Practices; 

(E) deliver Energy to Buyer, at the frequency specified by Buyer;  

(F) be capable of being started and stopped automatically in response to a 
remote signal from the System Control Center;  

(G) be capable of immediate and automatic disconnection in response to a 
remote signal from the System Control Center in the event of an Emergency Condition;  

(H) be capable of operation over an ambient temperature range of -20oF to 
110oF within a relative humidity range of five percent (5%) to ninety five percent (95%); and 

No later than the earlier of (i) ninety (90) Days following Seller’s commencement of construction 
of the Project or (ii) thirty (30) Days prior to issuance of a purchase order for Seller’s SCADA or 
equivalent systems, the Parties shall develop and mutually agree to system security and 
compatibility protocols to ensure the compatibility of Seller’s SCADA or equivalent systems with 
Buyer’s system.  The Seller’s SCADA shall be a standards-based control protocol (such as, but 
not limited to MESA-ESS using DNP3 or IEC-61850) for Buyer-directed dispatch of the ESS.  
These controls shall include the following MESA-ESS modes or equivalent: (i) Active Power 
Smoothing, (ii) Automatic Generation Control, and (iii) the following Emergency and Reactive 
Power modes as modified to comply with the NERC Inverter Based Resource Guideline 2018-09 
and IEEE-1547.1: (a) Voltage Ride-Through, (b) Frequency Ride-Through, (c) Frequency-Watt, 
(d) Dynamic Reactive Current, (e) Fixed Power Factor, and (f) Volt-VAR Control. Furthermore, 
Seller shall adhere to and provide evidence of adherence to the NIST Cybersecurity Framework 
(CSF) and NERC CIP requirements when interacting with PNM’s network, systems, or assets 
including a detailed explanation of its methods to achieve the control objective of each CSF 
requirement.  To the extent reasonably necessary for Buyer’s compliance with NERC 
requirements, Seller shall also submit to inspection for NERC CIP-013 requirements. All 
technologies interfacing directly with PNM’s network, systems, or assets shall adhere to (i) 
business-to-business (B2B) VPN standards, (ii) multi-factor authentication (MFA) requirements 
for human logins to webservers, (iii) production change management, and (iv) CIP governance 
requirements.   

3.5 Expected Commercial Operation Date.  Subject to the extensions as specifically set 
forth herein, the Commercial Operation Date shall occur no later than the Expected Commercial 
Operation Date.    

3.6 Extension.  The Expected Commercial Operation Date  and related damages 
provisions under Section 3.7 shall be extended by a number of Days, on a day-for-day basis up to 
a maximum of (a) one hundred eighty (180) Days, equal to the duration of any Force Majeure 
Event, or (b) one hundred eighty (180) Days, in the event of delay associated with the 
interconnection of the Project (other than work performed by Seller), in either case that delays 
commencement of operation of the Project.  Seller will give written notice to Buyer describing any 
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such Force Majeure Event or interconnection delay within five (5) Business Days after the 
occurrence of the Force Majeure Event or interconnection delay.  The number of Days of such 
extension is calculated from the date on which the Force Majeure Event or interconnection delay 
begins.  If a Force Majeure Event will delay the Commercial Operation Date for more than one 
hundred eighty (180) Days, or if an interconnection delay will delay the Commercial Operation 
Date for more than one hundred eighty (180) Days, then Buyer will have the right to terminate this 
PPA without liability of either Party, and Buyer shall return the Development Security less any 
amounts due from Seller to Buyer. Notwithstanding the foregoing, the interconnection delay 
provided in clause (b) above shall not apply in the event that the required network upgrades as 
specified in the Interconnection Agreement and Transmission Provider’s Interconnection Facilities 
associated with the 300 MW Atrisco Project are in service at least sixty (60) days prior to the 
Expected Commercial Operation Date. 

3.7 Delay Damages.  If the Commercial Operation Date has not occurred by the 
Expected Commercial Operation Date as such date may be extended pursuant to Section 3.6, Seller 
will use commercially reasonable efforts to continue construction of the Project and shall pay 
liquidated damages  to Buyer in an amount equal to Two Hundred Dollars ($200) per Day per each 
MW of Delayed Capacity for each Day of delay that occurs prior to June 1 and/or after September 
30 of a calendar year and (ii) One Thousand Dollars ($1,000) per Day per each MW of Delayed 
Capacity for each Day of delay that occurs on or after June 1 and on or before September 30 of a 
calendar year, (“Delay Damages”)  for each Day after the Expected Commercial Operation Date 
until the earlier of (i) the Commercial Operation Date, and (ii) the Guaranteed Start Date.  
“Delayed Capacity” means the difference between the Guaranteed Solar Capacity and the 
Installed Solar Capacity.   

3.8 Capacity Shortfall. If the Commercial Operation Date is declared before the full 
Guaranteed Solar Capacity has been constructed, commissioned and tested, Seller shall use 
commercially reasonable efforts to cause the remaining portion of the Guaranteed Solar Capacity 
to achieve Commercial Operation.  If Seller has not caused all Delayed Capacity to achieve 
Commercial Operation on or before the Guaranteed Start Date, then no later than twenty (20) Days 
after the Guaranteed Start Date, Seller shall pay to Buyer liquidated damages in the amount of Six 
Hundred Thousand Dollars ($600,000) per MW of Delayed Capacity (“Capacity Shortfall 
Damages”), in which case the respective Guaranteed Solar Capacity will be reduced in an amount 
equal to the Delayed Capacity for which Capacity Shortfall Damages were timely paid pursuant 
to this Section 3.8.   

3.9 Test Energy.  Seller shall give written notice to Buyer of its NERC registered 
Generator Owner, Generator Operator and operations and maintenance contractor, in accordance 
with Exhibit L, ninety (90) Days prior to providing written notice of intent to start the Test Period, 
such notice to be provided not less than thirty (30) Days prior to the date upon which Seller expects 
to begin delivering Test Energy.  During the Test Period, Buyer agrees to accept and purchase all 
Test Energy generated at the Project and delivered by Seller to Buyer at the Point of Delivery at a 
rate equal to fifty percent (50%) of the Solar Energy Output Payment Rate.  Seller shall notify 
Buyer, to the extent practicable, fifteen (15) Days prior to the initial delivery of Test Energy to 
Buyer.   
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3.10 Notice of Commercial Operation.  Not less than sixty (60) Days prior to the date 
upon which Seller expects to achieve the Commercial Operation Date, Seller shall give written 
notice to Buyer of such expected Commercial Operation Date; provided that such Commercial 
Operation Date shall not be more than ninety (90) Days prior to the Expected Commercial 
Operation Date.  Seller shall provide Buyer notice in the form of Exhibit K when Seller believes 
that all requirements to Commercial Operation have been satisfied.  Buyer shall in writing either 
accept or reject this notice in its reasonable discretion, and if Buyer rejects the notice, Seller shall 
promptly correct any defects or deficiencies and shall either resubmit the notice, or initiate dispute 
resolution in accordance with Section 13.8 in response to Buyer’s rejection.  If Buyer accepts that 
Seller has fulfilled the requirements of Commercial Operation, the Commercial Operation Date 
shall occur as of the date upon which Seller’s most recent notice of Commercial Operation is 
submitted to Buyer.  If Buyer rejects the notice and Seller initiates dispute resolution, the 
Commercial Operation Date shall be the date it is determined to have occurred pursuant to such 
dispute resolution process, if so determined.  In the event that Seller should determine that the 
Expected Commercial Operation Date for the Project is not feasible or is impossible to achieve, 
Seller shall promptly notify Buyer and shall advise Buyer of the new proposed Commercial 
Operation Date; provided, however, such new Commercial Operation Date shall not be later than 
the Guaranteed Start Date.  

3.11 Prohibition Against Acquisition, Importation, Transfer, or Installation. Seller is 
required to ensure that equipment, firmware, software, or any component thereof utilized in the 
Project is not prohibited by Applicable Law.  To the fullest extent permitted by law, Seller shall 
indemnify, defend and hold harmless Buyer’s Indemnified Persons from and against any and all 
Losses (including but not limited to any fines or penalties), arising out of or resulting from any 
breach of this Section 3.11 by Seller, its contractors or subcontractors or any of their respective 
Affiliates. 

 
ARTICLE 4 

AGC; Buyer Curtailment; Reliability Curtailment 

4.1 AGC; Buyer Curtailment and Reliability Curtailment. 

(A) Prior to the Commercial Operation Date or, if applicable, prior to the Test 
Period, Seller, at its sole cost and expense, shall install AGC at the Project and shall maintain such 
AGC throughout the Delivery Term capable of controlling each inverter. Beginning on the 
Commercial Operation Date and in response to directives from the System Control Center, Seller 
shall curtail the Project by use of the AGC system to effect Buyer’s curtailment rights pursuant to 
Section 4.1(B) for a Buyer Curtailment and Section 4.1(C) for a Reliability Curtailment.  Seller 
shall ensure that, throughout the Delivery Term, the SCADA signal is capable of functioning 
within the margin of error specified in the control system manufacturer’s energy set point margin 
of error. Seller shall commission the AGC at the Project and shall maintain the AGC in an 
operational state during normal Project operations such that the Project’s AGC can receive remote 
instruction from Buyer to cause the Project to shut down, operate and ramp over its full operating 
capability in response to remote instruction. Buyer’s curtailment rights under Sections 4.1(B) and 
4.1(C) shall be implemented at the Project level and not in respect of each inverter.  
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(B) Seller shall reduce Solar Energy Output from the Project during and to the 
extent of any Buyer Curtailment, which shall include any curtailment (a) requested by Buyer with 
the intended purpose of achieving economic savings by not purchasing energy from the Project 
and (b) any curtailment resulting from Buyer’s economic bidding, which includes the submission 
of output forecasts or schedules for less than the forecasted generation of the Project (each of (a), 
and (b) a “Buyer Curtailment”), but does not include reduced forecasts or reductions in scheduled 
generation  due to a Reliability Curtailment.  During the period within the first ten (10) Commercial 
Operation Years unless mutually agreed by the Parties for a period extending thereafter, Buyer’s 
right to Buyer Curtailment shall be limited to 8,333 MWh in any given Commercial Operation 
Year. Such Buyer Curtailment rights do not provide the Buyer with any rights to direct the 
operation of the Project.  For avoidance of doubt, PNM is not required to provide this Project as a 
participating resource in a regional market.  For a Buyer Curtailment, Buyer shall pay Seller for 
the Deemed Delivered Energy in accordance with Section 8.1(A).  For purposes of this 
Section 4.1(B), “Deemed Delivered Energy” shall mean the amount of Energy that was not 
delivered to Buyer by Seller but would have been so delivered but for the Buyer Curtailment as 
follows:  Deemed Delivered Energy (MWh) shall be reasonably calculated by Seller taking into 
account weather and pyranometer data from the meteorological station(s) at the Site for all or a 
portion of the Solar Units taken out of service due to the Buyer Curtailment but excluding any 
Solar Unit(s) taken out of service or operating at a reduced capacity for other reasons, and adjusted 
to account for electrical losses in delivering Energy to the Point of Delivery.  Buyer shall have the 
right to review and approve Seller’s calculations (including a calibration to the most recent Project 
Performance Test Ratio and actual availability as described in this Section 4.1(B)) of Deemed 
Delivered Energy.  

(C) Seller shall reduce Solar Energy Output from the Project during and to the 
extent of any Reliability Curtailment, Transmission Provider Curtailment or Buyer Curtailment.  
With the exception of a Buyer Curtailment, Buyer shall not be required to pay Seller for any 
curtailed Energy during any Reliability Curtailment or Transmission Provider Curtailment.   

ARTICLE 5 
Delivery and Metering 

5.1 Delivery Arrangements. 

(A) Seller shall secure transmission necessary to deliver the Energy to the Point 
of Delivery, including diligently negotiating and executing an Interconnection Agreement with the 
Transmission Provider, or, in the alternative, diligently negotiating and executing any such 
changes to an executed Interconnection Agreement as are necessary to accommodate the 
characteristics of the Project.  As between Buyer and Seller under this PPA, Seller shall be 
responsible for the costs of interconnection and costs required to deliver the Solar Energy Output 
from the Project to Buyer at the Point of Delivery at the required voltage, including the costs of 
any associated network upgrades. As between Buyer and Seller under this PPA, Seller shall also 
be responsible for all transmission charges, ancillary service charges, electrical losses and any 
other transfer-related charges applicable to the Project’s output up to the Point of Delivery.  Buyer 
acknowledges and agrees that the Interconnection Agreement establishes a maximum capacity 
amount and that such capacity shall be a limit on, and jointly used by, the Project and the Energy 
Storage System, provided that delivery of Energy from the Project to the Transmission Provider’s 
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Transmission System shall take priority over Energy discharged from the Energy Storage System, 
and the Project may not be curtailed during a period in which the Energy Storage System is 
concurrently being discharged, except as required to maintain reliability by the Balancing Area 
Authority. 

(B) Buyer shall be responsible for costs required to deliver the Solar Energy 
Output from and beyond the Point of Delivery.  Except as provided in this Section 5.1 and Section 
7.4, Seller shall not be responsible for costs and charges related to scheduling and imbalances. 

(C) On a Day-ahead basis and no later than 4:00 a.m. MST, Seller, or Seller’s 
agent, shall make available to Buyer a 24-hour forecast of the Metered Output to be delivered to 
Buyer. In addition, Seller, or Seller’s agent, shall establish and maintain (including any future 
technological improvements developed by Seller, or an agent of Seller) an interface with Buyer 
via a web-based file transfer protocol for the purpose of transferring to Buyer real-time forecasting 
data related to the Project (or any alternative transfer mechanism mutually agreed to by the Parties).  

(D) Buyer shall be responsible for all necessary transmission service 
arrangements, including scheduling arrangements, if any, to take Metered Output at the Point of 
Delivery and deliver it to points beyond.   

(E) Seller shall be responsible for separately sourcing, metering and payment 
for an electrical power supply and associated power consumption for the Project auxiliary loads. 

5.2 Availability Reporting. Seller shall be responsible for providing accurate and daily 
updates no later than 6:00 AM MST on the current availability of the Project to the SCC. Format 
and content of the daily report shall be subject to review and approval by Buyer. 

5.3 Electric Metering Devices. 

(A) Seller shall ensure that the Energy sold and delivered pursuant to this PPA 
shall be metered and accounted for separately from any electric generation facility that utilizes the 
same Electric Interconnection Point. Seller shall ensure that Electric Metering Devices, including 
redundant metering with independent current transformers and potential transformers (“Back-Up 
Metering”) are installed at or near the Electric Interconnection Point that measures the output of 
the Project before such Energy is commingled with the energy from any other project.  

(B) The following provisions of this Section shall govern Electric Metering 
Devices except to the extent the Interconnection Agreement modifies or otherwise conflicts with 
these provisions, in which case, the Interconnection Agreement shall govern. 

(C) All Electric Metering Devices used to measure the Energy made available 
to Buyer by Seller under this PPA and to monitor and coordinate operation of the Project shall be 
purchased and installed in accordance with the Interconnection Agreement at no cost to Buyer 
under this PPA. Electric Metering Devices shall be bi-directional and shall be capable of measuring 
and reading instantaneous, five minute, fifteen minute and hourly real and reactive Energy and 
capacity. The design of the Electric Metering Device system shall be subject to Buyer approval 
prior to commencement of construction of the Project.  If Electric Metering Devices are not 
installed at the Point of Delivery, meters or meter readings will be adjusted to reflect losses from 
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the Electric Metering Devices to the Point of Delivery based initially on the amount specified by 
the manufacturer for expected losses, provided that the Parties may revise this loss adjustment 
based on actual experience.  Buyer shall, at its own expense, inspect and test the Electric Metering 
Devices upon installation and at least annually thereafter and provide all test results to Seller upon 
request within a reasonable timeframe. Seller shall provide Buyer with all authorizations necessary 
to have access to the Electric Metering Devices, including arranging with the Transmission 
Provider to provide Buyer reasonable access to all Electric Metering Devices.  Seller, at its sole 
expense, shall also have the right to conduct its own tests of the Electric Metering Devices in 
Seller’s reasonable discretion, in accordance with Prudent Utility Practices, and upon reasonable 
advance notice to Buyer.  Either Party shall have the reasonable opportunity to be present at any 
time when such Electric Metering Devices are to be inspected and tested or adjusted by the other 
Party. Energy shall be metered using solid state, high precision, digital display meters of ANSI 0.1 
accuracy class or better, with the specific model approved by the Buyer. 

(D) Either Buyer or Seller may elect to install and maintain, at its own expense, 
secondary backup metering devices (“Secondary Metering”) in addition to the Back-Up Metering 
referenced above in Section 5.3(A) and the Electric Metering Devices, which installation and 
maintenance shall be performed in a manner acceptable to the Parties. The installing Party, at its 
own expense, shall inspect and test Secondary Metering upon installation and at least annually 
thereafter. The installing Party shall provide the other Party with reasonable advance notice of, 
and permit a representative of the other Party to witness and verify, such inspections and tests, 
provided, however, that such Party shall not unreasonably interfere with or disrupt the activities of 
the installing Party and shall comply with all applicable safety standards. Upon written request, 
the installing Party shall perform additional inspections or tests of Secondary Metering and shall 
permit a qualified representative of the requesting Party to inspect or witness the testing of 
Secondary Metering, provided, however, that the requesting Party shall not unreasonably interfere 
with or disrupt the activities of the installing Party and shall comply with all applicable safety 
standards. The actual expense of any such requested additional inspection or testing shall be borne 
by the Party requesting the test, unless, upon such inspection or testing, Secondary Metering is 
found to register inaccurately by more than the allowable limits established in this Article, in which 
event the expense of the requested additional inspection or testing shall be borne by the installing 
Party. If requested in writing, the installing Party shall provide copies of any inspection or testing 
reports to the requesting Party.   

(E) If any Electric Metering Devices or Secondary Metering, are found to be 
defective or inaccurate outside the bounds of the selected device’s manufacturer’s performance 
standards, they shall be adjusted, repaired, replaced, and/or recalibrated as near as practicable to a 
condition of one-half percent (0.5%) error by the Party owning such defective or inaccurate device 
and at that Party’s expense.  

5.4 Adjustment for Inaccurate Meters.  If an Electric Metering Device, or Secondary 
Metering, fails to register, or if the measurement made by an Electric Metering Device or 
Secondary Metering, is found upon testing to be inaccurate by more than one-half percent (0.5%), 
an adjustment shall be made correcting all measurements by the inaccurate or defective Electric 
Metering Device, or Secondary Metering, for both the amount of the inaccuracy and the period of 
the inaccuracy, in the following manner: 
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(A) In the event that the Primary Metering Device is found to be defective or 
inaccurate, the Parties shall first use Back-up Metering, followed by Secondary Metering, if 
installed, to determine the amount of such inaccuracy, provided, however, that such Back-Up 
Metering or Secondary Metering has been tested and maintained in accordance with the provisions 
of this Article. If Secondary Metering is installed on the low side of Seller’s step-up transformer, 
the Secondary Metering data shall be adjusted for losses in the same manner as for the Electric 
Metering Devices. In the event that Secondary Metering is not installed, or the Back-Up Metering 
and Secondary Metering is also found to be inaccurate by more than one-half percent (0.5%), the 
Parties shall estimate the amount of the necessary adjustment on the basis of deliveries of Metered 
Output from the Project to the Point of Delivery during periods of similar operating conditions 
when the Primary Metering Device was registering accurately. The adjustment shall be made for 
the period during which inaccurate measurements were made. 

(B) In the event that the Parties cannot agree on the actual period during which 
the inaccurate measurements were made, the period during which the measurements are to be 
adjusted shall be the shorter of (i) the last one-half of the period from the last previous test of the 
Electric Metering Device to the test that found the Electric Metering Device to be defective or 
inaccurate, or (ii) the one hundred eighty (180) Days immediately preceding the test that found the 
Electric Metering Device to be defective or inaccurate. 

(C) To the extent that the adjustment period covers a period of deliveries for 
which payment has already been made by Buyer, Buyer shall use the corrected measurements as 
determined in accordance with this Article to recompute the amount due for the period of the 
inaccuracy and shall subtract the previous payments by Buyer for this period from such re-
computed amount. If the difference is a positive number, the difference shall be paid by Buyer to 
Seller; if the difference is a negative number, that difference shall be paid by Seller to Buyer, or at 
the discretion of Buyer, may take the form of an offset to payments due Seller by Buyer. Payment 
of such difference by the owing Party shall be made not later than thirty (30) Days after the owing 
Party receives notice of the amount due. 

ARTICLE 6 
Conditions Precedent 

6.1 Conditions Precedent.   The obligations of the Parties under this PPA are subject to 
satisfaction of the following conditions precedent: 
 

(A) Subject to Section 17.3, receipt of NMPRC Approval. 

6.2 Notice.  As soon as reasonably practicable after satisfaction of a condition 
precedent specified in Section 6.1 or after confirmation that a specified approval is not required, 
Buyer shall provide Seller written notice of such satisfaction or confirmation as applicable; 
provided, however, that Buyer’s failure to provide such notice shall not constitute a breach of this 
PPA. 
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ARTICLE 7    
Sale and Purchase of Solar Energy Output 

7.1 Sale and Purchase of Solar Energy Output. In accordance with and subject to the 
terms and conditions of this PPA, commencing on the first day of the Test Period  and continuing 
through the end of the Term (“Delivery Term”), Seller shall sell and deliver to Buyer, and Buyer 
shall purchase and receive from Seller, all right, title and interest in and to the Solar Energy Output 
made available by Seller at the Point of Delivery in accordance with Article 5; provided, however, 
that Buyer shall not be required to receive and purchase Solar Energy Output when and to the 
extent that (a) a Party’s performance is excused by a Force Majeure Event, (b) a Transmission 
Provider Curtailment is continuing, (c) a Reliability Curtailment is continuing, (d) a Seller Forced 
Outage is continuing, (e) a Buyer Curtailment is continuing, or (f) a Scheduled Maintenance 
Outage is continuing, provided further, that Buyer shall pay Seller for Deemed Delivered Energy 
in accordance with Section 8.1(A) in the event of a Buyer Curtailment. Furthermore, Buyer shall 
not be required to receive or purchase Solar Energy Output that corresponds to instantaneous 
generation that exceeds the Guaranteed Solar Capacity as adjusted for losses to the Point of 
Delivery.  

7.2 Title and Risk of Loss. As between Seller and Buyer, Seller shall be deemed to be 
in control of the Solar Energy Output from the Project up to delivery and receipt at the Point of 
Delivery and Buyer shall be deemed to be in control of such Solar Energy Output from and after 
delivery and receipt at the Point of Delivery. Title and risk of loss related to the Solar Energy 
Output shall transfer from Seller to Buyer at the Point of Delivery.  

7.3 Future Environmental Attributes. The Parties acknowledge and agree that 
(a) additional Environmental Attributes may be recognized by a Governmental Authority after the 
Execution Date; (b) in accordance with the terms of this PPA all right and title to such additional 
Environmental Attributes is included in the Solar Energy Output Payment Rate as Solar Energy 
Output and (c) such additional Environmental Attributes shall pass to Buyer in accordance with 
Section 7.2 of this PPA. If in order for Buyer to receive the benefit of any additional Environmental 
Attributes Seller must incur any third-party costs not otherwise provided for in this PPA, Seller 
shall deliver a good faith estimate of such additional costs to Buyer prior to incurring such costs, 
and following receipt of such estimate, Buyer shall notify Seller of (i) its continued election to 
have Seller incur such costs, and in such case Buyer shall promptly reimburse Seller for such costs, 
or (ii) of its election to have Seller cease incurring the additional costs, in which case Buyer 
acknowledges that it may not receive the benefits of such additional Environmental Attributes; 
provided that, if the additional costs exceed Seller’s good faith estimate by more than ten percent 
(10%), Buyer shall have the right to notify Seller to change its election to have Seller cease 
incurring the additional costs, in which case Buyer acknowledges that it may not receive the 
benefits of such additional Environmental Attributes. For the avoidance of doubt, Buyer shall 
remain liable to Seller for all costs incurred prior to Seller’s receipt of Buyer’s notice. The Parties 
agree to negotiate in good faith further agreements and documentation necessary to effectuate the 
transfer of such additional Environmental Attributes. 

7.4 Scheduling. 
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(A) Seller and Buyer shall work together to arrange all scheduling services, in 
coordination with Seller’s NERC verified functional mapping requirements identified in Exhibit 
L, necessary to ensure compliance with WECC operating policies and criteria, Transmission 
Provider OATT requirements, including CAISO EIM requirements, and any other applicable 
guidelines. Prior to the implementation and applicability to the Project of any energy market, to 
the extent scheduling is required now or in the future, Buyer shall schedule all Metered Output in 
accordance with WECC operating polices and criteria, Transmission Provider OATT requirements 
and any other applicable guidelines in a manner maximizing Metered Output from the Project 
based on the then-most-current forecast of energy provided by Seller, except for Transmission 
Provider Curtailments, Reliability Curtailments, Seller Forced Outages, Scheduled Maintenance 
Outages, Force Majeure Events, and Buyer Curtailments. At least thirty (30) Days prior to the 
anticipated Commercial Operation Date, Seller shall provide Buyer with a good faith estimate of 
the quantity of Metered Output it expects to generate for the remainder of that Commercial 
Operation Year.  By July 1 of each succeeding Commercial Operation Year, Seller shall provide 
Buyer with a good faith estimate of the hourly quantities of Solar Energy Output that Seller expects 
to generate in the following Commercial Operation Year (“Projected Schedule”).  Seller shall 
also provide good faith estimates of the daily quantity of Energy to be delivered to Buyer.  Seller 
shall configure the ramp rate for the Project such that it will not generate energy at a rate that 
increases greater than twenty (20) MW per minute; provided if any Energy in excess of the ramp 
rate limit can be utilized to charge the ESS, Buyer shall receive and purchase such Energy at the 
Solar Energy Output Payment Rate.  For the avoidance of doubt, Buyer shall not be obligated to 
maintain available capacity in the Energy Storage System to accept excess Energy that exceeds 
the ramp rate limit. 

(B) If at any point during the Delivery Term, (i) an alternative market design is 
implemented in which the Project will or can participate in an energy market, or (ii) if either the 
Project, the Electric Interconnection Point or Buyer no longer reside in the same market (each of 
(i) and (ii), a “Market Event”) and such Market Event materially changes the interconnection and 
delivery requirements in this PPA, the Parties shall cooperate in good faith to facilitate the delivery 
of Solar Energy Output from the Point of Delivery to Buyer, at the least possible cost to the Parties, 
consistent with this PPA to the extent possible.   

(C) Seller shall provide, or cause its operation and maintenance contractor to 
provide, to Buyer its good faith, non-binding estimates of the daily quantity of Solar Energy Output 
to be delivered by Seller to the Point of Delivery for each week (Sunday through Saturday) by 
4:00 p.m. MST on the date falling at least three (3) Days prior to the beginning of that week. 

(D) Unless otherwise specified by superseding policies or procedures of WECC, 
including the WECC pre-scheduling calendar, and the SCC as applicable, Seller shall, by 6:00 a.m. 
MST on each Day, submit a good faith estimate of the hourly quantities of Solar Energy Output to 
be delivered for Buyer at the Point of Delivery for the next six (6) subsequent Days. 

(E) If, at any time following submission of a good faith estimate as described 
in Section 7.4(C) and (D) above, Seller becomes aware of any change that materially alters the 
values previously provided to Buyer, Seller shall promptly notify Buyer of such change or 
predicted change. 
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7.5 Forced Outages. 

(A) Buyer and Seller shall promptly advise one another of events that may form 
the basis for a declaration of the existence or termination of Buyer Curtailment, Transmission 
Provider Curtailment, Reliability Curtailments, Seller Excused Hours or a Seller Forced Outage. 
Buyer or Seller (as appropriate) shall at the earliest practicable date provide the other Party written 
notice (“Outage Notice”) of the declaration of the existence of a Buyer Curtailment, Transmission 
Provider Curtailment, Reliability Curtailment, Seller Excused Hours or a Seller Forced Outage. 
Seller shall provide such notice to the System Control Center.  An Outage Notice provided by 
either Party shall contain information regarding the beginning date and time of the event, the 
expected end date and time of such event, and the expected Metered Output, if any, that would be 
available for delivery and purchase at the Point of Delivery during such event. Buyer or Seller (as 
appropriate) shall keep the other Party informed of any developments that will affect either the 
duration of such event or the availability of the Project during or after the end of such event.  In 
addition, Seller shall comply with all then-current Buyer, NERC and WECC generating unit outage 
reporting requirements, as they may be revised from time-to-time.   

7.6 Availability Guarantee.  Seller guarantees that the Project shall be available to 
produce Solar Energy Output, and shall pay Availability Damages, if any, in accordance with 
Seller’s obligations under the provisions of Exhibit I. 

ARTICLE 8 
Payment Calculations 

8.1 Billing Components.  The total due from Buyer to Seller for each Monthly Billing 
Period during the Term shall be paid in accordance with the invoicing procedures set forth in 
Section 9.1.  Charges will consist of the following, and will begin on the first day of the Test 
Period: 

(A) Monthly Solar Energy Output Payment.  Subject to the provisions of this 
PPA, Buyer shall accept and pay for Solar Energy Output generated at the Project and delivered 
by Seller to Buyer.  Buyer shall pay Seller in accordance with Section 3.9 for all Test Energy, and 
in respect of all other Solar Energy Output an amount equal to the product of (a) the aggregate 
amount of Solar Energy Output (excluding any Test Energy) delivered for Buyer to the Point of 
Delivery from the Project plus the Deemed Delivered Energy resulting from any Buyer 
Curtailment multiplied by (b) the Solar Energy Output Payment Rate.  For the avoidance of doubt, 
the Solar Energy Output Payment Rate also compensates Seller for the associated Environmental 
Attributes, RECs and Ancillary Services, in any Monthly Billing Period.  The Solar Energy Output 
Payment does not include any amounts Buyer is responsible for paying or reimbursing Seller for 
under Section 9.7.    Nothing herein confers on Buyer the right to, and Buyer may not, direct Seller 
to reduce the Solar Energy Output of the Project for the provision of Ancillary Services or other 
financial consideration. The Solar Energy Output Payment Rate includes all Taxes except as 
provided for in Section 9.7. 

(B)  If Supplemental Tax Incentives become available in connection with the 
Solar Energy Output, Seller shall, within thirty (30) Days of guidance regarding such availability, 
provide an analysis to Buyer of the benefits available under this PPA. At Buyer’s option, the Parties 
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shall work together in good faith to agree to those amendments and other modifications, excluding 
any price increase, to this PPA which are reasonably required to allow the Parties to receive the 
Supplemental Tax Incentives and Seller shall use commercially reasonable efforts to become 
eligible for and to obtain any such credits. 

  (C) In the event that Seller, Affiliate of Seller or Tax Equity Investor becomes 
eligible to receive and receives any Supplemental Tax Incentives with respect to the Project, the 
value of such Supplemental Tax Incentives will be shared between the Parties.  No later than thirty 
(30) Days after utilization of any Supplemental Tax Incentives by Seller, Affiliate of Seller, or Tax 
Equity Investor, Seller will remit to Buyer a payment equal to fifty percent (50%) of the value of 
such Supplemental Tax Incentives.    
 

8.2 Payment Support Requirement. Each Party shall use commercially reasonable 
efforts to defend, before any Governmental Authority, all terms and conditions of this PPA 
consistent with Applicable Law. 

8.3 Survival on Termination. The provisions of this Article 8 shall survive the 
repudiation, termination or expiration of this PPA for so long as may be necessary to give effect 
to any outstanding payment obligations of the Parties due and payable prior to any such 
repudiation, termination or expiration.  This Section 8.3 shall only apply to Section 8.1(C) to the 
extent such Supplemental Tax Incentives are applicable to the time period before the repudiation, 
termination or expiration of this PPA. 

ARTICLE 9 
Billing and Payment Procedures 

9.1 Statements and Payment of Electricity Payments. 

(A) Seller shall read or have read on its behalf the Electric Metering Devices at 
the Point(s) of Delivery at 11:59 p.m. MST on the last Day of each Month, unless otherwise 
mutually agreed by the Parties.  

(B) Payments due shall be determined and adjusted in accordance with Article 8 
and Section 4.1(B). From and after the start of the Test Period, Buyer shall pay to Seller, monthly 
in arrears, payments in accordance with the provisions of clause (C) below. 

(C) On or before the tenth (10th) Day of each Month following the Month in 
which the Test Period commences, Seller shall prepare an invoice showing the amount payable by 
Buyer pursuant to Article 8 of this PPA (in Dollars) payable to Seller for the preceding Month. 
Each such invoice shall show information and calculations, in reasonable detail.  

(D) Buyer shall, subject to Sections 9.5 and 9.9, pay all invoices within thirty 
(30) Days after the date Buyer receives Seller’s invoice. If Buyer should dispute a portion of the 
charges set forth on any invoice, it shall nonetheless pay all amounts not in dispute by the 
applicable due date. 
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(E) If banks in the State of New Mexico are permitted to close on any date on 
which any payment by Buyer would otherwise have been due, then Buyer shall make such payment 
on the Business Day that immediately follows such payment date. 

(F) All payments specified in this Section 9.1 shall be made to an account 
designated by Seller and notified to Buyer. 

9.2 Miscellaneous Payments.  Any amounts due to either Seller or Buyer under this 
PPA, other than those specified in Section 9.1 above, shall be paid within thirty (30) Days 
following receipt by the other Party of an itemized invoice from the Party to whom such amounts 
are due setting forth, in reasonable detail, the basis for such payment. 

9.3 Currency and Method of Payment.  Notwithstanding anything contained in this 
PPA, all payments to be made by either Seller or Buyer under this PPA shall be made in Dollars 
in immediately available cleared funds by wire transfer into the relevant account specified in this 
PPA or, if no account is specified, into the account designated by the receiving Party. 

9.4 Default Interest.  Except where payment is the subject of a bona fide dispute (in 
which case it shall be treated under Section 9.5 below), or where otherwise waived by the Party 
entitled to interest, if any payment due from Buyer to Seller or from Seller to Buyer under this 
PPA is not paid when due, then, in addition to such unpaid amount, interest shall be due and 
payable thereon. Applicable interest shall be calculated at a rate equal to the lower of (i) the 
“prime” rate as published in The Wall Street Journal on the first business Day of each Month plus 
one percent (1.0%) and (ii) the maximum interest rate allowed by Applicable Law (“Default 
Rate”), as in effect from time to time and shall continue to accrue from the date on which such 
payment became overdue to and until the date such payment is made in full (both dates inclusive).  

 
9.5 Disputed Items. 

(A) Either Party (“Disputing Party”) may dispute in good faith the accuracy of 
a reading of the Electric Metering Devices and/or the accuracy of an invoice. Where a reading or 
bill is the subject of a dispute in good faith, the Disputing Party shall give written notice to the 
other Party within forty-five (45) Days after the delivery of the invoice or statement by the other 
Party, together with details of its reasons for such dispute. The Disputing Party shall make payment 
of any undisputed amounts to the other Party by the due date for payment specified in such invoice. 
The Parties shall use all reasonable efforts to resolve the dispute in accordance with Section 13.8. 
Any amount or adjustment with respect to a meter reading subsequently agreed to by the Parties 
or determined to be due shall be made (in each case in settlement of a dispute) by a credit or 
additional charge on the next bill rendered (as the case may be). 

(B) All amounts paid as a result of the settlement of a dispute shall be paid with 
interest thereon at the Default Rate from the Day on which such payment originally fell due to and 
until the date such payment is made in full (both dates inclusive), unless otherwise waived by the 
Party entitled to such interest. 

9.6 Statement Errors.  In the event that either Party becomes aware of any error in any 
statement, such Party shall, immediately upon discovery of the error, notify in writing the other 
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Party of the error and shall rectify such error (whether such error was in the form of an 
underpayment or overpayment) within thirty (30) Days of such notification.  A Party must notify 
the other Party of any error within three hundred sixty-five (365) Days of such error.    

9.7 Taxes. 

(A) All Energy delivered by Seller to Buyer hereunder shall be sales for resale, 
with Buyer reselling such Energy. Buyer shall obtain and provide Seller an appropriate New 
Mexico Nontaxable Transaction Certificate prior to the date any sales under this PPA occur. The 
Parties further acknowledge their understanding that, under Applicable Law, no Gross Receipts 
Tax is applicable to the sale or delivery of Solar Energy Output hereunder; however, in the event 
any such Tax is or becomes applicable, Buyer shall reimburse Seller for such Tax.  During the 
Delivery Term, Seller and Buyer each covenant that it will take all actions required and refrain 
from taking any actions which are prohibited, which such action or inaction would cause the 
Energy delivered hereunder to Buyer to not qualify, for a New Mexico Nontaxable Transaction 
Certificate. Notwithstanding the foregoing, Buyer shall reimburse Seller for Gross Receipts Tax, 
if any, imposed on Seller’s sale of and Buyer’s purchase of Solar Energy Output and on Buyer’s 
payment and Seller’s receipt of amounts due under this PPA provided, however, that in no event 
shall Buyer be liable for any Taxes other than Gross Receipts Taxes in respect of Seller’s revenue, 
income, or gain arising from Seller’s sale of the Solar Energy Output to Buyer pursuant to this 
PPA.   

(B) Seller shall be responsible and shall pay when due all income, gross 
receipts, compensating, use, valued added, employment, ad valorem, personal real property or 
other similar Taxes, including any associated interest and penalty assessments and any and all 
franchise fees or similar fees assessed against Seller or the Project due to the construction, 
ownership, leasing, operation or maintenance of the Project, or any components or appurtenances 
thereof, including all Taxes, fees, allowances, trading credits and other offsets and impositions for 
wastes and emissions (including carbon-based compounds, oxides of nitrogen and sulfur, mercury 
and other Hazardous Materials) produced by the Project. Seller’s prices under Article 8 are 
inclusive of such Taxes, allowances and credits described in this Section 9.7(B) during the Term. 
If Buyer is assessed any Taxes or associated fees as a result of the improvement of a Site due to 
the existence of the Project on the Site, Buyer shall immediately notify Seller. Buyer and Seller 
shall cooperate in contesting such assessment. If, after resolution of the matter, Taxes are imposed 
on Buyer as a result of the improvement of the Site due to the existence of the Project on the Site, 
Seller shall reimburse Buyer for such Taxes. Seller shall not be obligated to pay or reimburse 
Buyer for Taxes imposed on or measured by the Buyer’s overall revenues or income.  

(C) If a Party is required to remit or pay Taxes that are the other Party’s 
responsibility hereunder, such Party shall promptly reimburse the other for such Taxes. Consistent 
with Applicable Law, the Parties shall use all reasonable efforts to administer this PPA and 
implement the provisions in this PPA in a manner that will minimize Taxes due and payable by all 
Parties. 

(D) The Parties shall provide each other, upon written request, with copies of 
any documentation respecting this PPA or the Project that may be reasonably necessary in the 
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ordinary course of any inter-governmental, state, local, municipal or other political subdivision tax 
audit inquiry or investigation. 

(E) Consistent with Applicable Law, the Parties shall cooperate to minimize 
Taxes; however, no Party shall be obligated to incur any extraordinary financial burden to reduce 
Taxes for which the other Party is responsible hereunder. 

9.8 Setoff and Payment Adjustments.  Except as otherwise expressly provided for in 
this PPA, including Section 9.9 below, all payments between the Parties under this PPA shall be 
made free of any restriction or condition and without deduction or withholding on account of any 
other amount, whether by way of setoff or otherwise.  

9.9 Netting. 

(A) A Party at any time may offset against any and all amounts that may be due 
and owed to the other Party under this PPA, including damages and other payments that are owed 
by a Party to the other Party pursuant to this PPA. Undisputed and non-offset portions of amounts 
invoiced under this PPA shall be paid on or before the due date or shall be subject to the late 
payment interest charges set forth in Section 9.4. 

(B) If Seller and Buyer net their obligations to each other under this PPA, then 
such amounts will be aggregated, and Seller and Buyer will discharge their obligations to pay 
through netting of payments on a current accounting basis. If the amounts owed by Buyer or Seller 
to the other are equal on a current accounting basis, neither shall be required to make payment 
under this PPA. 

9.10 Survival on Termination.  The provisions of this Article 9 shall survive the 
repudiation, termination or expiration of this PPA for so long as may be necessary to give effect 
to any outstanding payment obligations of the Parties that became due and payable prior to any 
such repudiation, termination or expiration. 

ARTICLE 10 
Operations and Maintenance 

10.1 Construction of the Project. 

(A) Seller will diligently pursue the development and construction of the Project 
using commercially reasonable efforts consistent with Prudent Utility Practices and in compliance 
with the terms and conditions of the Interconnection Agreement, the PPA, Applicable Law and 
other applicable requirements and standards.  Seller will be solely responsible for, and the Solar 
Energy Output Payment Rate will not be adjusted to accommodate, increased costs or any failure 
to obtain any Tax Benefits. On and after the Execution Date through the start of construction, 
Seller will provide Buyer monthly development and construction updates. Seller shall provide to 
Buyer a functional Project Schedule in Microsoft Project format within thirty (30) Days of the 
Execution Date, including key project milestones as reasonably agreed with Buyer, and shall 
resubmit the schedule, including a 1 Month look-ahead of project activities, with each subsequent 
monthly update. During the construction phase of the Project, Seller shall employ apprentices as 
set forth in, and at levels required by, the New Mexico Public Utility Act.   
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(B) On and after the start of construction and through the Commercial Operation 
Date, Seller will provide Buyer monthly construction updates no later than the 15th Day of each 
month.  At a minimum, monthly updates shall include the Project Schedule and list of schedule 
risks and material cost risks. If Seller becomes aware of any critical milestone that will not be 
achieved by the required date, Seller must provide Buyer written notice and a recovery plan to 
eliminate any delay in the Commercial Operation Date.  In no event will Seller’s failure to 
complete one or more critical milestones by the established dates change, delay or otherwise affect 
the requirement to achieve Commercial Operation by the Guaranteed Start Date.  Buyer shall have 
the right to monitor the construction, commissioning, start-up, testing and operations of the Project 
and to be present during the commissioning, start-up and testing of the Project; provided, however, 
that Buyer shall comply with Seller’s applicable safety and health rules and requirements and shall 
conduct itself in a manner that will not unreasonably interfere with the Project’s operations. 

(C) Seller may not modify, alter or otherwise change the Project without the 
prior written consent of Buyer, except (i) as required by Prudent Utility Practices or Applicable 
Law; or (ii) for modifications, alterations, expansions or other changes that would not be expected 
to materially and adversely alter the Guaranteed Solar Capacity, Annual Performance Ratio or 
availability of the Project, materially increase the Installed Solar Capacity over that commissioned 
as of the Commercial Operation Date or materially and adversely impact the capabilities of the 
Project; or (iii) in connection with routine maintenance on the Project, including like-kind repairs 
and replacement of equipment, as determined to be reasonable or necessary by Seller. 

(D) Seller shall designate (by a written notice delivered to Buyer by the 
Execution Date, a Project Manager reasonably acceptable to Buyer who shall have full 
responsibility for the performance of the construction, commissioning, start-up and testing by 
Seller and shall act as a single point of contact in all matters on behalf of Seller (“Project 
Manager”).  Seller may designate a new Project Manager from time to time by a written notice 
delivered to Buyer, subject to Buyer’s consent, which consent shall not be unreasonably denied or 
delayed. Seller’s Project Manager shall be deemed to have full authority to act on behalf of Seller, 
and notices given by Buyer to the Project Manager shall be deemed as having been given to Seller. 

(E) Other than the rights and obligations of Buyer specified in this PPA and any 
documents ancillary hereto, neither this PPA nor any such ancillary document shall be interpreted 
to create in favor of Buyer, and Buyer specifically disclaims, any right, title or interest in any part 
of the Project. 

10.2 Commissioning Tests.   

(A) Seller shall provide proposed Commissioning Test procedures to Buyer 
at least one hundred twenty (120) Days prior to the performance of the first planned 
Commissioning Test. Buyer shall provide any comments to the proposed Commissioning Test 
procedures to Seller within forty-five (45) Days of its receipt of the proposed Commissioning Test 
procedures. Seller shall incorporate Buyer’s reasonable comments to such proposed 
Commissioning Test procedures in the final Commissioning Test procedures. Seller shall give 
Buyer at least sixty (60) Days’ prior notice of the approximate test date and ten (10) Days’ prior 
notice of the final tests scheduled relating to the commissioning of the Project (“Commissioning 
Tests”) as described in Exhibit F. Representatives of Buyer shall have the right to be present at all 
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such testing and Seller shall promptly provide raw data and preliminary results of all 
Commissioning Tests for verification by Buyer prior to the Commercial Operation Date. Seller 
shall promptly notify Buyer of any changes to the test date or the date of any Commissioning Tests 
relating to the Project in order that Buyer may arrange for its respective representatives to attend.  

10.3 Access to and Inspection of the Project. 

(A) Seller shall provide Buyer and its authorized agents, employees and 
inspectors reasonable access to the Project, including the control room and Seller’s Interconnection 
Facilities, for the purposes set forth herein. Buyer acknowledges that such access does not provide 
Buyer with the right to direct or modify the operation of the Project in any way and further 
acknowledges that any exercise by Buyer of its rights under this Section 10.3(A) shall be at its 
own risk and expense; provided, however, that Buyer shall comply with Seller’s applicable safety 
and health rules and requirements and shall conduct itself in a manner that will not unreasonably 
interfere with the Project’s operations.   

(B) No inspections of the Project, whether by Buyer or otherwise, and no 
acceptance or approval given under this PPA, shall relieve Seller of or reduce its obligation to 
maintain the Project and operate the same in accordance with this PPA and Prudent Utility 
Practices. In no event shall any statement, representation, or lack thereof by Buyer, either express 
or implied, relieve Seller of its exclusive responsibility for the Project. Any inspection of Seller’s 
property or equipment by Buyer, or any review by Buyer or consent by Buyer to Seller’s plans, 
shall not be construed as endorsing the design, fitness or operation of the Project equipment nor as 
a warranty or guarantee. 

10.4 Operating Parameters. 

(A) Seller shall operate or procure the operation of the Project in accordance 
with Prudent Utility Practices (“Operating Parameters”), subject only to Emergency Conditions 
and Force Majeure Events; provided that, during the Term of this PPA, Seller shall: (i) have the 
sole responsibility to, and shall at its sole expense, operate and maintain the Project in accordance 
with all requirements set forth in this PPA, and (ii) comply with reasonable requirements of Buyer 
regarding day-to-day or hour-by-hour communications with Buyer. Subject to compliance with 
the Operating Parameters, Seller agrees to operate the Project in such a manner that Solar Energy 
Output delivered by Seller will meet all requirements for voltage level, harmonics, power factor, 
VARs, Ancillary Services and other electrical specifications required by the Transmission 
Provider and will have the capabilities to be dispatched manually by Seller as is necessary to 
comply with the provisions of this PPA.  Seller shall provide Buyer with all real time measurement 
parameters of the Project including individual inverter and system availability data made available 
to Buyer via a SCADA or equivalent interface.  Seller shall provide Buyer, and shall maintain 
during the Term, a data link into the forecasting tools used by Seller.  

(B) Seller shall operate the Project such that all system protective equipment is 
in service whenever the Project is connected to, or is operated in parallel with, the Transmission 
Provider’s Transmission System, except for normal testing and repair. Seller shall provide 
adequate system protection, system protection awareness and control devices to ensure safe and 
protected operation of all energized equipment during normal testing and repair that can be 
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monitored by the System Control Center. The Project’s protective equipment shall meet Institute 
of Electrical and Electronic Engineers standards and Prudent Utility Practices. Seller shall have 
qualified personnel test, calibrate and certify in writing the proper functioning of all protective 
equipment at least once every twelve (12) Months. Seller shall perform a unit functional trip test 
after each overhaul of the Project’s major equipment and shall provide results to Buyer in writing 
prior to returning the equipment to service. All of the foregoing shall be conducted in accordance 
with Prudent Utility Practices. PNM reserves the right to audit and/or observe Seller’s testing and 
calibration of the protective equipment. Seller shall provide Buyer with ten (10) Day’s written 
notice of planned testing and/or calibration. 

10.5 Operating Procedures.   

(A) Not later than thirty (30) days before the Commercial Operation Date, an 
operating committee consisting of Seller and Buyer representatives shall develop mutually 
agreeable written Operating Procedures for integration of the Project into Buyer’s system.  Buyer 
and Seller shall review and mutually agree on any appropriate updates to the Operating Procedures 
at least once per calendar year or more frequently as changes dictate.  Operating Procedures shall 
include, but not be limited to, methods of day-to-day communications; metering, telemetering, 
telecommunications, and data acquisition procedures; key personnel lists for Seller and Buyer, 
including an appointed authorized representative for each Party; clearances and switching 
practices; operations and maintenance scheduling and reporting; scheduling and forecasting 
practices; daily capacity and Solar Energy Output reports; unit operations log; Seller Forced 
Outage and planned outage reporting, and such other matters as may be mutually agreed upon by 
the Parties.  Seller must staff, operate, maintain and control the Project at all times consistent with 
the Operating Procedures, the PPA, Prudent Utility Practice, Applicable Laws and required 
permits.  The Operating Procedures also will require Seller to take all measures necessary to 
remediate or otherwise correct any breach of environmental protection regulations as required 
under Applicable Law.  Personnel of Seller capable of starting, running, and stopping the Project 
must be continuously available, either at the Project or capable of being at the Project on ninety 
(90) minutes’ notice, and must be continuously available by phone.  Seller will make qualified 
personnel available twenty-four (24) hours per day, seven (7) days per week to perform scheduling 
and receive and give communications relating to the operation and dispatch of the Project.  Buyer 
will use commercially reasonable efforts to notify Seller twenty-four (24) hours in advance of 
potentially critical start-ups. 

(B) Seller will prepare detailed test protocols and procedures for any tests to be 
performed in connection with achieving Commercial Operation and for periodic tests as required 
within this PPA.  The protocols and procedures will be developed by Seller in accordance with the 
requirements of the PPA and the appropriate power test code standards.  Draft protocols and 
procedures must be submitted to Buyer and the System Control Center for review and approval, 
which approval will not be withheld unreasonably. 

10.6 Project Maintenance. 

(A) Seller shall maintain all Project equipment or cause the same to be 
maintained at all times in accordance with Prudent Utility Practices and otherwise in accordance 
with this PPA.  At least sixty (60) days before the Commercial Operation Date, Seller will provide 
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Buyer a notice of Scheduled Maintenance Outages for the Project for the first Commercial 
Operation Year within the Term. Thereafter, Seller shall provide Buyer with a notice of the semi-
annual Scheduled Maintenance Outages by no later than October 15 for the period of June 1 
through November 30 for the following Commercial Operation Year and by no later than April 15 
for the subsequent period of December 1 through May 31.  Should Buyer desire to change the 
reporting dates noted above as a result of PNM’s participation in a regional market or program 
(including the Western Resource Adequacy Program), the Seller will adjust these reporting dates 
for compliance upon mutual agreement of the Parties. 

With the April 15 forecast, Seller shall provide a notice of estimated long-term Scheduled 
Maintenance Outages for the next four (4) Commercial Operation Years.  Each notice of Scheduled 
Maintenance Outages must identify each planned interruption and/or reduction of the Plant’s 
generation, including the duration of such event.  Each Scheduled Maintenance Outage will be 
subject to approval by Buyer, not to be unreasonably withheld.  Buyer may, within fifteen (15) 
Days after receipt of the schedule, request reasonable modifications to the schedule. Seller may 
not schedule any interruption or reduction to the Plant’s generation for any reason at any time 
during May 1st through September 30th, December, or January without the prior written approval 
of Buyer, which approval may be withheld or granted in Buyer’s sole discretion.  Buyer may 
request Seller to defer or reschedule any Scheduled Maintenance Outage up to forty-eight (48) 
hours before commencement of the outage.  Seller must give Buyer no less than ninety (90) days’ 
advance notice of any proposed change in the annual maintenance schedule.  Such requested 
changes in the schedule shall not materially adversely impact Buyer, and Seller agrees to 
compensate Buyer for any costs incurred by Buyer as a result of such change.  Notwithstanding 
any provision herein to the contrary, prior notice and Buyer approval shall not be required if such 
project maintenance is required for safety, Emergency Conditions, or compliance with Applicable 
Law and cannot be delayed until the next Scheduled Maintenance Outage.   

(B) Seller shall be responsible (at its own cost and expense) for timely 
obtaining, maintaining, and complying with all agreements, arrangements and permits necessary 
for delivery of the Solar Energy Output to the Point of Delivery. Upon the reasonable, written 
request of Buyer, Seller shall make available to Buyer copies of any environmental permits, plans, 
and/or studies related to the Project.  

10.7 Sales to Third Parties.  As of the start of the Test Period, Seller shall not sell or 
divert Solar Energy Output to a third Person. 
 

10.8 Performance Tests.  “Performance Tests” include any of First Year Performance 
Test, Annual Performance Tests, and Buyer-Requested Performance Tests as described in this 
Section 10.8. 

(A) Seller shall conduct a performance test within the first three (3) calendar 
months of the first Commercial Operation Year (the “First Year Performance Test”). 

(B) Seller shall conduct a performance test in each Commercial Operation Year 
beyond the first year (the “Annual Performance Tests”). Annual Performance Tests shall be 
performed within the first three (3) calendar months of each Commercial Operation Year.   
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(C) An annual degradation rate of seven-tenths of one percent (0.7%) per year 
will be used in the Annual Performance Test PVSYST Model for the purpose of performance 
testing described in this Section 10.8.  

(D) First Year Performance Tests, Annual Performance Tests, and Buyer-
Requested Performance Tests shall be conducted in accordance with ASTM E2848-13, except 
where deviations are provided in this Section 10.8 (D).  

(1) The reporting conditions (“RC”) will be developed in 
accordance with ASTM E2939-13 and will utilize site measured irradiance, 
ambient temperature, and wind speed data collected during the test. The same RC 
will be used for computing the Model Rated Power and Test Rated Power using 
their respective regression equations. 

(2) The primary result from an Annual Performance Test or 
Buyer-Requested Performance Test is the ratio of Test Rated Power to Model Rated 
Power (the “Performance Test Ratio”).  

(3) “Test Rated Power” shall be the value produced by the 
regression of filtered site measured power and site measured weather data evaluated 
at the reporting conditions (RC), adjusted by Seller for any unavailable equipment 
during the test. 

(4) “Model Rated Power” shall be the value produced by the 
regression of filtered Annual Performance Test PVSYST Model power and filtered 
model weather data evaluated at the reporting conditions (RC), adjusted by Seller 
for any unavailable equipment during the test. 

(5) The Model Rated Power will be calculated using the Annual 
Performance Test PVSYST Model. Site measured GHI irradiance will be used as 
the irradiance input to the PVSYST model rather than site measured POA 
irradiance. 

(6) The PVSYST model prepared by the independent engineer 
during project financing will be used as the PVSYST model for initial comparison 
to the actual site performance during the First Year Performance Test. Seller shall 
provide to Buyer the modifications to the PVSYST model after completion of the 
First Year Performance Test necessary to arrive at a set of regression coefficients 
that closely match those derived from test data as well as to achieve a Performance 
Test Rating of 1.000. The resulting modified PVSYST model together with a 
schedule of annual degradation will be the “Annual Performance Test PVSYST 
Model.” 

(7) The Annual Performance Test PVSYST Model and a listing 
of model input assumptions shall be prepared by Seller and furnished to Buyer 
within one (1) month of the completion of the First Year Performance Test. The 
model will include annual degradation previously agreed to by the Parties. This 
mutually accepted model will be utilized without modification, unless agreed to by 
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both Parties, in all Annual Performance Tests and Buyer-Requested Performance 
Tests as well as determination of any Annual Performance Test Guarantee Damages 
as defined in Section 10.9.  

(E) Within thirty (30) days of the completion of a Performance Test, Seller 
may elect to conduct a single re-test. Upon completion of the single re-test, Seller must choose for 
the results of either test to be used as the Annual Performance Test.   

(F) For all Performance Tests and re-tests, Seller shall notify Buyer at least ten 
(10) Days prior to the initiation of the Performance Test or re-test, and Buyer shall have the option 
to inspect the Project during such Performance Test or re-test. 

(G) For all Performance Tests and re-tests, Seller shall provide a 
“Performance Test Report” including all performance data, model simulations, calculations, and 
test reports to the Buyer for analysis and approval. 

10.9 Annual Performance Test Guarantee Damages.   

(A) Seller guarantees that Annual Performance Tests shall meet or exceed the 
Annual Performance Test Guarantee. The “Annual Performance Test Guarantee” is met when 
the average of the Performance Test Ratio for the Annual Performance Test and the Performance 
Test Ratio for the previous Annual Performance Test, or the First Year Performance Test (i.e. 
1.000) as applicable, results in a value greater than or equal to 0.950 (the “Performance Test 
Guarantee Ratio”) without the application of any commercial test tolerance or adjustment to the 
results for test measurement uncertainty. If an Annual Performance Test shows that the Annual 
Performance Guarantee was met, then Seller shall not owe Annual Performance Test Guarantee 
Damages. 

(B) If any Annual Performance Test shows that the Annual Performance 
Guarantee was not met, then Seller shall owe Annual Performance Test Guarantee Damages 
calculated in accordance with this Section 10.9.  The calculated energy shortfall (the “Energy 
Shortfall”) shall be the total energy delivered in the most recently completed Commercial 
Operation Year multiplied by the Shortfall Factor. The “Shortfall Factor” is one (1) minus the 
ratio of the average of the Performance Test Ratios of the most recently completed Commercial 
Operation Year and the Commercial Operation Year immediately preceding the most recently 
completed Commercial Operation Year and the Performance Test Guarantee Ratio. 

 

 

Where, 

ES = Energy Shortfall 

En = Energy delivered in the most recently completed Commercial Operation Year 

DocuSign Envelope ID: 2C90CFCD-B1E3-4A58-9869-F220D164AD0B



 

42  

SF = Shortfall Factor 

PTRn = Performance Test Ratio for the most recently completed Commercial 
Operation Year 

PTRn-1 = Performance Test Ratio for the Commercial Operation Year immediately 
preceding the most recently completed Commercial Operation Year 

PTGR = Performance Test Guarantee Ratio 

(C) If the Energy Shortfall calculation results in a positive number, Seller shall 
pay Annual Performance Test Guarantee Damages in accordance with Seller’s obligations under 
the provisions of this Section 10.9. Liquidated damages associated with failure to meet the Annual 
Performance Test Guarantee shall be paid in the amount equal to (x) the Solar Energy Output 
Payment Rate, multiplied by (y) the Energy Shortfall as determined by the Annual Performance 
Test Guarantee (“Annual Performance Test Guarantee Damages”), but in no event in excess of 
the Annual Solar Capacity Guarantee Damages Cap and the Aggregate Solar Capacity Guarantee 
Damages Cap.  In the event that Buyer-Requested Performance Test Guaranty Damages are due 
for an overlapping time period, the value for En in the above equation shall be reduced by any 
Energy delivered during the Deficiency Period (Ed) as outlined in Section 10.10(B).   

(D) Example energy shortfall calculation: A Performance Test is conducted and 
results in an average Performance Test Ratio of 0.930 (average of the Performance Test Ratios of 
the most recently completed Commercial Operation Year and the Commercial Operation Year 
immediately preceding the most recently completed Commercial Operation Year). The Solar 
Energy Output Payment Rate in the most recently completed Commercial Operation Year is 
$29.84 /MWh and the total annual energy delivered by the project in the most recently completed 
Commercial Operation Year is 276,482 MWh. Damages shall be paid as a result of the 
Performance Test Ratio being less than the guaranteed value of 0.950. The amount of liquidated 
damages is calculated to be [276,482 MWh] X [1 - 0.930 / 0.950] X [$29.84 /MWh] = $173,688.90. 

(E) The aggregate Annual Performance Test Guarantee Damages payable by 
Seller for failure to meet the Annual Performance Test Guarantee in any Commercial Operation 
Year, plus the Buyer-Requested Performance Test Guarantee Damages, shall be capped annually 
at a value equivalent to Thirteen Thousand Five Hundred Dollars ($13,500) per MW of Guaranteed 
Solar Capacity (“Annual Solar Capacity Guarantee Damages Cap”) and in the aggregate over 
the Term of the PPA at a value equal to Forty Thousand Five Hundred Dollars ($40,500) per MW 
of Guaranteed Solar Capacity (“Aggregate Solar Capacity Guarantee Damages Cap”).  
Amounts payable pursuant to this Section 10.9(E) shall constitute Buyer’s sole and exclusive 
remedy, and Seller’s sole and exclusive liability, in connection with any deficiency in connection 
with Annual Performance Tests or Buyer-Requested Performance Tests.   

10.10 Buyer-Requested Performance Tests.  Seller shall perform additional Buyer-
Requested Performance Tests as requested by Buyer (“Buyer-Requested Performance Tests”), 
limited to the conditions described in this Section 10.10. Buyer-Requested Performance Tests will 
be conducted as described in Section 10.8, for tests performed within the second and subsequent 
Commercial Operation Years. 
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(A)  Seller guarantees that the Performance Test Ratio for Buyer-Requested 
Performance Tests shall meet or exceed the Performance Test Guarantee Ratio without the 
application of any commercial test tolerance or adjustment to the results for test measurement 
uncertainty. 

(B) The calculated energy shortfall (the “Energy Shortfall”) shall be the 
product of (i) total energy delivered from the date of a failed Buyer-Requested Performance Test 
until the date a subsequent retest confirms a Performance Test Ratio equal to or greater than the 
Performance Test Guarantee Ratio (a “Deficiency Period”), multiplied by (ii) the Shortfall 
Factor.  The Shortfall Factor is one (1) minus the ratio of the Performance Test Ratio and the 
Performance Test Guarantee Ratio. 

ES = Ed x SF 

 

 

Where,  

ES = Energy Shortfall 

Ed = energy delivered during the Deficiency Period  

 SF = Shortfall Factor 

PTR = Performance Test Ratio for the current Buyer-Requested Performance Test 

PTGR = Performance Test Guarantee Ratio 

(C) If the Energy Shortfall calculation results in a positive number, Seller shall 
pay Buyer-Requested Performance Test Guarantee Damages in accordance with Seller’s 
obligations under the provisions of this Section 10.10. Liquidated damages associated with failure 
to meet the Buyer-Requested Performance Test Guarantee shall be paid in the amount equal to (x) 
the Solar Energy Output Payment Rate, multiplied by (y) the Energy Shortfall as determined by 
the Buyer-Requested Performance Test Guarantee (“Buyer-Requested Performance Test 
Guarantee Damages”), but in no event in excess of the Annual Solar Capacity Guarantee 
Damages Cap and the Aggregate Solar Capacity Guarantee Damages Cap. 

(D) Example energy shortfall calculation: A performance test is conducted and 
results in Performance Test Ratio of 0.930. The Solar Energy Output Payment Rate during the 
Deficiency Period is $29.84 /MWh and the total energy delivered by the project during the 
Deficiency Period is 150,000 MWh. Damages shall be paid as a result of the Performance Test 
Ratio being less than the guaranteed value of 0.950. The amount of liquidated damages is 
calculated to be [150,000 MWh] X [1 - 0.930 / 0.950] X [$29.84 /MWh] = $94,231.58. 
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(E) Only one (1) Buyer-Requested Performance Test may be requested per 
Commercial Operation Year. 

(F) Buyer-Requested Performance Test may not be requested within three 
months of a previous Performance Test. 

(G) Buyer-Requested Performance Test will be performed at a time mutually 
agreeable to both Parties.  

10.11 Weather Stations.   

(A) Seller shall, at Seller’s cost and no later than six (6) months prior to the 
Commercial Operation Date, provide, install, own, operate and maintain a minimum of four (4) 
stand-alone meteorological stations (“Weather Stations”) at the Project to monitor and report 
weather data, for use by both Buyer and Seller. The Weather Stations shall be equally spaced 
around the perimeter of the solar array to provide representative conditions for the whole of the 
Project and to provide information on changing weather conditions for short-term (e.g. 5 to 15 
minute) generation forecasting.  The Weather Stations shall include the capability for measuring, 
indicating, and recording PV cell temperature, wind speed and direction (instantaneous and 
average), barometric pressure, solar radiation, rainfall (daily and monthly plus rate), ambient 
temperature and humidity. Seller shall submit to PNM for review and approval, Seller’s technical 
specifications for the Weather Stations along with a site plan showing the location of the station(s) 
(GPS coordinates), the location of all solar generating units, photovoltaic modules, current 
inverters, and other prominent features, as applicable. The system shall be interconnected via a 
web-based file transfer protocol, or other mutually-agreeable protocol, to provide indication of all 
measured parameters to PNM and the data shall be available to PNM via a PI historian interface. 
Seller shall provide to Buyer, and shall maintain during the Term, a data link or unrestricted real 
time access into the weather forecast modeling.  

(B) Seller shall not select the type of Weather Station without the prior written 
consent of PNM, which shall not be unreasonably withheld. No later than six (6) months prior to 
the estimated Commercial Operation Date, the Parties shall agree on the locations of the Weather 
Stations and any applicable protocols for testing, accuracy, failure or other relevant characteristics 
of the Weather Stations.  

(C) Data collected from the Weather Stations shall be utilized for determination 
of the Solar Performance Ratio, minimum solar irradiance for determination of system availability, 
and lost output due to curtailment or outages. 

10.12 Monthly Operational Report.  Not later than the fifteenth (15th) day of each Month 
after the Commercial Operation Date, Seller shall provide a report summarizing Project operations 
in the prior Month (“Monthly Operational Report”). The Monthly Operational Report shall 
include a summary of operations and maintenance activities performed; scheduling and forecasting 
activities; daily capacity and Energy Output reports; a unit operations log; Seller Forced Outages, 
deratings, and Scheduled Maintenance Outage reporting; and such other matters as may be 
mutually agreed upon by the Parties for the prior Month. Included in the Monthly Operational 
Report shall be a schedule prepared and maintained by Seller identifying all Scheduled 
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Maintenance Outages forecast in the next three (3) Months. The data reported in the Monthly 
Operational Report must meet all requirements specified in the NERC Generating Availability 
Data System (GADS) manual. In the event of any disagreement between Buyer and Seller 
concerning the schedule prepared by Seller, the Parties shall promptly confer to resolve the 
disagreement. 

10.13 Lease Liability Operational Expenses. If the pricing terms and conditions of this 
PPA would result in Buyer incurring a lease liability greater than zero dollars ($0), then Seller 
shall provide Buyer, upon Buyer’s reasonable request, an approximate percentage, or other 
information necessary for Buyer to determine an approximate percentage, of the cost of on-going 
operational expenses for the Project (e.g. operations and maintenance costs, property taxes and 
other such expenses) relative to the Solar Energy Output Payment Rate for a specified measuring 
period. 

ARTICLE 11 
RECs and Environmental Attributes 

11.1 Sale of RECs and Environmental Attributes. 

(A) Other than as specified in Sections 11.1(D) and 11.1(E) below, effective 
from the date on which the Project first delivers Energy for sale to Buyer at the Point of Delivery, 
Seller shall transfer to Buyer, free and clear of all claims, liens, security interests and 
encumbrances, of any kind, nature and description, all right, title and interest in and to RECs and 
Environmental Attributes associated with the generation of Energy. Seller shall make the RECs 
available to Buyer no later than five (5) Business Days after the RECs are created in WREGIS, 
subject to a day-for-day extension based on availability of the WREGIS website.  Seller shall be 
liable for Buyer’s costs to replace the RECs if Seller fails to deliver RECs within ten (10) Days 
after notice from Buyer.  The RECs and Environmental Attributes transferred under this PPA shall 
be bundled with the associated Energy, and Buyer shall pay Seller for the bundled RECs and 
Environmental Attributes and Energy as set forth in this PPA. 

(B) Seller and Buyer shall execute all documents and instruments necessary to 
effect transfer of the RECs and Environmental Attributes to Buyer or its respective designee(s).  

(C) Ownership by Buyer of Environmental Attributes and RECs shall include 
any Environmental Attributes and RECs that are reserved or “banked” throughout the Term of this 
PPA, but not used, sold, assigned or otherwise transferred during the Term of this PPA. Buyer 
may, to the extent permitted by Applicable Law and this PPA, assign its rights, title and interest in 
and to any RECs and Environmental Attributes associated with the Project to one or more third 
parties under any transaction permitted by Applicable Law. 

(D) Except as otherwise provided in Section 8.1, Tax Benefits in effect on the 
Execution Date of this PPA or any successor provision providing for a federal, state and/or local 
tax credit determined by reference to renewable electric energy produced from renewable energy 
resources shall be owned by Seller.  

(E) Seller shall, at its sole expense and prior to commencement of the Test 
Period, take all actions and execute all documents or instruments necessary to ensure that the 
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Project is registered as a generating unit in WREGIS for the purpose of tracking all Renewable 
Energy Certificates corresponding to all Metered Output, and that all associated WREGIS 
Certificates are issued and tracked and transferred in a timely manner to Buyer.  Seller shall comply 
with all Applicable Laws, including the WREGIS Operating Rules, regarding the certification and 
transfer of such WREGIS Certificates to Buyer and Buyer shall be given sole title to all such 
WREGIS Certificates.  Seller shall promptly provide written documentation to Buyer evidencing 
that the Project has been registered in WREGIS. Seller shall be responsible for all expenses 
associated with registering the Project with WREGIS, establishing and maintaining Seller’s 
WREGIS account, paying WREGIS Certificate issuance and transfer fees, and transferring 
WREGIS Certificates from Seller’s WREGIS account to Buyer’s WREGIS account.   

(F) Seller shall register the Project, as necessary, so that the Project is compliant 
with reporting requirements related to RECs and Environmental Attributes and certification 
requirements under any applicable federal, state or regional program or Applicable Law. 
Notwithstanding the foregoing, Seller shall not be required to expend more than Five Thousand 
Dollars ($5,000) per MW annually and Ten Thousand Dollars ($10,000) per MW in the aggregate 
to maintain compliance due to regulatory changes relating to RECs. 

(G) Prior to commencement of the Test Period, Seller shall provide written 
documentation to Buyer evidencing that the RECs generated by the Project will be reported to 
WREGIS using a WREGIS Qualified Reporting Entity, as that term is defined by WREGIS. 

(H) Neither Seller nor Buyer will have any liability to the other for any act, 
omission, misrepresentation, or breach (other than an act or omission due to the failure to pay fees, 
charges or expenses by the responsible Party), by an entity that certifies the characteristics or 
delivery of a REC, or the qualification of the Project as a renewable energy facility, under 
Applicable Law. The certifying entity may include a Governmental Authority, WREGIS or other 
generation information system, an independent auditor or other third party. 

ARTICLE 12 
Default and Remedies 

12.1 Events of Default of Seller. 

(A) Any of the following events shall constitute an Event of Default of Seller 
upon its occurrence and no cure period shall be applicable: 

(1) Seller’s dissolution or liquidation; 

(2) Seller’s assignment of this PPA (or any of its rights hereunder) for 
the benefit of creditors, except as permitted pursuant to Article 18 and in any consent to 
collateral assignment with any Lender; 

(3) Seller’s filing of a petition in voluntary bankruptcy or insolvency or 
for reorganization or arrangement under the bankruptcy laws of the United States or under 
any insolvency law of any state, or Seller voluntarily taking advantage of any such law by 
answer or otherwise; 
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(4) The intentional sale by Seller to a third party, or diversion by Seller 
for any use, of Energy, RECs or Ancillary Services committed to Buyer by Seller, except 
for Energy, RECs or Ancillary Services, as applicable, that Buyer fails to accept or pay 
for;  

(5) Seller’s actual fraud, material misrepresentation or willful 
misconduct in connection with this PPA; 

(6) The failure of Seller to maintain Security in accordance with Article 
19, unless remedied within ten (10) Business Days of receipt by Seller of written notice 
of such failure from Buyer or the entity providing such Security;  

(7) The failure of Seller Guarantor to make, when due, any payment due 
to Buyer under or in connection with this PPA, or the failure of any Seller Guarantor to 
meet the criteria as set forth in the definition of Seller Guarantor if no other acceptable 
form of Security is provided pursuant to Section 19.2, unless remedied within ten (10) 
Business Days of receipt by Seller of written notice of such failure from Buyer;  

(8) Seller’s failure to achieve the Commercial Operation Date for the 
Project on or prior to the Guaranteed Start Date, except as may be extended subject to 
Section 3.6; or 

(9) Seller’s failure to deliver RECs in accordance with the terms of this 
PPA, unless remedied within ten (10) Business Days of receipt of notice of such failure. 

(B) Any of the following events shall constitute an Event of Default of Seller 
upon the failure of Seller to cure within thirty (30) Days after the date of written notice from Buyer 
to Seller:  

(1) Seller’s Abandonment of construction or operation of the Project; 

(2) Except to the extent arising from the acts or omissions of the 
Transmission Provider or Buyer, Seller is not able to deliver Energy to the Point of 
Delivery as a result of the Project not maintaining its interconnection with the 
Transmission Provider’s Interconnection Facilities or otherwise fails to maintain in effect 
any agreements required to deliver Energy to the Point of Delivery;  

(3) Seller’s failure to make any payment due to Buyer under or in 
connection with this PPA (subject to Seller’s rights with respect to disputed payments 
under Article 9 and net of outstanding damages and any other rights of offset that Seller 
may have pursuant to this PPA);  

(4) Seller’s failure to comply with any other material obligation under 
this PPA, which would result in a material adverse impact on Buyer; 

(5) The Project fails, after the Commercial Operation Date, to maintain 
an Actual Solar Availability Percentage of at least eighty percent (80%) over any twenty-
four (24) consecutive  months during the Term excepting to the extent due to the failure 
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of a main generator step-up transformer (which exception may apply only once during the 
Term), provided that the 30-Day cure period indicated in Section 12.1(B) does not apply 
and Seller remediates the cause of the shortfall of Actual Availability Percentage 
requirements as soon as reasonably practicable, however, in no event later than one 
hundred eighty (180) days after falling below the eighty percent (80%) value. 
Notwithstanding the above, Seller shall notify Buyer within thirty (30) days after the initial 
occurrence of a main generator step-up transformer failure of the steps that Seller is taking 
to remediate the failure and thereafter keeps Buyer apprised, on a monthly basis, of 
Seller’s progress towards resolving such main generator step-up transformer failure; or  

(6) Seller fails to register the Project within WREGIS in accordance 
with the terms of this Agreement. 

(C) Any of the following events shall constitute an Event of Default of Seller 
upon the failure of Seller to cure within sixty (60) Days after the date of written notice from Buyer 
to Seller, or such longer period as may be necessary to effectuate a cure provided that Seller has 
commenced and diligently continues its efforts to effectuate a cure, not to exceed an additional 
thirty (30) Days: 

(1) Seller’s assignment of this PPA, or any Change of Control of Seller, 
or Seller’s sale or transfer of its interest, or any part thereof, in the Project, except as 
permitted in accordance with Article 18; 

(2) Any representation or warranty made by Seller in this PPA shall 
prove to have been false or misleading in any material respect when made or, other than in 
connection with the representations and warranties provided in Sections 15.1(P) and 15.1(Q) 
which shall be required to remain valid through the Commercial Operation Date,  ceases 
to remain true during the Term if such cessation would reasonably be expected to result 
in a material adverse impact on Buyer; or 

(3) The filing of an involuntary case in bankruptcy or any proceeding 
under any other insolvency law against Seller as debtor, or its parent or any Affiliate that 
is reasonably likely to materially and adversely impact Seller’s ability to construct the 
Project or perform its obligations hereunder; provided, however, that Seller does not 
obtain a stay or dismissal of the filing within the cure period.  

12.2 Events of Default of Buyer. 

(A) Any of the following shall constitute an Event of Default of Buyer upon its 
occurrence, and no cure period shall be applicable: 

(1) Buyer’s dissolution or liquidation provided that division of Buyer 
into multiple entities shall not constitute dissolution or liquidation; 

(2) Buyer’s assignment of this PPA (or any of its rights hereunder) for 
the benefit of creditors; or 
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(3) Buyer’s filing of a voluntary petition in bankruptcy or insolvency or 
for reorganization or arrangement under the bankruptcy laws of the United States or under 
any insolvency law of any State, or Buyer voluntarily taking advantage of any such law 
by answer or otherwise. 

(B) Any of the following shall constitute an Event of Default of Buyer upon the 
failure of Buyer to cure within thirty (30) Days after the date of written notice from Seller to Buyer: 

(1) Buyer’s failure to make any payment due hereunder (subject to 
Buyer’s rights with respect to disputed payments under Article 9 and net of outstanding 
damages and any other rights of offset that Buyer may have pursuant to this PPA); or 

(2) Buyer’s failure to comply with any other material obligation under 
this PPA, which would result in a material adverse impact on Seller. 

(C) Any of the following shall constitute an Event of Default of Buyer upon the 
failure of Buyer to cure within sixty (60) Days after the date of written notice from Seller to Buyer, 
or such longer period as may be necessary to effectuate a cure provided that Buyer has commenced 
and diligently continues its efforts to effectuate a cure, not to exceed an additional thirty (30) Days: 

(1) The filing of an involuntary case in bankruptcy or any proceeding 
under any other insolvency law against Buyer; provided, however, that Buyer does not 
obtain a stay or dismissal of the filing within the cure period; 

(2) Buyer’s assignment of this PPA, except as permitted in accordance 
with Article 18; or 

(3) Any representation or warranty made by Buyer in this PPA shall 
prove to have been false or misleading in any material respect when made or ceases to 
remain true during the Term if such cessation would reasonably be expected to result in a 
material adverse impact on Seller. 

12.3 Damages Prior to Termination. 

(A) Upon the occurrence of an Event of Default, and subject in each case to the 
limitation on damages set forth in Section 12.7, the Non-Defaulting Party shall have the right to 
(i) collect damages accruing prior to the Early Termination Date of this PPA from the Defaulting 
Party as set forth in Section 12.3(B), (ii) exercise its rights pursuant to Section 12.5, (iii) suspend 
performance, (iv) with respect to a Seller Event of Default, exercise its rights pursuant to 
Section 12.10 with respect to any Security, and (v) exercise its rights to terminate this PPA 
pursuant to Section 12.4. 

(B) For all Events of Default, the Non-Defaulting Party shall be entitled to 
receive from the Defaulting Party all of the damages incurred by the Non-Defaulting Party in 
connection with such Event of Default prior to the Early Termination Date; provided, that if an 
Event of Default has occurred and has continued uncured for a period of one hundred eighty (180) 
Days, the Non-Defaulting Party shall be required to either waive its right to collect further damages 
on account of such Event of Default or elect to terminate this PPA as provided for in Section 12.4. 
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If Seller is the Defaulting Party, the Parties agree that the damages recoverable by Buyer hereunder 
on account of an Event of Default of Seller shall include, to the extent applicable, an amount of 
cover damages equal to Replacement Energy Costs minus the product of (x) the quantity of Solar 
Energy Output so replaced and (y) the Solar Energy Output Payment Rate. Further, Seller 
acknowledges and agrees that in addition to the foregoing, Seller shall be obligated to pay Buyer 
any such damages associated with replacement of Solar Energy Output notwithstanding the 
availability or prices of electric energy from other fuel sources, such as natural gas.  Seller also 
shall be obligated to pay Buyer any penalties levied by any Governmental Authority in connection 
with Seller’s failure to deliver to Buyer any RECs and any Environmental Attributes pursuant to 
this PPA, provided that Buyer has used commercially reasonable efforts to avoid, minimize or 
mitigate the same. Seller acknowledges that Buyer entered into this PPA for the procurement of 
Solar Energy Output, which includes RECs and Environmental Attributes.  If Buyer is the 
Defaulting Party, the Parties agree that damages recoverable by Seller hereunder on account of an 
Event of Default of Buyer shall include costs and losses incurred by Seller due to such Event of 
Default, including, to the extent applicable, an amount of cover damages equal to the quantity of 
Solar Energy Output produced by Seller following such Event of Default, plus, to the extent that 
Seller is unable to produce Solar Energy Output due to the Event of Default of Buyer, an additional 
quantity equal to the amount of Solar Energy Output that would have been produced by Seller 
absent such Event of Default of Buyer, each multiplied by the Solar Energy Output Payment Rate; 
provided that the foregoing amount shall be reduced by an amount equal to (A) the amount of any 
revenues that Seller, using commercially reasonable efforts, is able to obtain by selling Solar 
Energy Output to a third party or into the market, less (B) Seller’s costs and expenses incurred to 
effectuate any such sales, but in no event less than Zero Dollars ($0.00). Seller shall use 
commercially reasonable efforts to avoid, minimize or mitigate Seller’s damages. 

12.4 Termination.  Upon the occurrence of an Event of Default, the Non-Defaulting 
Party shall have the right to declare a date, which shall be between fifteen (15) and sixty (60) Days 
after the notice thereof, upon which this PPA shall terminate (“Early Termination Date”).  Upon 
the effective designation of an Early Termination Date, the Non-Defaulting Party will have the 
right to immediately suspend performance under this PPA, except that Seller may not suspend 
performance of its obligation to post and maintain Development Security and Delivery Term 
Security in accordance with Article 19.  Neither Party shall have the right to terminate this PPA 
except as provided for upon the occurrence of an Event of Default as described above or as may 
be otherwise explicitly provided for in this PPA. Upon the termination of this PPA under this 
Section 12.4 for an Event of Default, the Non-Defaulting Party shall be entitled to receive the 
Termination Payment from the Defaulting Party.  As soon as practicable after the Early 
Termination Date, the Non-Defaulting Party shall (a) calculate the Termination Payment, and (b) 
give notice to the Defaulting Party of the amount of the Termination Payment.  The notice shall 
include a written statement explaining in reasonable detail the calculation of such amount and the 
sources for such calculation.  The Termination Payment shall be made to the Non-Defaulting Party, 
as applicable, within ten (10) Business Days after such notice is effective. If Seller is the Defaulting 
Party, the Termination Payment will equal the Buyer Termination Payment, and if Buyer is the 
Defaulting Party, the Termination Payment will equal the Seller Termination Payment.  
Notwithstanding the foregoing, if the Commercial Operation Date has not occurred by the 
Guaranteed Start Date, Buyer may terminate this PPA in accordance with this Section 12.4, and 
the Buyer Termination Payment will be an amount equal to the Development Security less any 
Delay Damages already paid to Buyer. Neither Party shall have liability for damages or failure to 
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deliver or purchase Solar Energy Output after the effective date of such termination, including 
Replacement Energy Costs. 

(A) In the event that Seller is the Defaulting Party, as soon as practicable after 
notice of the Early Termination Date, Buyer shall calculate the Buyer Termination Payment in a 
commercially reasonable manner as of the Early Termination Date in accordance with this 
Section 12.4(A).  The notice shall include a written statement explaining in reasonable detail the 
calculation of such amount.  In calculating such amount, Buyer shall use information from third 
parties who may include dealers in the relevant markets, end-users of the relevant product, 
information vendors and other sources of market information.  Buyer shall not have to enter into a 
replacement contract to establish a Buyer Termination Payment. 

(B) In the event that Buyer is the Defaulting Party, as soon as practicable after 
notice of the Early Termination Date, Seller shall deliver written notice to Buyer of the amount of 
the Seller Termination Payment.  The notice shall include a written statement explaining in 
reasonable detail the calculation of such amount.  In calculating such amount, Seller shall use 
information from third parties who may include dealers in the relevant markets, end-users of the 
relevant product, information vendors and other sources of market information.  Seller shall not 
have to enter into a replacement contract to establish a Seller Termination Payment. 

12.5 Specific Performance.  In addition to the other remedies specified in this Article 12, 
each Party shall be entitled to seek a decree compelling specific performance with respect to, and 
shall be entitled, without the necessity of filing any bond, to seek the restraint by injunction of, 
any actual or threatened breach of any material performance obligation of the other Party under 
this PPA. 

12.6 Remedies Cumulative.  Subject to limitations on damages set forth in Section 12.7, 
each right or remedy of the Parties provided for in this PPA shall be cumulative of and shall be in 
addition to every other right or remedy provided for in this PPA, and the exercise, or the beginning 
of the exercise, by a Party of any one or more of the rights or remedies provided for herein shall 
not preclude the simultaneous or later exercise by such Party of any or all other rights or remedies 
provided for herein. 

12.7 Waiver and Exclusion of Other Damages.  The Parties confirm that the express 
remedies and measures of damages provided in this PPA satisfy its essential purposes. If no remedy 
or measure of damages is expressly herein provided, the obligor’s liability shall be limited to direct, 
actual damages only.  Neither Party shall be liable to the other Party for consequential, incidental, 
punitive, exemplary or indirect damages, lost profits or other business interruption damages by 
statute, in tort or contract (except to the extent expressly provided herein).  To the extent any 
damages are required to be paid hereunder are deemed liquidated, the Parties acknowledge that the 
damages are difficult or impossible to determine, that otherwise obtaining an adequate remedy is 
inconvenient, and that the liquidated damages constitute a reasonable approximation of the harm 
or loss.   

12.8 Payment of Amounts Due to Buyer.  Without limiting any other provisions of this 
Article 12 and at any time before or after termination of this PPA, Buyer may send Seller an invoice 
for such damages or other amounts as are due to Buyer at such time from Seller under this PPA, 
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and such invoice shall be payable in the manner, and in accordance with the applicable provisions, 
set forth in Article 9, including the provision for late payment charges. 

12.9 Duty to Mitigate.  Each Party agrees that it has a duty to mitigate damages and 
covenants that it will use commercially reasonable efforts to minimize any damages it may incur 
as a result of the other Party’s performance or non-performance of this PPA. 

12.10 Security Rights.  Upon or at any time after the occurrence and during the 
continuation of an Event of Default enumerated in Section 12.1 or an Early Termination Date 
affecting Seller, Buyer may exercise any of the rights and remedies with respect to any Security, 
including any ancillary rights and remedies under Applicable Law then in effect. Buyer shall apply 
the proceeds of the Security realized upon the exercise of any such rights or remedies to reduce 
Seller’s obligations under this PPA, subject to Buyer’s obligation to return any surplus proceeds 
remaining after such obligations are satisfied in full. 

ARTICLE 13 
Contract Administration and Notices 

13.1 Notices in Writing.  Notices required by this PPA shall be addressed to the other 
Party at the addresses noted in Exhibit D as either Party updates them from time to time by written 
notice to the other Party. Any notice, request, consent, or other communication required or 
authorized under this PPA to be given by one Party to the other Party shall be in writing. It shall 
either be hand delivered or mailed via overnight service with signature required upon receipt, to 
the representative of said other Party. If hand delivered, the notice, request, consent or other 
communication shall be simultaneously sent by facsimile or other electronic means. Any such 
notice, request, consent, or other communication shall be deemed to have been received by the 
close of the Business Day on which it was hand delivered or transmitted electronically (unless 
hand delivered or transmitted after such close in which case it shall be deemed received at the close 
of the next Business Day). Real-time or routine communications concerning operation of the 
Project shall be exempt from this Section. 

13.2 Representative for Notices.  Each Party shall maintain a designated representative 
to receive notices, who shall be identified on Exhibit D to this PPA. Either Party may, by written 
notice to the other Party, change the representative or the address to which such notices and 
communications are to be sent. 

13.3 Authority of Representatives.  The Parties’ representatives designated above shall 
have authority to act for their respective principals in all technical matters relating to performance 
of this PPA and to attempt to resolve disputes or potential disputes. However, in their capacity as 
representatives, they shall not have the authority to amend or modify any provision of this PPA. 

13.4 Records.  Seller and Buyer shall each keep and maintain complete and accurate 
records and all other data required by each of them for the purposes of proper administration of 
this PPA, including but not limited to books and records necessary for billing and payments and 
such records as may be required by any Governmental Authority or pursuant to Applicable Law. 
All records of Seller and Buyer pertaining to the operation of the Project or this PPA as specified 
herein or otherwise shall be maintained at the Project or in an office of Seller or Buyer, as 
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applicable, in such format as may be required by Applicable Law and/or any Governmental 
Approval. Each Party shall have the right at its sole cost and expense, upon reasonable prior written 
notice to the other Party, during normal business hours, to examine and/or make copies of the 
records and data of such other Party relating to this PPA (including all records and data relating to 
or substantiating any charges paid by or to such other Party, MWh generated, Seller’s operating 
procedures, the Project equipment manuals and Operating Records).  All records required 
hereunder shall be maintained in accordance with, and for the applicable time periods required by, 
Applicable Law and the Party’s retention policies, but in no event less than five (5) years after the 
final payment is made under this PPA.  Seller shall provide Buyer copies of Operating Records 
upon Buyer’s request. 

(A) Operating and Maintenance Records. Seller shall maintain an accurate and 
up-to-date operating log, in electronic format, at the Project that will include, without limitation, 
power production records for each hour; dispatch and scheduled Energy production; changes in 
operating status; planned outages, deratings and curtailments; any unusual conditions found during 
inspections; environmental records including environmental permits, plans, and/or studies; 
meteorological data; maintenance; any other operating or maintenance records as may be required 
by state or federal regulatory authorities and WECC and any other information required under 
Prudent Utility Practice or any Project agreement (in the prescribed format); and Buyer and Seller 
Forced Outages (“O&M Records”). 

(B) Billing and Payment Records. To facilitate payment and verification, Seller 
and Buyer shall keep all books and records necessary for billing and payments in accordance with 
the provisions of Article 9 and grant the other Party reasonable access to those records.  

(C) Project Development Records and Data Submissions. Seller shall submit or 
cause to be submitted to Buyer the following documents on or before the dates specified below: 

(1) No later than thirty (30) Days after the Execution Date and ending 
on the Commercial Operation Date, (i) monthly construction progress reports in such form 
as may be agreed to by Buyer in accordance with Section 10.1(A) and 10.1(B), and (ii) 
reports, when and as Seller becomes aware, of any new condition or event that may have 
a material adverse effect on the timely completion of the Project. 

(2) No later than thirty (30) Days prior to the start of the Test Period, (i) 
evidence demonstrating that Seller has obtained all Governmental Approvals then 
required to be obtained for the ownership, operation and maintenance of, and the supply 
of Solar Energy Output from, the Project in accordance with this PPA, and (ii) a list 
identifying the remaining Governmental Approvals for which Seller is responsible under 
the terms of this PPA, which Governmental Approvals are not yet required for the 
operation and maintenance of, and the supply of Solar Energy Output from, the Project, 
together with a plan for obtaining such Governmental Approvals and an estimate of the 
time within which such Governmental Approvals will be obtained by Seller; provided, 
however, that the plan for obtaining any outstanding Governmental Approvals from any 
Governmental Authority which address environmental, health and safety matters shall be 
reasonably acceptable to Buyer.  
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(3) As soon as available, but not later than sixty (60) Days following 
the Commercial Operation Date for the Project, two (2) copies of all results of 
Commissioning Tests performed on the Solar Units. 

(4) Upon request by Buyer, one (1) signed and sealed copy of all as-
built drawings for the Project, including the civil and architectural works. 

(5) The receipt of the above schedules, data, certificates and reports by 
Buyer shall not be construed as an endorsement by Buyer of the design of the Project, 
does not constitute a warranty by Buyer as to the safety, durability or reliability of the 
Project, otherwise relieve Seller of any of its obligations or potential liabilities under the 
Project contracts or, except with respect to the obligations of Buyer to maintain the 
confidentiality of documents and information received by it, impose any obligation or 
liability on Buyer. 

13.5 Provision of Real-Time Data.  Upon request by Buyer, Seller shall provide real-
time, read-only, and downloadable electronic access to Buyer of all meteorological and other 
related data collected at the Project and corresponding unit availability data. 

13.6 Examination of Records.  Buyer may review operating procedures, equipment 
manuals, Operating Records and data kept by Seller relating to transactions under and 
administration of this PPA, at any time during the period the records are required to be maintained, 
from time to time upon request and during normal business hours.  Buyer shall have the right, upon 
reasonable notice and at its sole expense (unless Seller has defaulted under this PPA, in which case 
Seller will bear the reasonably incurred expense), to examine the records of Seller to the extent 
reasonably necessary to verify the accuracy of any statement, charge or computation made 
pursuant to this PPA.  If any such examination reveals any inaccuracy in any invoice, the necessary 
adjustments in such invoice and any underpayment by Buyer will be paid, and any overpayment 
by Buyer will be reimbursed by Seller, promptly in accordance with payment provisions in this 
PPA.  

13.7 Exhibits.  Either Party may change the information for its notice addresses in 
Exhibit D at any time without the approval of the other Party. Exhibit A, Exhibit B, Exhibit C, and 
Exhibit E may be changed at any time with the mutual consent of both Parties. 

13.8 Resolution of Issues.  The Parties agree that it is in the best interest of both Parties 
to attempt to resolve disputes that arise under this PPA in a quick and inexpensive manner. To that 
end, the Parties commit to use commercially reasonable efforts to resolve disputes informally. For 
all disputes that arise under this PPA, the Parties immediately, through their designated 
representatives, shall negotiate with one another in good faith in order to reach resolution of the 
dispute. Such negotiation shall commence within five (5) Days of the date of the letter from one 
Party representative to the other Party representative notifying that Party of the nature of the 
dispute. In the event that the Parties’ representatives cannot agree to a resolution of the dispute 
within thirty (30) Days after the commencement of negotiations, written notice of the dispute 
(“Dispute Notice”), together with a statement describing the issues or claims, shall be delivered, 
within five (5) Business Days after the expiration of such thirty (30) Day period, by each of the 
Parties’ representatives to its respective senior officer or official (such senior officer or official to 
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be selected by each of the Party representatives in his or her sole discretion, provided such senior 
officer or official has authority to bind the respective Party). Within five (5) Business Days after 
receipt of the Dispute Notice, the senior officers or officials for both Parties shall negotiate in good 
faith to resolve the dispute, provided that the failure to deliver such Dispute Notice shall not 
prejudice either Party’s right to submit such dispute to litigation. In the event that the senior 
officers or officials cannot resolve such dispute within thirty (30) Days after the matter was 
submitted to them, then either Party may submit the matter to mediation under the New Mexico 
Mediation Procedures Act. If mediation does not resolve the dispute within thirty (30) Days of the 
submission to mediation, then either Party may seek legal and equitable remedies.  If a Party 
receiving notice of a demand for mediation does not agree in writing within ten (10) Days to 
participate in mediation, then the Party demanding mediation may, after giving three (3) Business 
Days written notice, declare the mediation process unsuccessful and initiate legal and equitable 
remedies. 

ARTICLE 14 
Force Majeure 

14.1 Definition. 

(A) Neither Party will be considered to be in default in respect to any obligation 
hereunder if delays in or failure of performance is due to a Force Majeure Event, except for the 
obligation to pay monies due. A “Force Majeure Event” shall mean an event or circumstance that 
arises after the Execution Date that is beyond the reasonable control of and is not caused by the 
negligence or lack of due diligence of the affected Party or its contractors or suppliers and 
adversely affects the performance by that Party of its obligations under or pursuant to this PPA. 
Such events or circumstances may include, but are not limited to: actions or inactions of civil or 
military authority (including courts and governmental or administrative agencies), acts of God, 
war, riot or insurrection, terrorism, blockades, embargoes, sabotage (including arson and 
vandalism), epidemics, explosions and fires not originating in the Project and those not caused by 
its failure to operate the Project in accordance with Prudent Utility Practices, hurricanes, floods, 
unusually severe weather events not excluded in subpart (C)(viii) below, strikes, lockouts or other 
labor disputes (not caused by the failure of the affected Party to comply with the terms of a 
collective bargaining agreement).  The Parties agree that a pandemic shall be considered a Force 
Majeure Event only if the affected Party’s ability to perform its obligations under this Agreement 
is prevented or substantially hindered due to (i) the work not being exempt from any restrictions 
on work imposed by a Governmental Authority, or (ii) any other order, rule, regulation or action 
or delays by any Governmental Authorities, including permitting delays, that are not in effect 
and/or applicable to the Project as of the Execution Date. 

(B) Equipment breakdown or the inability of Seller to use equipment due to its 
design, construction, operation, or maintenance, the inability of Seller to meet regulatory 
standards, or failure by Seller to obtain on a timely basis and maintain a necessary permit or other 
regulatory approval shall not be considered a Force Majeure Event, unless Seller can demonstrate 
that the event was beyond Seller’s reasonable control and was not caused by the negligence or lack 
of due diligence by Seller or its agents. 

(C) Notwithstanding the foregoing, the term Force Majeure Event does not 
include (i) inability by Seller to procure equipment for the Project or any component parts therefor, 
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for any reason (the risk of which is assumed by Seller); (ii) any other acts or omissions of any third 
party acting on behalf of Seller, including any vendor, materialman, customer, or supplier of Seller, 
or any full or partial curtailment in the Solar Energy Output of the Project caused by or arising 
from the acts or omissions of such third parties, unless such acts or omissions are themselves 
excused by reason of a Force Majeure Event, as the definition is applied to such third party, and 
such event constitutes a Force Majeure Event, as the definition is applied to Seller; (iii) any delay 
caused by the processing of Seller’s interconnection request; (iv) any full or partial curtailment in 
the electric output of the Project that is caused by or arises from a mechanical or equipment 
breakdown, or other mishaps, events or conditions, attributable to normal wear and tear; (v) failure 
to abide by Prudent Utility Practices; (vi) changes in market conditions, actions of Governmental 
Authorities or other events or circumstances that affect the cost of equipment, labor, materials or 
supplies, or that affect demand for power or price for any of Seller’s or Buyer’s products; (vii) 
except as set forth in (A) above, any labor strikes, slowdowns or stoppages, or other labor 
disruptions against a Party or its contractors or subcontractors; or (viii) weather events or sudden 
actions of the natural elements within twenty (20) year normal weather patterns, including 
lightning strikes, but excluding unusually severe events, such as tornadoes, intense lightning 
strikes and floods. 

(D) In no event will any delay or failure of performance caused by a Force 
Majeure Event extend this PPA beyond its stated Term. Notwithstanding any other provision in 
this PPA to the contrary, in the event that any delay or failure of performance caused by a Force 
Majeure Event affecting Seller continues for an uninterrupted period of one hundred eighty (180) 
Days from its inception, either Party (or Buyer as provided in Section 3.6) may, at any time 
following the end of such period, terminate this PPA upon written notice to the affected Party, 
without further obligation by either Party except as to costs and balances incurred prior to the 
effective date of such termination.  Upon such termination Buyer shall return the Development 
Security or Delivery Term Security, as applicable, to Seller, less any amounts due from Seller to 
Buyer. 

(E) Except as otherwise provided in this PPA, each Party shall be excused from 
performance when non-performance was caused, directly or indirectly, by a Force Majeure Event 
but only and to the extent thereof, and existence of a condition of Force Majeure Event shall not 
relieve the Parties of certain obligations under this PPA (including payment obligations) to the 
extent that such performance of such obligations is not precluded by the condition of Force 
Majeure Event. 

14.2 Notification Obligations.  In the event of any delay or nonperformance resulting 
from a Force Majeure Event, the Party claiming that a Force Majeure Event has occurred shall 
notify the other Party as soon as reasonably practicable by telephone and/or email, and in writing 
as soon as reasonably practicable but in no case later than ten (10) Business Days thereafter; 
provided that failure to provide notice within ten (10) Business Days only waives the Force 
Majeure Event as to periods prior to when the notice is given of such occurrence, of the nature, 
cause, date of commencement thereof and the anticipated duration, and shall indicate whether any 
deadlines or date(s) imposed hereunder may be affected thereby. The suspension of performance 
shall be of no greater scope and of no greater duration than is necessary. A Party claiming that a 
Force Majeure Event has occurred shall not be entitled to relief therefor unless and until it has 
delivered a notice therefor as required in this Section. The Party claiming that a Force Majeure 
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Event has occurred shall notify the other Party of the cessation of the Force Majeure Event or of 
the conclusion of the affected Party’s cure for the Force Majeure Event, in either case as soon as 
reasonably practicable.   

14.3 Duty to Mitigate.  The Party claiming that a Force Majeure Event has occurred shall 
use its commercially reasonable efforts to cure the cause(s) preventing its performance of this PPA 
and shall provide to the other Party weekly progress reports describing actions taken to end the 
Force Majeure Event; provided, however, that the settlement of strikes, lockouts and other labor 
disputes shall be entirely within the discretion of the affected Party, and such Party shall not be 
required to settle such strikes, lockouts or other labor disputes by acceding to demands which such 
Party deems to be unreasonable. 

14.4 Force Majeure Event Occurring After Commercial Operation.  Upon the occurrence 
and during the continuance of a Force Majeure Event and the effects thereof, to the extent that a 
Force Majeure Event affects the ability of either Buyer or the Transmission Provider to accept 
Solar Energy Output from the Project or to deliver Solar Energy Output from the Project, then any 
lost production (MWh) during the Force Majeure Event shall be excluded from the determination 
of the Monthly Solar Output Payment as set forth in Section 8.1. 

ARTICLE 15 
Representations, Warranties and Covenants 

15.1 Seller’s Representations, Warranties and Covenants.  Seller hereby represents and 
warrants as follows: 

(A) Seller is a limited liability company duly organized, validly existing and in 
good standing under the laws of the state of Delaware.  Seller is qualified to do business in each 
other jurisdiction where the failure to so qualify would have a material adverse effect on the 
business or financial condition of Seller; and Seller has all requisite power and authority to conduct 
its business, to own its properties, and to execute, deliver, and perform its obligations under this 
PPA. 

(B) The execution, delivery, and performance of its obligations under this PPA 
by Seller have been duly authorized by all necessary limited liability company action, and do not 
and will not: 

(1) require any consent or approval by any governing body of Seller, 
other than that which has been obtained and is in full force and effect; 

(2) violate any Applicable Law, or violate any provision in any 
formation documents of Seller, the violation of which could have a material adverse effect 
on the ability of Seller to perform its obligations under this PPA; 

(3) result in a breach or constitute a default under Seller’s formation 
documents or bylaws, or under any agreement relating to the management or affairs of 
Seller or any indenture or loan or credit agreement, or any other agreement, lease, or 
instrument to which Seller is a party or by which Seller or its properties or assets may be 
bound or affected, the breach or default of which could reasonably be expected to have a 
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material adverse effect on the ability of Seller to perform its obligations under this PPA; 
or 

(4) result in, or require the creation or imposition of any mortgage, deed 
of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other 
than as may be contemplated by this PPA) upon or with respect to any of the assets or 
properties of Seller now owned or hereafter acquired, the creation or imposition of which 
could reasonably be expected to have a material adverse effect on the ability of Seller to 
perform its obligations under this PPA.  

(C) Assuming this PPA is a valid and binding obligation of Buyer, the 
obligations of Seller under this PPA are valid and binding obligations of Seller. 

(D) The execution and performance of this PPA will not conflict with or 
constitute a breach or default under any contract or agreement of any kind to which Seller is a 
party or any judgment, order, statute, or regulation that is applicable to Seller or the Project. 

(E) To the knowledge of Seller, and except for those permits, consents, 
approvals, licenses and authorizations identified in Exhibit E, which Seller anticipates will be 
obtained by Seller in the ordinary course of business, all Governmental Approvals necessary for 
Seller’s execution, delivery and performance of this PPA have been duly obtained and are in full 
force and effect. 

(F) Seller shall comply with all Applicable Laws in effect or that may be 
enacted during the Term.  

(G) Seller shall disclose to Buyer the extent of, and as soon as it is known to 
Seller, any violation of any Applicable Laws arising out of the construction of the Project, the 
presence of Environmental Contamination at the Project (actual or alleged), or the existence of any 
past or present enforcement, legal, or regulatory action or proceeding relating to such 
Environmental Contamination. 

(H) To the full extent authorized by FERC regulations and the FERC standards 
of conduct, Seller hereby authorizes Buyer to contact and obtain information concerning the 
Project and Interconnection Facilities directly from the Transmission Provider. 

(I) Seller has and/or will have upon the generation of Solar Energy Output good 
and marketable title to the RECs and Environmental Attributes; 

(J) Seller has not sold, delivered or transferred the RECs or Environmental 
Attributes to any other Person, in whole or in part; 

(K) All right, title and interest in and to the RECs and Environmental Attributes 
are free and clear of any liens, Taxes, claims, security interests or other encumbrances except for 
any right or interest by any entity claiming through Buyer;  
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(L) Each REC and Environmental Attribute complies with the requirements set 
forth in the New Mexico Renewable Energy Act, NMSA 1978, § 62-16-1 et seq., and 
Title 17.9.572 NMAC; and  

(M)  As soon as practical but in no event longer than fifteen (15) days after the 
execution thereof, Seller shall provide a true and correct copy of the Interconnection Agreement 
to Buyer.  On and after the execution of the Interconnection Agreement, Seller shall provide copies 
of any material amendments to the Interconnection Agreement to Buyer. 

(N)   This PPA does not provide for the transfer of the Project to Buyer at any 
time during or after the Term; 

(O) This PPA does not grant Buyer an option to purchase the Project or any 
portion of the associated assets at any time during or after the end of the Term; 

(P) As of the Commercial Operation Date, less than seventy five percent (75%) 
of the useful economic life of the Project will be expended upon the end of the Term; 

(Q) As of the Commercial Operation Date, the present value of the sum of the 
compensation that Buyer shall pay Seller throughout the Delivery Term does not exceed ninety 
percent (90%) of the fair market value of the Project and its associated assets and there is no 
residual value guaranteed by Buyer that is not already reflected in the payment obligations set forth 
in this PPA; and 

(R) The Project is not a specialized project and will have alternative uses to 
Seller upon the end of the Delivery Term.  

15.2 Buyer’s Representations, Warranties and Covenants.  Buyer hereby represents and 
warrants as follows: 

(A) Buyer is a corporation duly organized, validly existing and in good standing 
under the laws of the State of New Mexico and is qualified in each other jurisdiction where the 
failure to so qualify would have a material adverse effect upon the business or financial condition 
of Buyer. Buyer has all requisite power and authority to conduct its business, to own its properties, 
and to execute, deliver, and perform its obligations under this PPA. 

(B) The execution, delivery, and performance of its obligations under this PPA 
by Buyer have been duly authorized by all necessary corporate action, and do not and will not: 

(1) require any consent or approval of Buyer’s shareholders, members, 
managers and/or directors, except as set forth in Section 6.1; 

(2) violate any Applicable Law, or violate any provision in any 
corporate documents of Buyer, the violation of which could have a material adverse effect 
on the ability of Buyer to perform its obligations under this PPA; 

(3) result in a breach or constitute a default under Buyer’s corporate 
charter or bylaws, or under any agreement relating to the management or affairs of Buyer, 
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or any indenture or loan or credit agreement, or any other agreement, lease, or instrument 
to which Buyer is a party or by which Buyer or its properties or assets may be bound or 
affected, the breach or default of which could reasonably be expected to have a material 
adverse effect on the ability of Buyer to perform its obligations under this PPA; or 

(4) result in, or require the creation or imposition of, any mortgage, deed 
of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other 
than as may be contemplated by this PPA) upon or with respect to any of the assets or 
properties of Buyer now owned or hereafter acquired, the creation or imposition of which 
could reasonably be expected to have a material adverse effect on the ability of Buyer to 
perform its obligations under this PPA. 

(C) Assuming this PPA is a valid and binding obligation of Seller, this PPA is 
a valid and binding obligation of Buyer, subject to the contingencies identified in Article 6. 

(D) The execution and performance of this PPA will not conflict with or 
constitute a breach or default under any contract or agreement of any kind to which Buyer is a 
party or any judgment, order, statute, or regulation that is applicable to Buyer. 

(E) To the knowledge of Buyer, and except for the NMPRC Approval(s) 
identified in Sections 6.1and 17.3, all required Governmental Approvals necessary for Buyer’s 
execution, delivery and performance of this PPA have been duly obtained and are in full force and 
effect. 

ARTICLE 16 
Insurance 

16.1 Evidence of Insurance. 

(A) Seller shall, at least thirty (30) Days prior to the commencement of any work 
on the Project, and thereafter within thirty (30) Days after the annual insurance policy renewal or 
update or change of the insurance policy, provide Buyer with two (2) copies of insurance 
certificates evidencing the insurance coverages required to be maintained by Seller in accordance 
with Exhibit G and this Article 16 along with endorsements required below in Section 16.3, and a 
list of any other endorsements to the policy that limit the coverage provided by the ISO form with 
regard to this Project. All such insurance shall be primary insurance.  All policies shall be written 
with insurers rated at least A- VII by A.M. Best or that Buyer, in its reasonable discretion, deems 
acceptable (such acceptance shall not be unreasonably withheld or delayed by Buyer). Seller’s 
liability under this PPA shall not be limited to the amount of insurance coverage required herein. 

16.2 Term and Modification of Insurance. 

(A) All liability insurance required under this PPA shall cover occurrences 
during the Term of this PPA on an “occurrence” basis.  In the event that any insurance as required 
herein is commercially available only on a “claims-made” basis, such insurance shall provide for 
a retroactive date not later than the Execution Date and such insurance shall be maintained by 
Seller, with a retroactive date not later than the retroactive date required above, for a minimum of 
five (5) calendar years after the Term.  
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(B) Seller may self-insure either all or any portion of the foregoing coverages 
so long as there is no material decrease in its net worth or means that renders the same insufficient 
for purposes of self-insurance. If at any time during the Term Buyer, in its reasonable discretion, 
determines that it will no longer accept self-insurance from Seller, Buyer shall provide notice to 
Seller and Seller shall obtain the insurance coverages required by Exhibit G within sixty (60) Days. 

(C) Buyer shall have the right, at times deemed appropriate to Buyer during the 
Term of this PPA, to request Seller to modify the insurance minimum limits specified in Exhibit 
G in order to maintain reasonable coverage amounts. Seller shall make commercially reasonable 
efforts to comply with such request. 

16.3 Endorsements and Other Requirements. 

(A) Seller shall provide endorsements evidencing that the insurers shall provide 
Buyer thirty (30) Days’ prior written notice of non-renewal or cancellation of insurance (except 
that such notice shall be ten (10) Days for non-payment of premiums) and endorsements that waive 
all rights of subrogation against Buyer and its Affiliates, officers, directors, agents, subcontractors 
and employees. 

(B) Seller shall provide endorsements providing that the insurance required 
under this PPA is primary and non-contributory with respect to other insurance carried by Buyer. 

(C) Seller shall provide endorsements providing that the liability insurance 
required pursuant to paragraphs (B), (C) and (D) of Exhibit G names Buyer and its Affiliates, 
officers, directors, and employees as additional insureds for both ongoing and completed 
operations but only to the extent Buyer (or other additional insured) is vicariously liable for the 
negligence, acts or omissions of Seller. The liability insurance required pursuant to paragraphs (B) 
and (D) of Exhibit G shall include a standard ISO or an equivalent separation of insureds clause 
and will not include a cross-suit exclusion applicable to claims brought by or against an additional 
insured. 

ARTICLE 17 
Legal and Regulatory Compliance and NMPRC Approval 

17.1 Applicable Laws.  Each Party shall at all times comply with all Applicable Laws. 
Each Party shall promptly notify the other Party of any material investigations, notices of alleged 
violations or findings of violation of Applicable Law from any Governmental Authority, including 
any audit, notification, inspection or inquiry that has been commenced by any Governmental 
Authority in respect of a potential violation of Applicable Law with regard to the Project or the 
PPA. Seller shall give all required notices, shall timely procure and maintain all Seller required 
permits, and shall timely pay all charges and fees in connection therewith.  Seller shall make 
available to Buyer, upon reasonable request and at Buyer’s cost (other than the normal, customary 
and reasonable costs of Seller), any personnel or records relating to the Project or this PPA to the 
extent Buyer requires the same to fulfill any regulatory reporting requirements, or for purposes of 
litigation or regulatory proceedings, including but not limited to, litigation or proceedings before 
the NMPRC, FERC, or other regulatory bodies.  The Parties shall treat information disclosed 
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pursuant to this Section 17.1 in confidence in accordance with Section 22.14, unless such 
information is public information. 

17.2 Governmental Approvals.  Each Party shall timely and lawfully procure and 
maintain in good standing, at its own cost and expense, all Governmental Approvals and 
Additional Consents and shall timely and properly pay its respective charges and fees in 
connection therewith.   
 

17.3 NMPRC Approval.  The obligations of the Parties hereunder, including Buyer’s 
obligation to purchase Solar Energy Output at the rates specified in Article 8, shall be conditioned 
upon the receipt of NMPRC Approval in connection with (i) the execution and performance of this 
PPA; and (ii) a final order or other regulatory determination from the NMPRC that Buyer may 
procure renewable energy and associated RECs pursuant to this PPA and may recover the cost of 
such procurement without any material adverse financial order;  (collectively, “Requested 
Actions”). For the avoidance of doubt, an NMPRC order that defers action on cost recovery to a 
future case shall not be a material adverse financial order. In particular:  

(A) Buyer agrees to use commercially reasonable efforts to request and obtain 
NMPRC Approval of the Requested Actions in clauses (i) and (ii) of Section 17.3, and Seller 
agrees to cooperate with and assist Buyer in these efforts as Buyer may reasonably request.  

(B) NMPRC Approval shall be considered received when the NMPRC issues a 
final written order that is no longer subject to appeal or further proceedings on remand (i) 
approving the Requested Actions, including authorization to recover the costs of procurement of 
the Renewable Energy Output; or (ii) approving the Requested Actions in part or subject to 
conditions or substantial modifications, provided that each of Seller and Buyer agrees, subject to 
its reasonable discretion, to accept those conditions, modifications or such partial approval as 
sufficient (collectively, “NMPRC Approval”). 

(1) If the NMPRC disapproves any of the Requested Actions, then this 
PPA shall automatically terminate ten (10) Days after the date of such action by the 
NMPRC and be of no further force or effect, with no further obligation or liability of either 
Party to the other Party or to any other Person, except that Buyer shall return the 
Development Security to Seller, less any amounts due from Seller to Buyer.  

(2) If any NMPRC Approval is issued as described in clause (B)(ii) 
above, then the Parties shall meet and confer no later than fifteen (15) Days after the date 
of the NMPRC Approval order regarding whether Buyer or Seller will elect to amend this 
PPA to address any conditions or substantial modifications or not to accept any partial or 
conditioned approval or substantial modification of this PPA.  If the Parties are unable to 
mutually agree on any amendments to this PPA to address such NMPRC Approval order, 
then this PPA shall automatically terminate ten (10) Days after the date on which the 
Parties conferred and be of no further force or effect, with no further obligation or liability 
of either Party to the other Party or to any other Person, unless Buyer and Seller mutually 
agree in writing within such ten (10) Day period that this PPA remain in effect. Upon such 
termination, Buyer shall return the Development Security to Seller, less any amounts due 
from Seller to Buyer. 
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(3) If the NMPRC has not, for any reason, entered an order upon the 
request for approval of all Requested Actions by 11:59 P.M. of June 3, 2024 (“Regulatory 
End Date”), then the Parties shall meet and confer no later than fifteen (15) Days after 
the Regulatory End Date regarding a potential extension of the Regulatory End Date.  If 
the Parties are unable to mutually agree to an extension of the Regulatory End Date, then 
this PPA shall automatically terminate ten (10) Days after the date on which the Parties 
conferred and be of no further force or effect, with no further obligation or liability of 
either Party to the other Party or to any other Person, unless Buyer and Seller mutually 
agree in writing within such ten (10) Day period that this PPA remain in effect. Upon such 
termination, Buyer shall return the Development Security to Seller, less any amounts due 
from Seller to Buyer. 

17.4 Compliance with Reliability Standards. To the extent that new reliability standards 
applicable to the operation and maintenance of the Project are promulgated by the WECC, NERC, 
FERC, or NMPRC, or any successor agencies, any and all costs incurred as a result of actions 
required for compliance with the new reliability standards shall be borne by Seller. To the extent 
that (i) a negligent or wrongful action or inaction or (ii) a violation of such reliability standard by 
Seller results in monetary penalties being assessed to Buyer by WECC, NERC, FERC or any 
successor agency, for lack of compliance with reliability standards related to the operation and 
maintenance of the Project, then Seller shall reimburse Buyer for the share of such monetary 
penalties resulting from Seller’s action, inaction, or violation. 
 

17.5 Compliance Information. Each Party shall, for the purpose of gathering information 
and/or providing oral or written reports, testimony, affidavits or other submissions relevant to any 
Governmental Approvals, Non-Governmental Compliance Obligations, Additional Consents, 
Applicable Laws or in connection with any litigation, arbitration or administrative proceeding 
before any authority of competent jurisdiction: (i) deliver or cause to be delivered to the other Party 
any necessary or required certificates of its officers, accountants, engineers or agents; and/or (ii) 
make available necessary personnel with knowledge as to such matters. 

ARTICLE 18 
Assignment and Other Transfer Restrictions 

18.1 No Assignment Without Consent.  Except as permitted in this Article 18, neither 
Party shall sell, transfer, or assign this PPA, in whole or in part, and Seller shall not sell, transfer 
or assign the Project, in whole or in part, without the prior written consent of the other Party, which 
consent shall not be unreasonably withheld, delayed or conditioned and so long as any proposed 
assignee satisfies the conditions set forth in this Article 18.  

(A) Buyer’s consent shall not be required for: (i) any assignment or transfer of 
this PPA by Seller to an Affiliate of Seller; or (ii) any assignment or transfer of this PPA by Seller 
to a Person succeeding to all or substantially all of the assets of Seller, provided that in the case of 
any assignment or transfer pursuant to clauses (i) or (ii) above, such assignee (a) shall have agreed 
in writing to be bound by the terms and conditions hereof and furnished a copy of the assignment 
or transfer document to Buyer; (b) is a Qualified Operator or retains, prior to the date of such 
transfer, a Qualified Operator to operate the Project (or otherwise agrees not to interfere with the 
existing Qualified Operator for the Project); (c) delivers evidence reasonably satisfactory to Buyer 
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that such assignee’s creditworthiness is equal to or better than that of Seller; and (d) shall have 
complied with the obligations of the assigning Party to provide Development Security or Delivery 
Term Security, as applicable, in accordance with Article 19 of this PPA. 

(B) Seller’s consent shall not be required for any assignment of this PPA by 
Buyer to any Affiliate or in connection with the acquisition, merger, reorganization, or 
consolidation of Buyer or its parent corporation, provided that such assignee delivers evidence 
reasonably satisfactory to Seller that such assignee’s creditworthiness is equal to or better than that 
of Buyer; and further provided that such assignee delivers evidence reasonably satisfactory to 
Seller that such assignee has NMPRC Approval of this PPA as and if required by NMPRC 
regulations and will resell the Energy purchased hereunder. 

18.2 Conditions on Transfers.  If the rights and interests of a Party in this PPA shall be 
sold, transferred or assigned to an Affiliate, upon satisfaction of the conditions set forth in this 
Article 18, and upon the Affiliate’s agreement in writing to be bound by and to assume the terms 
and conditions hereof and any and all obligations to the non-assigning Party arising or accruing 
hereunder from and after the date of such assumption, and provided that the assigning Party is not 
then in default of its obligations under this PPA or that any then-existing default is cured no later 
than the date of assignment, then the assigning Party shall be released and discharged from the 
terms and conditions hereof and each such obligation hereunder from and after such date, and non-
assigning Party shall continue this PPA with the Affiliate as if such Person had been named under 
this PPA; provided, however, that the assigning Party shall not be released and discharged from 
and shall remain liable for any and all obligations to the other Party arising or accruing hereunder 
prior to such assumption. 

18.3 Change of Control.  Except for a Seller Permitted Transfer, any Change of Control 
of Seller, whether voluntary or by operation of law, shall require the prior written consent of Buyer, 
which shall not be unreasonably withheld, conditioned or delayed. 

18.4 Transfer Without Consent Is Null and Void.  Any Change of Control or sale, 
transfer, or assignment of any interest in the Project or in this PPA made without fulfilling the 
requirements of this PPA shall be null and void and shall constitute an Event of Default pursuant 
to Article 12. 

18.5 Subcontracting.  Seller may subcontract its duties or obligations under this PPA 
without the prior written consent of Buyer; provided, that no such subcontract shall relieve Seller 
of any of its duties or obligations hereunder. All subcontractors required by law to be qualified to 
do business in the State of New Mexico shall be so qualified. Seller shall be solely responsible for 
the engagement, supervision, management, satisfactory performance of the subcontractors or 
unsatisfactory performance. 

18.6 Assignment to Lenders. 

(A) Cooperation.  In connection with any assignment of this PPA by Seller to 
its Lenders, as soon as reasonably practicable after reasonable request from Seller or any Lender, 
Buyer will cooperate reasonably with Seller and Lender to agree upon and enter into a consent and 
agreement, or, if applicable, an estoppel certificate, an estoppel and consent agreement, or similar 
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instrument, all in a form acceptable to Buyer including exclusions, assumptions and caveats typical 
for such documents or necessary for the accuracy or delivery thereof, providing for, among other 
things, (i) an option, but not an obligation, for the Lenders to cure any monetary Event of Default 
of Seller within thirty (30) Days of the expiration of the cure period provided therefor in 
Section 12.1, and cure any non-monetary Event of Default of Seller within sixty (60) Days of the 
expiration of the cure period provided therefor in Section 12.1, prior to Buyer terminating this 
PPA; (ii) Buyer providing written notice to Lenders of any Events of Default of Seller; and (iii) 
Buyer not terminating this PPA if Lenders need to foreclose on the Project prior to curing any 
Event of Default of Seller giving rise to such termination, but only to the extent that the period 
required for such foreclosure and cure does not exceed one hundred eighty (180) Days from receipt 
by Lenders of written notice of such Event of Default of Seller; provided that, in all cases, (a) 
Buyer will have no obligation to alter or modify the terms of this PPA or provide any consent or 
enter into any agreement that has a material adverse effect on Buyer, and (b) Seller will be 
responsible for Buyer’s reasonable third-party costs (including, but not limited to, attorneys’ fees) 
associated with Buyer’s review, negotiation, execution and delivery of any documents in 
connection with such assignment. Nothing in this Section 18.6 shall impair Buyer’s right to receive 
all of the damages arising out of or relating to Seller’s default, including damages accruing prior 
to termination as set forth in Section 12.3 of this PPA. 

(B) Financing Liens. Either Party may, without the other Party’s consent, 
transfer, sell, pledge, encumber or assign this PPA or the revenues or proceeds therefrom in 
connection with any financing, provided that such a collateral assignment by Seller does not place 
any limitation on Buyer’s rights or expand Buyer’s liability, risks or obligations under this PPA; 
and further provided that Seller shall not be relieved of any of its obligations or liability under this 
PPA and that the Lender in any such collateral assignment acknowledges and agrees that the 
Project shall be operated and maintained by a Qualified Operator. Promptly after making any such 
encumbrance, Seller shall notify Buyer in writing of the name, address, and telephone and 
facsimile numbers of each Lender, collateral agent or trustee, as applicable, to which Seller’s 
interest under this PPA has been encumbered. Such notice shall include the names of the account 
managers or other representatives of the Lenders to whom all written and telephonic 
communications may be addressed. After giving Buyer such initial notice, Seller shall promptly 
give Buyer notice of any change in the information provided in the initial notice or any revised 
notice.   

ARTICLE 19 
Credit and Security Requirements 

19.1 Security.  Seller shall post, at its sole cost and expense, security equal to  Eighty 
Thousand Dollars ($80,000) per MW multiplied by the Guaranteed Solar Capacity, (the 
“Development Security”), the first Forty Thousand Dollars ($40,000) per MW of which will be 
posted within ninety (90) Days of the Execution Date and the second Forty Thousand Dollars 
($40,000) per MW of which will be posted within the earlier of (i) thirty (30) Days after receipt of 
NMPRC Approval and (ii) the commencement of construction of the Project.  Not later than the 
Commercial Operation Date, and as a condition thereto, Seller shall post and maintain, at its sole 
cost and expense, security equal to One Hundred Thousand Dollars ($100,000) per MW multiplied 
by the Guaranteed Solar Capacity (the “Delivery Term Security”).  Seller shall replenish the 
Delivery Term Security, to such required amount within fifteen (15) Days after any draw by Buyer.  
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Upon achievement of the Commercial Operation Date or promptly after Buyer terminates this PPA 
as a result of Seller’s failure to achieve Commercial Operation on or before the Guaranteed Start 
Date, Buyer will return the Development Security to Seller, less any amounts drawn against the 
Development Security pursuant to Section 12.10.  In the event that no amounts are due and owing 
by Seller to Buyer under this PPA and provided no claims are then outstanding, Seller’s Delivery 
Term Security shall be released to Seller upon the earlier of (i) termination of this PPA in 
accordance with its terms; and (ii) on the fifteenth (15th) Business Day after the expiration of the 
Term. 

19.2 Form of Security.  The following are deemed acceptable methods for posting 
Security, which methods may be used in any combination, in the reasonable discretion of Buyer: 
(a) cash, (b) a Letter of Credit in form reasonably acceptable to the Buyer issued by a U.S. bank 
or a U.S. branch of a foreign bank with credit ratings by both S&P and Moody’s of at least A- and 
A3, respectively and at least Ten Billion Dollars ($10,000,000,000) in U.S.-based assets (“Issuer 
Minimum Requirements”), (c) a Seller Guaranty from Seller Guarantor, or (d) other security as 
may be reasonably acceptable to Buyer. If at any time there shall occur a Downgrade Event with 
respect to Seller Guarantor, then Buyer may require Seller to post a Letter of Credit or cash in a 
pledged collateral account in an amount equal to the then-applicable amount of any outstanding 
Seller Guaranty comprising the Seller Security.  Upon receipt of the Letter of Credit or cash, the 
Seller Guaranty shall be returned promptly to Seller.  Notwithstanding the foregoing, Seller’s 
obligation to provide a Letter of Credit in lieu of a Seller Guaranty under this Section 19.2 shall 
be suspended during any period that (x) Seller Guarantor is no longer experiencing a Downgrade 
Event and (y) the Seller Guaranty is reinstated by Seller Guarantor in accordance with the 
requirements of this Section 19.2.  Any Letter of Credit provided hereunder shall be renewed by 
Seller for successive one-year or shorter periods. If Buyer receives notice from the issuing bank 
that the Letter of Credit will not be extended, Seller must provide a substitute Letter of Credit from 
an alternative bank satisfying the Issuer Minimum Requirements or alternative acceptable 
Security. The receipt of the substitute Letter of Credit or other acceptable Security must be 
effective on or before the expiration date of the expiring Letter of Credit and delivered to Buyer at 
least thirty (30) Days before the expiration date of the original Letter of Credit. If Seller fails to 
supply a substitute Letter of Credit or other acceptable Security as required, then Buyer will have 
the right to draw on the total amount of the expiring Letter of Credit. If (a) the credit rating of the 
issuer bank of a Letter of Credit falls below the Issuer Minimum Requirements, (b) the issuer bank 
fails to honor a properly documented request to draw on such Letter of Credit or disaffirms, 
disclaims, repudiates or rejects, in whole or in part, or challenges the validity of, such Letter of 
Credit, or (c) the issuer of the outstanding Letter of Credit fails to comply with or perform its 
obligations under such Letter of Credit and such failure shall be continuing after the lapse of any 
applicable grace period permitted under such Letter of Credit, then Seller shall have fifteen (15) 
Days (or such longer period as Buyer in its sole discretion may permit in writing) following written 
notice from Buyer to obtain a suitable Letter of Credit from another bank that meets the Issuer 
Minimum Requirements.  Buyer shall not be required to post security. 

19.3 Grant of Security Interest.  To the extent that Seller posts cash to secure its 
obligations under this PPA, Seller hereby grants to Buyer a present and continuing security interest 
in, and lien on (and right of setoff against), and collateral assignment of, all cash collateral provided 
by Seller to Buyer as collateral and any and all proceeds resulting therefrom or the liquidation 
thereof, whether now or hereafter held by, on behalf of, or for the benefit of Buyer. Seller agrees 
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to take such action as reasonably required to perfect in favor of Buyer a first priority security 
interest in, and lien on (and right of setoff against), such collateral and any and all proceeds 
resulting therefrom or from the liquidation thereof. 

19.4 Use of Security.  In addition to any other remedy available to it, Buyer in its sole 
discretion may draw from, offset against or make demand under such security to recover any 
amounts owing to it arising out of this PPA, including any damages due to Buyer and any amount 
for which Buyer is entitled to indemnification under this PPA.  Buyer may draw from, offset 
against or make demand under all or any part of the amounts due to it from any form of Security 
provided to Buyer and from all such forms, in any sequence and at any time before or after 
termination of this PPA, as Buyer may select until such time as the Security is exhausted.  

ARTICLE 20 
Indemnity; Insurance Proceeds 

20.1 Indemnification. 

(A) Subject to the provisions of Article 12, and to the fullest extent permitted 
by law, Seller shall defend, save harmless and indemnify on an After Tax Basis the Buyer, its 
Affiliates, and their respective directors, officers, employees, agents, subcontractors, or anyone 
directly or indirectly employed by any of them or anyone for whose acts any one of them may be 
liable, from and against all third-party claims, demands, losses, liabilities and expenses, including 
reasonable attorneys’ fees, for personal injury, death or damage to real property and tangible 
personal property of any third party (collectively, “Losses”) to the extent arising out of, resulting 
from, or caused by the negligence or willful misconduct of Seller, its Affiliates, directors, officers, 
employees, agents, subcontractors, or anyone directly or indirectly employed by any of them or 
anyone for whose acts any one of them may be liable; provided that, the waiver of consequential 
damages set forth in Section 12.7 shall not apply with respect to claims made by third parties.  

(B) Subject to the provisions of Article 12, and to the fullest extent permitted 
by law, Buyer shall defend, save harmless and indemnify on an After Tax Basis the Seller, its 
Affiliates, and their respective directors, officers, employees, agents, subcontractors, or anyone 
directly or indirectly employed by any of them or anyone for whose acts any one of them may be 
liable, from and against all Losses to the extent arising out of, resulting from, or caused by the 
negligence or willful misconduct of Buyer, its Affiliates, directors, officers, employees, agents, 
subcontractors, or anyone directly or indirectly employed by any of them or anyone for whose acts 
any one of them may be liable; provided that, the waiver of consequential damages set forth in 
Section 12.7 shall not apply with respect to claims made by third parties. 

20.2 Notice of Claims; Procedure.  The indemnitee shall, with reasonable promptness 
after obtaining knowledge thereof, provide the indemnitor with written notice of the proceedings, 
claims, demands or assessments that may be subject to indemnification, which notice shall include 
a statement of the basis of the claim for indemnification, including a summary of the facts or 
circumstances that form the basis for the claim, a good faith estimate of the amount of Losses and 
copies of any pleadings or demands from the third party. Indemnitor shall have thirty (30) Days 
after its receipt of the claim notice to notify indemnitee in writing whether or not indemnitor agrees 
that the claim is subject to this Article 20 and, if so, whether indemnitor elects to undertake, 
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conduct and control, through counsel of its choosing acceptable to indemnitee and at indemnitor’s 
sole risk and expense, the settlement or defense of the claim. If within thirty (30) Days after its 
receipt of the claim notice, indemnitor notifies indemnitee that it elects to undertake the settlement 
or defense of the claim, indemnitee shall cooperate with indemnitor in connection therewith 
including by making available to indemnitor all relevant information and the testimony of 
employees and agents material to the defense of the claim. Indemnitor shall reimburse indemnitee 
for reasonable out-of-pocket costs incurred in connection with such cooperation. So long as 
indemnitor is contesting the claim in good faith and with diligence, indemnitee shall not pay or 
settle the claim. Notwithstanding the foregoing, indemnitee shall have the right to pay or settle any 
claim at any time without the consent of indemnitor; provided that, in such event it waives any 
right to indemnification therefor. If indemnitor does not provide a responsive notice within the 
thirty (30) Day period set forth in this Section 20.2, or otherwise fails to assume or diligently 
prosecute the defense of any claim in accordance with this Section 20.2, the indemnitee shall have 
the absolute right to control the defense of such claim, and the fees and expenses of such defense, 
including reasonable attorneys’ fees of the indemnitee’s counsel and any amount determined to be 
owed by the indemnitee pursuant to such claim shall be borne by the indemnitor; provided that, 
the indemnitor shall be entitled, at its sole expense, to participate in (but not control) such defense. 
Subject to the foregoing, (a) the indemnitor shall control the settlement of all claims as required 
under the insurance policies set forth in Article 16, as applicable, as to which it has assured the 
defense; provided, however, that (i) such settlement shall include dismissal with prejudice of the 
claim and an explicit and unconditional release from all indemnitees; and (ii) the indemnitor shall 
not conclude any settlement without the prior approval of the indemnitee, which approval shall not 
be unreasonably withheld, conditioned or delayed; and (b) except as provided in the preceding 
sentence concerning the indemnitor’s failure to assume or to diligently prosecute the defense of 
any claim, no indemnitee seeking reimbursement pursuant to the foregoing indemnity shall, 
without the prior written consent of the indemnitor, settle, compromise, consent to the entry of any 
judgment or otherwise seek to terminate any action, claim suit, investigation or proceeding for 
which indemnity is afforded hereunder unless the indemnitee waives any right to indemnification 
therefor or reasonably believes that the matter in question involves potential criminal liability. 

20.3 Survival of Obligations.  Cancellation, expiration, or earlier termination of this PPA 
shall not relieve the Parties of obligations that by their nature should survive such cancellation, 
expiration, or termination, prior to the term of the applicable statute of limitations, including 
warranties, and remedies which obligation shall survive for the period of the applicable statute(s) 
of limitation. 

20.4 Insurance Proceeds.  In the event that an indemnifying Party is obligated to 
indemnify the indemnified Party under this Article 20, the amount owing to the indemnified Party 
will be the amount of the indemnified Party’s Loss net of any insurance proceeds received by the 
indemnified Party following a reasonable effort by such Party to obtain such insurance proceeds. 

ARTICLE 21 
Governmental Charges 

21.1 Allocation of Governmental Charges.  Seller shall pay or cause to be paid to the 
applicable Governmental Authority all Governmental Charges on or with respect to the Project or 
on or with respect to the sale and making available to Buyer of Solar Energy Output that are 
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imposed on the making available of Solar Energy Output arising prior to the Point of Delivery or 
prior to the transfer of the Environmental Attributes pursuant to Article 11. Buyer shall pay or 
cause to be paid to the applicable Governmental Authority all Governmental Charges (other than 
any Governmental Charges for which Seller is liable under this Section 21.1) on or with respect to 
the taking and purchase by Buyer of Solar Energy Output that are imposed at and from the taking 
of Solar Energy Output by Buyer at the Point of Delivery or at and after the transfer of the 
Environmental Attributes pursuant to Article 11. If a Party is required under Applicable Law to 
remit or pay Governmental Charges that are the other Party’s responsibility hereunder, such Party 
shall promptly reimburse the other for such Governmental Charges. Both Parties shall use 
reasonable efforts to administer this PPA and implement the provisions in accordance with their 
intent to minimize Governmental Charges, so long as no Party is materially adversely affected by 
such efforts. Nothing herein shall obligate or cause a Party to pay or be liable to pay any 
Governmental Charge for which it is exempt under Applicable Law. In the event any sale of Solar 
Energy Output hereunder is exempt from or not subject to any particular Governmental Charge, 
Buyer shall provide Seller with all reasonably requested documentation within thirty (30) Days 
after requested by Seller to evidence such exemption or exclusion. 

ARTICLE 22 
Miscellaneous 

22.1 Waiver.  Subject to the provisions of Section 13.8, the failure of either Party to 
enforce or insist upon compliance with or strict performance of any of the terms or conditions of 
this PPA, or to take advantage of any of its rights thereunder, shall not constitute a waiver or 
relinquishment of any such terms, conditions, or rights, but the same shall be and remain at all 
times in full force and effect. 

22.2 Fines and Penalties.  Seller shall pay when due all fees, fines, penalties or costs 
incurred by Seller or its agents, employees or contractors for noncompliance by Seller, its 
employees, or subcontractors with any provision of this PPA, or any contractual obligation, permit 
or requirements of law except for such fines, penalties and costs that are being actively contested 
in good faith and with due diligence by Seller and for which adequate financial reserves have been 
set aside to pay such fines, penalties or costs in the event of an adverse determination.  Buyer shall 
pay when due all fees, fines, penalties or costs incurred by Buyer or its agents, employees or 
contractors for noncompliance by Buyer, its employees, or subcontractors with any provision of 
this PPA, or any contractual obligation, permit or requirements of law except for such fines, 
penalties and costs that are being actively contested in good faith and with due diligence by Buyer. 

22.3 Rate Changes. 

(A) The terms and conditions and the rates for service specified in this PPA shall 
remain in effect for the term of the transaction described herein. Absent the Parties’ written 
agreement, this PPA shall not be subject to change by application of either Party pursuant to 
Section 205 or 206 of the Federal Power Act. 

(B) Absent the agreement of all Parties to the proposed change, the standard of 
review for changes to this PPA whether proposed by a Party, a non-party, or the Federal Energy 
Regulatory Commission acting sua sponte shall be the “public interest” standard of review set forth 
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in United Gas Pipe Line v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal Power 
Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956). 

22.4 Disclaimer of Certain Third Party Beneficiary Rights.  In executing this PPA, Buyer 
does not, nor should it be construed to, extend its credit or financial support for the benefit of any 
third parties lending money to or having other transactions with Seller. Nothing in this PPA shall 
be construed to create any duty to, or standard of care with reference to, or any liability to, any 
Person not a party to this PPA. 

22.5 Relationship of the Parties. 

(A) This PPA shall not be interpreted to create an association, joint venture, or 
partnership between the Parties nor to impose any partnership obligation or liability upon either 
Party. Neither Party shall have any right, power, or authority to enter into any agreement or 
undertaking for, or act on behalf of, or to act as an agent or representative of, the other Party. 

(B) Seller shall be solely liable for the payment of all wages, Taxes, and other 
costs related to the employment of Persons to perform services for Seller, including all federal, 
state, and local income, social security, payroll, and employment taxes and statutorily mandated 
workers’ compensation coverage. None of the Persons employed by Seller shall be considered 
employees of Buyer for any purpose; nor shall Seller represent to any Person that he or she is or 
shall become a Buyer employee. 

22.6 Equal Employment Opportunity Compliance Certification.  Seller acknowledges 
that, as a government contractor, Buyer is subject to various federal laws, executive orders, and 
regulations regarding equal employment opportunity and affirmative action. These laws may also 
be applicable to Seller as a subcontractor to Buyer. To the extent such laws are applicable to Seller, 
all applicable equal opportunity and affirmative action clauses shall be deemed to be incorporated 
herein as required by federal laws, executive orders, and regulations, including 41 C.F.R. § 
60-1.4(a)(1)-(7). 

22.7 Survival of Obligations.  Cancellation, expiration, or earlier termination of this PPA 
shall not relieve the Parties of obligations that by their nature should survive such cancellation, 
expiration, or termination, prior to the term of the applicable statute of limitations, including 
warranties, and remedies which obligation shall survive for the period of the applicable statute(s) 
of limitation.  

22.8 Severability.  In the event any of the terms, covenants, or conditions of this PPA, 
its Exhibits or Schedules, or the application of any such terms, covenants, or conditions, shall be 
held invalid, illegal, or unenforceable by any court or administrative body having jurisdiction, all 
other terms, covenants, and conditions of the PPA and their application not adversely affected 
thereby shall remain in force and effect; provided, however, that Buyer and Seller shall negotiate 
in good faith to attempt to implement an equitable adjustment in the provisions of this PPA with a 
view toward effecting the purposes of this PPA by replacing the provision that is held invalid, 
illegal, or unenforceable with a valid provision the economic effect of which comes as close as 
possible to that of the provision that has been found to be invalid, illegal or unenforceable. 
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22.9 Complete Agreement; Amendments.  The terms and provisions contained in this 
PPA constitute the entire agreement between Buyer and Seller with respect to the Project and shall 
supersede all previous communications, representations, or agreements, either oral or written, 
between Buyer and Seller with respect to the sale of Solar Energy Output from the Project. Subject 
to approval by any Governmental Authority with jurisdiction over this PPA, this PPA may be 
amended, changed, modified, or altered, provided that such amendment, change, modification, or 
alteration shall be in writing and signed by both Parties hereto, and provided, further, that the 
Exhibits and Schedules attached hereto may be changed according to the provisions of 
Section 13.7. 

22.10 Binding Effect. This PPA, as it may be amended from time to time pursuant to this 
Article, shall be binding upon and inure to the benefit of the Parties hereto and their respective 
successors-in-interest, legal representatives, and assigns permitted hereunder. 

22.11 Headings.  Captions and headings used in this PPA are for ease of reference only 
and do not constitute a part of this PPA. 

22.12 Counterparts.  This PPA or any supplement, modification, amendment or 
restatement hereof may be executed in two or more counterpart copies of the entire document or 
of signature pages to the document, each of which may have been executed by one or more of the 
signatories hereto and thereto and deliveries by mail, courier, telecopy or other electronic means, 
but all of which taken together shall constitute a single agreement, and each executed counterpart 
shall have the same force and effect as an original instrument. 

22.13 Governing Law.  The interpretation and performance of this PPA and each of its 
provisions shall be governed and construed in accordance with the laws of the State of New Mexico 
notwithstanding its conflict of laws rules or any principles that would trigger the application of 
any other law.  All disputes arising out of or related to this PPA shall be brought in the United 
States District Court for the District of New Mexico.    

22.14 Confidentiality. 

(A) For purposes of this Section 22.14, “Disclosing Party” refers to the Party 
disclosing information to the other Party, and the term “Receiving Party” refers to the Party 
receiving information from the other Party. 

(B) Other than in connection with this PPA, the Receiving Party will not use the 
Confidential Information (as defined in clause (C) below) and will keep the Confidential 
Information confidential. The Confidential Information may be disclosed to the Receiving Party 
or its Affiliates and any of their directors, officers, employees, financial advisers, Lenders, 
potential Lenders, legal counsel and accountants (collectively, “Receiving Party’s 
Representatives”), but only if such Receiving Party’s Representatives need to know the 
Confidential Information in connection with this PPA. The Receiving Party shall not disclose the 
Confidential Information to any Person other than as permitted hereby, and shall safeguard the 
Confidential Information from unauthorized disclosure using the same degree of care as it takes to 
preserve its own confidential information (but in any event no less than a reasonable degree of 
care). To the extent the Disclosing Party is required to submit Confidential Information to a 
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Governmental Authority or is required to submit Confidential Information pursuant to any other 
legal process, the Disclosing Party shall use commercially reasonable efforts to ensure that such 
Confidential Information is not made public.     

(C) As used in this Section 22.14, “Confidential Information” means all 
information that is furnished in connection with this PPA to the Receiving Party or its Receiving 
Party’s Representatives by the Disclosing Party, or to which the Receiving Party or its Receiving 
Party’s Representatives have access by virtue of this PPA (in each case, whether such information 
is furnished or made accessible in writing, orally, visually or by any other means (including 
electronic) and any information processed or stored on computers or other electronic media by 
PNM or on PNM’s behalf), or which concerns this PPA, the Disclosing Party or the Disclosing 
Party’s stockholders, members, affiliates or subsidiaries, and which is designated by the Disclosing 
Party at the time of its disclosure, or promptly thereafter, as “confidential” (whether by stamping 
any such written material or by memorializing in writing the confidential nature of any such oral 
or visual information). Any such information furnished to the Receiving Party or its Receiving 
Party’s Representatives by a director, officer, employee, Affiliate, stockholder, consultant, agent 
or representative of the Disclosing Party will be deemed furnished by the Disclosing Party for the 
purpose of this PPA. Notwithstanding the foregoing, the following will not constitute Confidential 
Information for purposes of this PPA: 

(1) information that is or becomes generally available to the public other 
than as a result of a disclosure or other act by the Receiving Party or its Receiving Party’s 
Representatives; 

(2) information that can be shown by the Receiving Party to have been 
already known to the Receiving Party on a non-confidential basis before being furnished 
to the Receiving Party by the Disclosing Party; and 

(3) information that becomes available to the Receiving Party on a non-
confidential basis from a source other than the Disclosing Party or a representative of the 
Disclosing Party if to the knowledge of the Receiving Party such source was not subject 
to any prohibition against transmitting the information to the Receiving Party. 

(D) The Confidential Information will remain the property of the Disclosing 
Party. Any Confidential Information that is reduced to writing, except for that portion of the 
Confidential Information that may be found in analyses, compilations, studies or other documents 
prepared by or for the Receiving Party in connection with this PPA, will be returned to the 
Disclosing Party immediately upon its request after expiration or termination of this PPA, unless 
such Confidential Information has been destroyed by the Receiving Party, and no copies will be 
retained by the Receiving Party or its Receiving Party’s Representatives, unless the Parties agree 
otherwise. That portion of the Confidential Information that may be found in analyses, 
compilations, studies or other documents prepared by or for the Receiving Party, oral or visual 
Confidential Information, and written Confidential Information not so required to be returned will 
be held by the Receiving Party and kept subject to the terms of this PPA, or destroyed. 
Notwithstanding the foregoing, information developed by the Parties during the negotiation of this 
PPA that relates solely to this PPA (as opposed to confidential business or operating information 
of either Party), shall be deemed proprietary to both Parties, each of whom shall be free to use such 
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information, as they would any information already known to the Parties before negotiation of this 
PPA, provided that such information remains Confidential Information and shall be treated as such. 

(E) In any proceeding before any applicable Governmental Authority, or 
pursuant to any other legal or regulatory process, including discovery, each Party shall be entitled 
to disclose Confidential Information. In such event, the Party making the disclosure shall, prior to 
disclosure, inform the other Party of the disclosure and allow the Party, at its own expense, to seek 
confidential treatment from the Governmental Authority.  The Party making the disclosure shall 
also use commercially reasonable efforts to limit the scope of any disclosure of Confidential 
Information and to make such disclosure of Confidential Information subject to a protective order 
or other similar procedure (provided the Party requesting such protective order or similar 
procedure shall reimburse the other Party for its third party costs incurred in seeking such 
protective order or similar procedure).  Seller shall reasonably cooperate with Buyer in seeking 
protection from the disclosure of Seller’s Confidential Information.  

(F) Seller shall immediately notify Buyer of any security incident involving a 
suspected or known unauthorized access, disclosure, misuse, or misappropriation of Buyer’s 
Confidential Information (“Data Breach”) that comes to Seller’s attention. Such notification shall 
be made to Buyer no more than twenty-four (24) hours after Seller suspects or knows of the Data 
Breach. Seller shall also take the following actions in the event of a Data Breach: (a) designate a 
single individual employed by Seller who must be available to Buyer twenty-four (24) hours per 
day, seven (7) days per week as a primary contact regarding Seller’s obligations under this Section 
22.14(F); (b) not provide any additional notification or disclosure to the public regarding the Data 
Breach which mentions Buyer or any of its Affiliates without first obtaining prior written approval 
from Buyer; (c) cooperate with Buyer in investigating, remedying, and taking any other action 
Buyer deems necessary regarding the Data Breach and any dispute, inquiry, or claim that concerns 
the Data Breach; (d) follow all reasonable instructions provided by Buyer regarding the 
Confidential Information affected or potentially affected by the Data Breach; (e) take any actions 
necessary to prevent future Data Breaches; and (f) notify Buyer of any third-party legal process 
relating to the Data Breach. Notwithstanding the foregoing, Seller may disclose information 
relating to a Data Breach as required by applicable law or by proper legal or governmental 
authority. Seller shall give Buyer prompt notice of any such legal or governmental demand and 
reasonably cooperate with Buyer in any effort to seek a protective order or otherwise to contest 
such required disclosure. 

22.15 Marketing Rights; Press Releases and Media Contact; Access.   

(A) Subject to Section 22.15(B), Seller hereby grants to Buyer the right to 
advertise, market, and promote to the general public the benefits of this PPA and the RECs that 
are generated under this PPA and delivered to Buyer during the Term, including, but not limited 
to, the exclusive right, in any such advertising, marketing or promotional material, to associate 
itself with any claimed or actual environmental or sociological benefits arising from this PPA and 
the creation, sale or retirement of such RECs (all such materials, in whatever media, whether print, 
electronic, broadcast or otherwise, that are associated with such advertising, marketing or 
promotional purposes are the “Promotional Materials”). Seller shall obtain and grant to Buyer 
an irrevocable, royalty free, worldwide license to use and distribute its Promotional Materials, 
including using the name, description and images of the Project.  Seller will make available to 
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Buyer a basic description of the Project, and any press releases or statements that Seller produces 
regarding the Project. Upon sufficient advance written notice, Seller will grant to Buyer or its 
designee reasonable access to the Project for the purposes of furthering the creation, production 
and dissemination of Promotional Materials.  Notwithstanding the foregoing, either Party shall be 
permitted to disclose the following terms with respect to this PPA: 

(1) Party names; 

(2) Renewable resource type; 

(3) Term; 

(4) Project location; 

(5) Guaranteed Solar Capacity; 

(6) Commercial Operation Date; and 

(7) Point of Delivery 

(B) Except as otherwise provided herein, neither Party shall issue any press or 
publicity release or otherwise release, distribute or disseminate any information to the public, or 
respond to any inquiry from the media, concerning this PPA or the participation of the other Party 
in the transactions contemplated hereby without the prior written approval of the other Party, which 
approval shall not be unreasonably withheld, delayed or conditioned.  This provision shall not 
prevent the Parties from releasing information (i) which is required to be disclosed in order to 
obtain permits, licenses, releases and other approvals relating to the Project; (ii) as necessary to 
fulfill such Party’s obligations under this PPA or as otherwise required by Applicable Law; or (iii) 
if the Party seeking approval makes prompt and commercially reasonable efforts to obtain such 
approval but the other Party fails to give a definitive response within twenty (20) Business Days.   

22.16 Right to Mortgage.  Buyer shall have the right to mortgage, create or provide for a 
security interest, or convey in trust, all or a part of its interest in this PPA, under deeds of trust, 
mortgages, indentures or security agreements, as security for its present or future bonds or other 
obligations or securities, without consent of Seller; provided, that Buyer shall not be relieved of 
any of its obligations or liability under this PPA.  Seller shall cooperate reasonably with Buyer to 
execute, or arrange for the delivery of, those normal, reasonable and customary documents, and to 
provide such other normal, reasonable and customary representations or warranties, all in a form 
reasonably acceptable to Seller, as may be necessary to assist Buyer in consummating such 
transactions, and Buyer shall be responsible for Seller’s reasonable third-party costs associated 
with assisting Buyer in such transactions.  

22.17 Forward Contract and Master Netting Agreement.  Notwithstanding any other 
provision of this PPA, the Parties acknowledge that this PPA is a forward contract and master 
netting agreement within the meaning of the safe harbor provisions of the Bankruptcy Code. 
Accordingly, the Parties agree, notwithstanding any other provision in this PPA, that this PPA may 
be terminated and remedies exercised hereunder by either Party upon the commencement of a 
proceeding by the other Party under any chapter of the Bankruptcy Code, and that the automatic 
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stay of Section 362(a) of the Bankruptcy Code shall not apply to such termination or to the exercise 
of the remedies set forth herein. 

22.18 Accounting Matters.  The Parties agree that Generally Accepted Accounting 
Principles in the United States of America (“GAAP”) and the rules of the United States Securities 
and Exchange Commission (“SEC”) require Buyer to evaluate if Buyer must consolidate Seller’s 
financial information. The Parties shall determine, through consultation with their respective 
independent registered public accounting firms, whether this PPA (i) will be considered a lease 
under Accounting Standards Codification 842 - Leases, or (ii) require consolidation of Seller’s 
financial information with Buyer’s financial statements pursuant to Accounting Standards 
Codification 810 - Consolidation (including any subsequent amendments to these sections or 
future guidance issued by accounting profession governance bodies or SEC that affects Buyer’s 
accounting treatment for the PPA, jointly the “Accounting Standards”). Seller agrees to provide 
Buyer with information Buyer reasonably believes is necessary for Buyer to make the foregoing 
determinations. If, as a result of the Parties’ review (or subsequent reviews as Buyer deems 
necessary), and consultations with their respective independent registered public accounting firms, 
Buyer, in its reasonable discretion, determines that such consolidation is required for a given 
period, then the Parties agree to the following provisions for such period: 

(A) Within fifteen (15) Days following the end of each calendar quarter, 
including the fourth quarter of the calendar year, Seller shall deliver to Buyer: (i) an unaudited 
year-to-date statement of income, (ii) an unaudited year-to-date statement of cash flows, (iii) an 
unaudited balance sheet as of the end of such calendar quarter, and (iv) related supporting 
schedules that are prepared by the Seller’s Guarantor, or if Seller has not provided a Seller 
Guaranty to satisfy its Security requirements pursuant to Article 19, then Seller, in order to allow 
the Seller’s parent to complete its quarterly filings with the SEC, shall deliver to Buyer any other 
information reasonably requested by Buyer to comply with the consolidation requirements of 
GAAP.  If audited financial statements are deemed necessary by Buyers external auditors to 
complete an audit of Buyer’s consolidated financial statements, Buyer agrees to provide notice to 
Seller no later than sixty (60) Days before the end of the calendar year, and Seller agrees to provide 
audited financial statements within forty-five (45) Days of each calendar year end thereafter. 

(B) The financial statements to be delivered by Seller in accordance with 
Section 22.18(A) (“Seller’s Financial Statements”) shall be prepared in accordance with GAAP 
and fairly present in all material respects the consolidated financial position, results of operations, 
and cash flows of Seller Guarantor, or Seller, as applicable. Seller shall maintain a system of 
internal accounting controls sufficient to provide reasonable assurance that the financial statements 
of Seller or Seller Guarantor, as applicable, are prepared in conformity with GAAP. If audited 
financial statements are prepared for the Seller, other than to satisfy the requirements for financial 
statements set forth in Section 22.18(A), Seller shall provide such statements to Buyer within five 
(5) Business Days after those statements are issued. 

(C) Upon reasonable notice from Buyer, during normal business hours and 
mutually agreed terms and dates, Seller shall allow Buyer access to Seller’s records and personnel, 
so that Buyer and Buyer’s independent registered public accounting firm can conduct financial 
statement reviews and audits in accordance with the standards of the Public Company Accounting 
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Oversight Board (United States). All reasonable expenses for the foregoing that are incremental to 
Seller’s normal operating expenses shall be borne by Buyer. 

(D) Once during each calendar quarter, Buyer and Seller shall meet (either in 
person or by conference call) at a mutually agreed upon date and time to conduct due diligence 
and Form 8K disclosure review and discuss Seller’s internal control over financial reporting. 

(E) Buyer shall treat Seller’s Financial Statements or other financial 
information provided under the terms of this Section in confidence in accordance with 
Section 22.14 and, accordingly, shall: (i) utilize such Seller financial information only for purposes 
of preparing, reviewing, auditing or certifying Buyer’s or any Affiliate’s financial statements 
(including any required disclosures in the financial statement presentation and notes), for making 
regulatory, tax or other filings required by Applicable Law in which Buyer is required to 
demonstrate or certify its or any Affiliate’s financial condition or to obtain credit ratings; (ii) make 
such Seller financial information available only to its or its Affiliates’ officers, directors, 
employees or auditors who are responsible for preparing, reviewing, auditing or certifying Buyer’s 
or any Affiliate’s financial statements, to the SEC and the Public Company Accounting Oversight 
Board (United States) in connection with any oversight of Buyer’s or any Affiliate’s financial 
statements and to those Persons who are entitled to receive Confidential Information in accordance 
with Section 22.14; (iii) not disclose any of Seller’s financial information provided under the terms 
of this Section 22.18 to the extent that such information is not required by the Accounting 
Standards or Applicable Law; (iv) limit submission of Seller’s financial information provided 
under the terms of this Section 22.18 to that information that reflects Seller’s operations of the 
Project; provided, such limited submission is not contrary to the Accounting Standards or other 
Applicable Law; and (v) use reasonable efforts to disclose to and consult with Seller with respect 
to any information respecting Seller or the Project that Buyer intends to submit pursuant to this 
Section 22.18 and use good faith efforts to incorporate any of Seller’s comments thereto in any 
such submission. Notwithstanding the foregoing, if Buyer discloses information, based on the 
advice of its counsel that it is legally required to be disclosed, Buyer may make such disclosure 
without being in violation of this Section. 

22.19 Telephone Recording.  Each Party to this PPA acknowledges and agrees to the 
taping or electronic recording (“Recording”) of conversations between the Parties with respect to 
all scheduling and dispatch issues, whether by one or the other or both Parties, and that the 
Recordings will be retained in confidence, secured from improper access, and may be submitted 
in evidence in any suit, action or proceedings relating to this PPA. Each Party waives any further 
notice of that monitoring or Recording and agrees to notify its personnel of the monitoring or 
Recording and to obtain any necessary consent of those personnel.  In the event of a dispute 
between the Parties, each Party with a Recording relating to such dispute shall provide a copy of 
such Recording to the other Party upon request. 

22.20 Change in Market Structure. In the event of a change in the operation or 
organizational structure of the regional territory which includes the Project or Buyer's service area 
(including change in balancing area authority or implementation of an independent system 
operator, regional transmission organization, or realignment of the transmission system) and such 
change is reasonably anticipated to affect materially and adversely either Party's ability to perform 
its obligations hereunder, the representatives of each Party shall convene within fifteen (15) days 
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of written notification from either Party and shall provide recommendations for the Parties' 
appropriate action.  Both Parties thereafter shall negotiate in good faith to agree upon an 
amendment to this PPA or to take other appropriate actions, the effect of which will be to preserve 
or restore the respective Parties, as closely as possible, to the same business and economic 
positions that existed prior to such change. 

 

 
 
 

 [Signature page(s) follow] 
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[Signature Page to Power Purchase Agreement] 
 

IN WITNESS WHEREOF, the Parties have caused this PPA to be duly executed as of the 
date first above written. This PPA shall not become effective as to either Party unless and until 
executed by both Parties. 

PUBLIC SERVICE COMPANY OF NEW MEXICO 

By: _______________________ 

Name:  Michael Mertz 

Title:   Vice President, New Mexico Operations, and Chief Information Officer 

Date:   _______________________ 
 
 
 
 
QUAIL RANCH SOLAR LLC  
By:  CRE-Quail Ranch New Mexico LLC,  
its Sole Member  
By:  Clenera DevCo, LLC, its Sole Member  
By:  Clenera Holdings, LLC, its Sole Member  
 
By: __________________________    
 
Name: Jason Ellsworth   
 
Title: Chief Executive Officer   
 
Date: _______________________ 
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 A-1   

EXHIBIT A 
(to Power Purchase Agreement) 

 
DESCRIPTION OF SELLER’S GENERATION FACILITIES, SITE MAP, AND 

PROJECT SCHEDULE 
 

  

1. Name of Seller’s Project: Quail Ranch Solar 
  
 Location: Rancho Grande, Bernalillo County, New Mexico 
 
2. Owner: Quail Ranch Solar LLC 
 
3. Operator: Clenera LLC or its designee 
 
4. Equipment/Fuel: 
 

a. Type of facility and conversion equipment (e.g., Solar PV; Solar Thermal; Wind; 
Energy Storage; Biomass (including Fuel)):  Solar PV 

 
b. Total approximate solar units at the Project:   344 
 

 c. Total nameplate capacity (MWAC):  100 
 
d. Total nameplate capacity (MWDC):  120 
 
e. Total capacity at point of delivery:  100 
 
f. Additional technology-specific information:  Single axis trackers 

 
5. Project Schedule: 
 

Key Milestone Date 
LGIA Execution 7/1/2023 
Major Equipment Supply 
Agreements Executed 

4/1/2024 

Discretionary Permits 4/1/2024 
Close Financing 6/1/2024 
Start of Project Construction 7/1/2024 
First Major Equipment Delivered to 
Site  

9/1/2024 

Interconnection In-Service 
Date                                        

7/1/2025 

Commissioning Start Date 9/1/2025 
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Expected Commercial Operation 11/2/2025 
 
6. Site Map:  Attach a scaled map that complies with the requirements of Section 3.3 of the 

PPA. 
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EXHIBIT B 
(to Power Purchase Agreement) 

 
ONE-LINE DIAGRAM OF PROJECT AND INTERCONNECTION FACILITIES 

 
1. See attached one-line diagram of the Project, which shall be provided by Seller within 

thirty (30) Days of the Execution Date and which shall be subject to Buyer approval (such 
approval not to be withheld, conditioned, or delayed unreasonably).  The one-line diagram 
indicates the following: 

 Interconnection Facilities; 
 the network upgrades; 
 the Electric Interconnection Point; 
 the Point of Delivery into WECC Path 48 (if different than the Electric Interconnection 

Point);  
 the House Energy power source and associated dedicated electric meter; and 
 ownership and location of meters.   

 
2. The following discussion provides a summary of the current status of the Interconnection 

Agreement for the Project, the key milestone dates for completion of the necessary 
interconnection facilities, and documentation from the Transmission Provider supporting 
the identified status and milestone dates.  

3. Seller shall provide any necessary updates upon execution of the Interconnection 
Agreement.  

4. Point of Delivery is RIO PUERCO – WEST MESA 345 KV TRANSMISSION LINE AT 
THE QUAIL RANCH 345 KV SWITCHING STATION 
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EXHIBIT C 
(to Power Purchase Agreement) 

 
DESCRIPTION OF SITE 

 
 

  

The Project is located on unimproved real property located in Bernalillo County, New Mexico, 
described as follows: 

Tract 2-A of the Lands of Quail Ranch, as said tracts are shown and described on the Bulk Plat 
thereof recorded in the office of the County Clerk of Bernalillo County, New Mexico, on March 
1, 2019, in Book 2019C, Page 18, as Document No. 2019016035. 
 
The above described Tract of Land contains 3,376.36 acres more or less in area, of which a 
portion will be utilized for the Project. 
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EXHIBIT D 
(to Power Purchase Agreement) 

NOTICE ADDRESSES 

 
PUBLIC SERVICE COMPANY OF 
NEW MEXICO 

QUAIL RANCH SOLAR LLC 

 
Notices:  
Delivery Address: 

Public Service Company of New Mexico 
414 Silver Ave. SW 
Albuquerque, NM 87102 
 

Invoices: 
Attn: Energy Analysis 
Phone: (505) 541-2585 
Fax: (505) 241-2434 
Email:  
PNMEAM@pnmresources.com 

 
Scheduling: 

Attn: Traders 
Phone: (505) 855-6226 day-ahead 
Fax: (505) 855-6216 real time 
Email: zz-WPMTraders@pnm.com 

 
Payments: 

Public Service Company of New Mexico 
2401 Aztec NE, MS Z-160 
Albuquerque, NM 87107 
Attn: Albuquerque Division Cash 
 

Wire Transfer: 
Wells Fargo Bank 
ABA# 121000248   
Albuquerque, New Mexico 

     ME Whsle Pwr Depository: 651-537-7916 
Attn: EA-Wholesale Power Marketing 

 
 

 
Notices: 
Delivery Address: 

Quail Ranch Solar LLC 
c/o Clenera, LLC 
P.O. Box 2576 
Boise, ID 83701 
Telephone: (208) 639-3232 
Email: notices@clenera.com 
 

Invoices: 
 
Mailing Address (if different from above): 
 
 

Wire Transfer: To Be Provided 
 

With additional Notice of an Event of 
Default, termination and other legal notices 
to: 

Quail Ranch Solar LLC 
c/o Clenera, LLC 
P.O. Box 2576 
Boise, ID 83701 
Telephone: (208) 639-3232 
Email: notices@clenera.com 
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Contract Manager: 
Public Service Company of New Mexico 
Attention:  Jeremy Heslop 
2401 Aztec Rd. NE 
Albuquerque, NM 87107 
Telephone: (505) 598-2664 
 

 
With additional Notice of an Event of 
Default to: 

Public Service Company of New Mexico 
Attention: Michael Mertz 
414 Silver Avenue SW 
Albuquerque, NM 87102 
Telephone: (505) 241-0676 
Fax: (505) 241-2375 

 
With a copy to: 

Public Service Company of New Mexico 
Attention: Christopher Atencio 
414 Silver Ave. SW, MS0805 
Albuquerque, NM 87102 
lawdept@pnmresources.com 
Telephone: (505) 241-2700 
Fax: (505) 241-4318 
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EXHIBIT E 
(to Power Purchase Agreement) 

SELLER’S REQUIRED GOVERNMENTAL AUTHORITY PERMITS, CONSENTS, 
APPROVALS, LICENSES AND AUTHORIZATIONS TO BE OBTAINED, AS 

REQUIRED 
 

PERMIT, CONSENT, APPROVAL, 
LICENSE AND/OR AUTHORIZATION 

 
GOVERNMENTAL ENTITY 

Special Use Permit 
Exception to parking and landscaping 
requirements, Amendment to Sector 
Development plan  
Grading Permit,  
Traffic Control Plan,  
Street Cut Permit,  
Excavation Permit, 
Wall Permit 
Road Crossing Permits 
Driveway Cut Permit 
Drainage Covenant 
Subdivision/Platting/Easement 
Construction Permit 
Electrical Permit 
EE 98 License 
EI 1 License 
Modular Building Permit 
Plumbing Permit 
Certificate of Occupancy 

State of New Mexico or 
Bernalillo County  

  
Clean Water Act (CWA) Section 402, National Pollution 
Discharge Elimination System (NPDES). Construction 
Stormwater General Permit NMR1000000 

US Environmental Protection Agency (EPA) 

CWA Sec 401 Water Quality Certification NMED Surface Water Quality Bureau  
CWA Sec 404, Nationwide Permit (NWP) #12 (utility 
lines), NWP #14 (access roads), NWP #51 (renewal 
energy facilities)  

US Army Corps of Engineers  

 Stormwater Control Permit for Erosion and Sediment 
Control  

Albuquerque/Bernalillo County  

Fugitive Dust Permit  Albuquerque/Bernalillo County  
Air Quality Permit 
 

Albuquerque/Bernalillo County 
 

Biological and Cultural Resources Surveys Albuquerque/Bernalillo County 
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EXHIBIT F 
(to Power Purchase Agreement) 

 
COMMISSIONING TESTS 

 
 String Insulation Resistance and Continuity Tests 
 String Voc measurements 
 String Current Checks 
 DC Feeder Insulation Resistance and Continuity Tests 
 Inverter OEM Commissioning Procedures 
 MW Control Tuning/Testing 
 V/MVAR/pf Control Tuning/Testing (or equivalent) 
 Automatic Generation Control (AGC) Functionality Test (or equivalent) 
 SCADA Functionality Test (or equivalent) 
 Weather Station Data Feed Functionality Test (as part of SCADA testing) 
 Owner Control and Data Link Functionality Tests (See Section 3.4) 
 Curtailment Control (or equivalent, if applicable) 
 Initial Performance Ratio Test (See Section 10.8) 
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EXHIBIT G 
(to Power Purchase Agreement) 

INSURANCE COVERAGES 

Seller shall obtain and maintain the following insurance coverages, at a minimum: 

A. Workers’ Compensation Insurance that complies with statutory limits under workers’ 
compensation laws of any applicable jurisdiction and employer’s liability coverage with limits of 
One Million Dollars ($1,000,000) per accident, One Million ($1,000,000) for disease, and One 
Million ($1,000,000) for each employee, covering all of Seller’s employees, whether full-time, 
leased, temporary, or casual.   

B. Commercial General Liability Insurance, written on a standard ISO occurrence form, or 
the equivalent, with a combined single limit of One Million Dollars ($1,000,000) per occurrence. 
This policy will include coverage for bodily injury liability, broad form property damage liability, 
blanket contractual, owner’s protective, products liability and completed operations.   

C. Business Automobile Liability Insurance, or the equivalent, with a limit of One Million 
Dollars ($1,000,000) combined single limit per occurrence for bodily injury and property damage 
with respect to Seller’s vehicles whether owned, hired, or non-owned. 

D. Excess or Umbrella Liability. Excess or Umbrella Liability Insurance on a following form 
basis covering claims in excess of the underlying insurance described in paragraphs (A) (with 
respect to only Employer’s Liability Insurance), (B) and (C) with a limit per occurrence of Twenty 
Million dollars ($20,000,000) written on a per project basis. 

The amounts of insurance required in the foregoing paragraphs (A), (B), (C) and (D) may 
be satisfied by purchasing coverage in the amounts specified or by any combination of primary 
and excess insurance, so long as the total amount of insurance meets the requirements specified 
above. 

E. Property Insurance. During construction and operation, Seller shall provide standard form 
“All Risk” insurance covering full replacement cost of the Project subject to the availability and 
reasonable and customary cost in the insurance marketplace in accordance with accepted industry 
practice.  For the avoidance of doubt, builders’ risk insurance shall qualify as “All Risk” insurance 
during the construction period.  The All-Risk Property insurance shall cover full replacement cost 
for physical loss or damage to the Project including the period during testing and startup. A 
deductible may be carried, which deductible shall be the absolute responsibility of Seller. All-Risk 
Property insurance shall include: (i) coverage for fire, flood, wind and storm, tornado and 
earthquake with respect to facilities similar in construction, location and occupancy to the Project; 
and (ii) mechanical and electrical breakdown insurance covering all objects customarily subject to 
such insurance. 
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EXHIBIT H 
(to Power Purchase Agreement) 

ANNUAL GENERATION FORECAST 
 
 

The following represents the annual forecast of Solar Energy Output delivered to the Point of 
Delivery. 
 
On-Peak Hours are considered to be hour ending 0700 through and including 2200 Pacific 
prevailing time which is 16 hours, Monday through Saturday excluding any NERC holidays 
which are the major holidays. All other hours and all day Sundays are off-peak. 

 

Month 
On-Peak Energy Delivered 

(MWh) 
Off-Peak Energy Delivered 

(MWh) 

January 14,330 2,544 

February 17,510 2,534 

March 22,136 4,856 

April 24,207 3,292 

May 26,250 5,210 

June 25,600 5,001 

July 23,304 4,672 

August 21,953 3,734 

September 18,840 4,790 

October 19,089 2,960 

November 11,855 2,065 

December 8,746 1,004 

Total Annual 233,819.55 42,662.64 

Total Combined Annual 276,482  
   
Annual Capacity Factor 31.60%  

 
 

DocuSign Envelope ID: 2C90CFCD-B1E3-4A58-9869-F220D164AD0B



 

I-1  

EXHIBIT I 
(to Power Purchase Agreement) 

 
AVAILABILITY GUARANTEES 

Section 1. Definitions.   

Capitalized terms used in this Exhibit I and not defined herein shall have the meaning assigned 
in Article 1 of PPA. 

 “Actual Solar Availability Percentage” means a percentage calculated as (a) one 
hundred (100), multiplied by (b) the result of (i) the sum of all Solar Available Hours for all Solar 
Units that were part of the Project at the beginning of the relevant Commercial Operation Year 
for all Daylight Intervals, divided by (ii) the sum of all Solar Period Hours in the relevant 
Commercial Operation Year for all Solar Units that were part of the Project on the Commercial 
Operation Date. 

“Actual Solar Energy Output” means the Energy (in MWh) generated by the Project 
and delivered to the Point of Delivery. 

“Aggregate Solar Availability Damages Cap” has the meaning set forth in 
Section 2.1(C) of this Exhibit. 

“Annual Solar Availability Damages Cap” has the meaning set forth in Section 2.1(D) 
of this Exhibit. 

“Annual Report” has the meaning set forth in Section 2.3 of this Exhibit. 

 “Daylight Interval” means each hour where plane of array irradiance conditions are 
50 W/m2 or greater.  Data will be collected as hourly averages for all installed plane of array 
sensors at the Site. 

“Effective Solar Guaranteed Availability Percentage” has the meaning set forth in 
Section 2.1(A) of this Exhibit. 

“Solar Availability Damages” has the meaning set forth in Section 2.1(B) of this Exhibit.  

“Solar Available Hours” means for each Solar Unit, for a relevant Commercial 
Operation Year, an amount of hours equal to (a) the number of Solar Period Hours in such 
Commercial Operation Year, minus (b) the aggregate Solar Unavailable Hours for such Solar 
Unit in such Commercial Operation Year, plus (c) the aggregate Solar Excused Hours for such 
Solar Unit in such Commercial Operation Year. For the avoidance of doubt, any event that 
results in unavailability of a Solar Unit for less than a full hour will count as an equivalent 
percentage of the applicable hour(s) for this calculation. Additionally, if during any applicable 
hour the Solar Unit is available, but for less than the full amount of its installed capacity, the 
Solar Available Hours for such hour shall be calculated as an equivalent percentage of such 
hour in proportion to the amount of installed capacity for the Solar Unit. 
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“Solar Excused Hours” means, in any Commercial Operation Year, (a) the aggregate 
Seller Excused Hours during Daylight Intervals for such Commercial Operation Year; provided 
that, for purposes of the Effective Solar Guaranteed Availability Percentage, only the first fifty 
(50) hours of Scheduled Maintenance Outages in the aggregate for the Project per Commercial 
Operation Year shall be treated as Excused Hours and (b) hours during which an emergency, stop, 
service mode or pause state exists as a result of an Emergency Condition (other than an Emergency 
Condition caused by Seller’s breach of its Interconnection Agreement with the Transmission 
Provider). For the avoidance of doubt, any event that results in unavailability of a Solar Unit for 
less than a full hour will count as an equivalent percentage of the applicable hour(s) for this 
calculation. Additionally, if during any applicable hour the Solar Unit is available, but for less than 
the full amount of its installed capacity, the Solar Excused Hours for such hour shall be calculated 
as an equivalent percentage of such hour in proportion to the amount of installed capacity for the 
Solar Unit. 

“Solar Period Hours” means the number of Daylight Intervals within any given 
Commercial Operation Year, as may be adjusted for any partial Commercial Operation Year. 

“Solar Unavailable Hours” means those hours a Solar Unit is not available during 
Daylight Intervals to operate because it is (a) in an emergency, stop, service mode or pause state; 
(b) in “run” status and faulted; (c) included in Scheduled Maintenance Outages in excess of fifty 
(50) hours in aggregate for the Project in any Commercial Operation Year; (d) incapable of being 
controlled either locally or via its AGC system; or (e) otherwise not operational or capable of 
delivering Energy to the Point of Delivery. For the avoidance of doubt, any event that results in 
unavailability of a Solar Unit for less than a full hour will count as an equivalent percentage of the 
applicable hour(s) for this calculation. Additionally, if during any applicable hour the Solar Unit 
is unavailable, but for less than the full amount of its installed capacity, the Solar Unavailable 
Hours for such hour shall be calculated as an equivalent percentage of such hour in proportion to 
the amount of installed capacity for the Solar Unit.  

Section 2. Availability Guarantees. 

1. Solar Availability Guarantee.  

(A) Seller guarantees that the Solar Units shall achieve an Actual Solar 
Availability Percentage equal to or greater than ninety percent (90%) in each two consecutive 
Commercial Operation Years after the Commercial Operation Date (“Effective Solar Guaranteed 
Availability Percentage”). 

(B) The availability shortfall (the “Availability Shortfall”) shall be calculated 
as follows: 

 

Where, 
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AS = Availability Shortfall 

ESGAP = Effective Solar Guaranteed Availability Percentage 

En = energy delivered in the current year 

En-1 = energy delivered in the previous year 

An = availability during the current year 

An-1 = availability during the previous year 

(C) Solar Availability Damages. For any Commercial Operation Year during 
which Seller fails to meet the Effective Solar Guaranteed Availability Percentage, Seller shall pay 
Buyer liquidated damages in the amount equal to (x) the Solar Energy Output Payment Rate, 
multiplied by (y) the Availability Shortfall (the “Solar Availability Damages”), but in no event 
in excess of the Annual Solar Availability Damages Cap and the Aggregate Solar Availability 
Damages Cap. A sample calculation of the Solar Availability Damages that would be owed by 
Seller under certain stated assumptions is provided as Attachment 1 to this Exhibit I. 

(D) Solar Availability Damages Cap, Termination and Cure Rights. The total 
Solar Availability Damages payable by Seller for failure to meet the Effective Solar Guaranteed 
Availability Percentage in any Commercial Operation Year shall be capped annually at a value 
equivalent to Thirty-Two Thousand Dollars ($32,000) per MW (or Sixty Thousand Dollars 
($60,000) per MW in the case of a failure of a main generator step-up transformer) of Guaranteed 
Solar Capacity (“Annual Solar Availability Damages Cap”) and in the aggregate at a value 
equivalent to Ninety-Six Thousand Dollars ($96,000) per MW of Guaranteed Solar Capacity 
(“Aggregate Solar Availability Damages Cap”) over the Term of the PPA.   

2. Sole Remedy. The Parties agree that Buyer’s sole and exclusive remedy, and 
Seller’s sole and exclusive liability, for any deficiency in the performance of the Project  
(including any failure to meet the Effective Solar Guaranteed Availability Percentage) shall be 
the payment of damages up to the Annual Solar Availability Damages Cap and Aggregate Solar 
Availability Damages Cap, as applicable, and the right to declare an Event of Default pursuant 
to Section 12.1(B)(5) of the PPA, and shall not be subject to the collection of any other damages 
or any other remedies, including specific performance, and shall not be an Event of Default 
giving rise to a termination payment obligation except pursuant to Section 12.1(B)(5) of the PPA, 
as applicable. Notwithstanding the foregoing, the limitations set forth herein shall not be 
applicable to any indemnification claims pursuant to Article 20 of the PPA and Seller’s material 
breach of its obligation to operate and maintain the Project in accordance with Prudent Utility 
Practice or Seller’s failure to pay Solar Availability Damages when due if not timely cured 
pursuant to the provisions of Article 12 of the PPA are an Event of Default of Seller for which 
Buyer may terminate the PPA and seek damages in accordance with Section 12.4 of the PPA. 

3. Annual Report. No later than the thirtieth (30th) Day of such Commercial 
Operation Year (or thirty (30) Days after the end of the last Commercial Operation Year), Seller 
shall deliver to Buyer a calculation showing Seller’s computation of the Actual Solar Availability 
Percentage for the previous Commercial Operation Year and the Solar Availability Damages, if 
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any, due to Buyer (the “Annual Report”). Such Annual Report shall include the total amount of 
Solar Availability Damages paid to Buyer under the PPA and shall provide notice that the 
Aggregate Solar Availability Damages Cap has been reached, if applicable. If Solar Availability 
Damages are due from Seller, Seller shall pay such damages no later than fifteen (15) Business 
Days after providing the Annual Report. 

4. Disputes.  Disputes as to any calculations under this Exhibit I shall be addressed 
as provided in Section 13.8 of the PPA. 
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ATTACHMENT 1 TO EXHIBIT I 

EXAMPLE CALCULATION OF SOLAR AVAILABILITY DAMAGES 

 

I. Example of Actual Solar Availability Percentage Calculation 

The sample calculation set forth below is based on the following assumed facts: 

During the Commercial Operation Year in question, 53 Solar Units were part of the Project. 

The Solar Units had the following operating characteristics: 

    
Hours 

Solar Units 
Affected 

Solar Unit 
Hours 

 Solar Period Hours (“SPH”) 4,000 53 212,000 
 Solar Unavailable Hours (“SUH”)   5,000 
 Solar Excused Hours (“SEH”)   1,000 
 

Given these assumed facts, the Available Hours for the Solar Units during the Commercial 
Operation Year would be calculated as follows: 

Sum of Available Hours = SPH – SUH + SEH:  208,000 = 212,000 – 5,000 + 1,000  

Actual Solar Availability Percentage 

Given these assumed facts, the Actual Solar Availability Percentage for the Project during the 
Commercial Operation Year in question would be calculated as follows: 

(a) Sum of Solar Available Hours:  208,000 hours 

(b) Sum of Solar Period Hours:  212,000 hours 

(c) Actual Solar Availability Percentage: (Sum of Solar Available Hours/Sum of 
Solar Period Hours) x 100 = (208,000/212,000) x 100 = 98.1% 

II. Example of Solar Availability Damages 

Example of Solar Availability Damages based on the following assumed facts: 

(a) Seller’s Effective Solar Guaranteed Availability Percentage in Commercial 
Operation Years 4 and 5 = 90%. 

(b) Seller’s Actual Solar Availability Percentage in Commercial Operation Year 4 = 
84%. 

(c) Seller’s Actual Solar Availability Percentage in Commercial Operation Year 5 = 
86%. 

(d) Solar Energy Output Payment Rate = $29.84 
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(e) Actual Solar Energy Output in Commercial Operation Year 4 = 232,245 MWh 

(e) Actual Solar Energy Output in Commercial Operation Year 5 = 237,775 MWh 

 

Given these assumed facts, Seller calculates the Solar Availability Damages due to Buyer as 
follows: 

The Solar Energy Output Payment Rate x [Effective Solar Guaranteed Availability Percentage in 
Commercial Operation Years 4 and 5 — ½ x (Actual Solar Availability Percentage for Commercial 
Operation Year 4 + Actual Solar Availability Percentage for Commercial Operation Year 5) (each 
expressed as a decimal)] x ½ x (Actual Solar Energy Output for Commercial Operation Year 4 ÷ 
Actual Solar Availability Percentage for Commercial Operation Year 4 + Actual Solar Energy 
Output for Commercial Operation Year 5 ÷ Actual Solar Availability Percentage for Commercial 
Operation Year 5) x Effective Solar Guaranteed Availability Percentage for Commercial Operation 
Years 4 and 5 = Solar Availability Damage: 

($29.84) x [.90 - ½ x (.84 + .86)] x ½ x (232,245 ÷ .84 + 237,775 ÷ .86) * .90 = $371,260.50 
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EXHIBIT J 

(to Power Purchase Agreement) 
 

FORM OF SELLER GUARANTY 
 

GUARANTY 
 

 
THIS GUARANTY (this “Guaranty”), dated as of _____, ____ (the “Effective Date”), is 

made by [●], an [●] corporation (“Guarantor”), in favor of PUBLIC SERVICE COMPANY OF NEW 
MEXICO, a New Mexico corporation (“Counterparty”).   
 
RECITALS: 
 

A. WHEREAS, Counterparty and Guarantor’s indirect, wholly-owned subsidiary [●] 
(“Obligor”) have entered into, or concurrently herewith are entering into, that certain Power Purchase 
Agreement -  [●]dated into/effective as of ______, 20__ (the “Agreement”); and 

 
B. WHEREAS, Guarantor will directly or indirectly benefit from the Agreement between 

Obligor and Counterparty; 
 

NOW THEREFORE, in consideration of the foregoing premises and as an inducement for 
Counterparty’s execution, delivery and performance of the Agreement, and for other good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged, Guarantor hereby agrees 
for the benefit of Counterparty as follows: 

 
*  *  * 

 
1. GUARANTY.  Subject to the terms and provisions hereof, Guarantor hereby absolutely and 
irrevocably guarantees the timely payment when due of all obligations owing by Obligor to 
Counterparty arising pursuant to the Agreement, including with respect to any damages that Obligor 
owes to Counterparty for failing to perform under the Agreement (collectively, the “Obligations”).  
This Guaranty shall constitute a guarantee of payment and not of collection.  The liability of Guarantor 
under this Guaranty shall be subject to the following limitations: 

(a) Notwithstanding anything herein or in the Agreement to the contrary, the maximum aggregate 
obligation and liability of Guarantor under this Guaranty, and the maximum recovery from 
Guarantor under this Guaranty, shall in no event exceed __________________ [spell out the 
dollar amount] U.S. Dollars (U.S. $__________) (the “Maximum Recovery Amount”), plus 
reasonable costs of collection and/or enforcement of this Guaranty (including reasonable 
attorneys’ fees), to the extent that a court of competent jurisdiction finally declares that 
amounts are due and payable hereunder, but in no event shall such costs exceed [__________].  

(b) The obligation and liability of Guarantor under this Guaranty is specifically limited to 
payments expressly required to be made under the Agreement (even if such payments are 
deemed to be damages), as well as costs of collection and enforcement of this Guaranty 
(including attorneys’ fees) to the extent reasonably and actually incurred by Counterparty 
(subject, in all instances, to the limitations imposed by the Maximum Recovery Amount as 
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specified in Section 1(a) above).  Except as expressly payable by Obligor pursuant to the 
Agreement, Guarantor shall not be liable for or obligated to pay any consequential, indirect, 
incidental, lost profit, special, exemplary, punitive, equitable or tort damages.  

2. DEMANDS AND PAYMENT.   

(a) If Obligor fails to pay any Obligation to Counterparty when such Obligation is due and owing 
under the Agreement (an “Overdue Obligation”), Counterparty may present a written demand 
to Guarantor calling for Guarantor’s payment of such Overdue Obligation pursuant to this 
Guaranty (a “Payment Demand”).  Delay or failure by Counterparty in making a Payment 
Demand shall in no event affect Guarantor’s obligations under this Guaranty. 

(b) A Payment Demand shall be in writing and shall reasonably and briefly specify in what manner 
and what amount Obligor has failed to pay and explain why such payment is due, with a 
specific statement that Counterparty is calling upon Guarantor to pay under this Guaranty.  
Such Payment Demand must be delivered to Guarantor in accordance with Section 9 below; 
and the specific Overdue Obligation(s) addressed by such Payment Demand must remain due 
and unpaid at the time of such delivery to Guarantor.   

(c) After issuing a Payment Demand in accordance with the requirements specified in Section 2(b) 
above, Counterparty shall not be required to issue any further notices or make any further 
demands with respect to the Overdue Obligation(s) specified in that Payment Demand, and 
Guarantor shall be required to make payment with respect to the Overdue Obligation(s) 
specified in that Payment Demand within five (5) Business Days after Guarantor receives such 
demand.  As used herein, the term “Business Day” shall mean all weekdays (i.e., Monday 
through Friday) other than any weekdays during which commercial banks or financial 
institutions are authorized to be closed to the public in the State of New Mexico. 

3. REPRESENTATIONS AND WARRANTIES.  Guarantor represents and warrants that: 

(a) it is a [●] duly formed and validly existing under the laws of the State of [●] and has the [●] 
power and authority to execute, deliver and carry out the terms and provisions of the Guaranty;  

(b) no authorization, approval, consent or order of, or registration or filing with, any court or other 
governmental body having jurisdiction over Guarantor is required on the part of Guarantor for 
the execution, delivery and performance of this Guaranty; and 

(c) the execution, delivery and performance of this Guaranty has been duly and validly authorized 
by all limited liability company proceedings of Guarantor, and this Guaranty constitutes a valid 
and legally binding agreement of Guarantor, enforceable against Guarantor in accordance with 
the terms hereof, except as the enforceability thereof may be limited by the effect of any 
applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting 
creditors’ rights generally and by general principles of equity. 

4. RESERVATION OF CERTAIN DEFENSES; SUBROGATION.   

a) Without limiting Guarantor’s own defenses hereunder, Guarantor reserves to itself and may 
assert as a defense to enforcement of this Guaranty any defense to enforcement of the 
Agreement that Obligor may assert that is based on Counterparty’s breach of the Agreement 
or the failure of a material condition precedent to Obligor’s performance obligations.  
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Notwithstanding the foregoing, Guarantor agrees that it will remain bound upon this Guaranty 
notwithstanding any defenses that, pursuant to the laws of suretyship or guaranty, would 
otherwise relieve a guarantor of its obligations.  In furtherance and not limitation of the 
foregoing, Guarantor expressly waives (if any) based upon the bankruptcy, insolvency, 
dissolution or liquidation of Obligor or any lack of power or authority of Obligor to enter into 
and/or perform the Agreement or the lack of validity or enforceability of Obligor’s obligations 
under the Agreement.  Guarantor further reserves to itself any rights, setoffs or counterclaims 
that Guarantor may have against Obligor, provided, however, that Guarantor agrees such rights, 
setoffs or counterclaims may only be asserted against Obligor in an independent action, and 
not as a defense to Guarantor’s obligations under this Guaranty. 

b) The Guarantor shall be subrogated to all rights of the Counterparty against the Obligor in 
respect of any amounts paid by the Guarantor pursuant to this Guaranty; provided, however, 
that the Guarantor hereby postpones all rights of subrogation, reimbursement, indemnity and 
recourse (including, without limitation, any statutory rights of subrogation under Section 509 
of the United States Bankruptcy Code, 11 U.S.C. § 509, or otherwise) until such time as all 
amounts due under the Agreement are paid in full and fully, finally and indefeasibly performed.  
If (i) the Guarantor shall perform and shall make payment to the Counterparty of all or any part 
of the Obligations and (ii) all the then outstanding obligations under the Agreement have been 
paid in full, Counterparty shall, at the Guarantor’s request, execute and deliver to the Guarantor 
documents to evidence the transfer by subrogation to the Guarantor of any interest in the 
Obligations under the Agreement resulting from such payment by the Guarantor. 
Notwithstanding the foregoing, if any amount is paid to Guarantor in violation of this provision, 
Guarantor shall hold such amount for the benefit of, and promptly pay such amount to, 
Counterparty. 

5. AMENDMENT OF GUARANTY.  No term or provision of this Guaranty shall be amended, 
modified, altered, waived or supplemented except in a writing signed by Guarantor and Counterparty.  

6. WAIVERS AND CONSENTS.  Guarantor agrees that its obligations under this Guaranty are 
irrevocable, absolute, independent, unconditional and continuing (subject only to the defenses to 
enforcement of this Guaranty reserved by Guarantor in Section 4) and shall not be affected by any 
circumstance that constitutes a legal or equitable discharge of a guarantor or surety other than payment 
in full of the Obligations. In furtherance of the foregoing and without limiting the generality thereof, 
Guarantor agrees, subject to and in accordance with the other terms and provisions of this Guaranty: 

(a) Except for the Payment Demand as required in Section 2 above, Guarantor hereby waives, to 
the maximum extent permitted by applicable law, (i) notice of acceptance of this Guaranty; (ii) 
promptness, diligence, presentment, demand, protest, setoff and counterclaim concerning the 
liabilities of Guarantor; (iii) any right to require that any action or proceeding be brought 
against Obligor or any other person, or to require that Counterparty seek enforcement of any 
performance against Obligor or any other person, prior to any action against Guarantor under 
the terms hereof; (iv) any defense arising by reason of the incapacity, lack of authority or 
disability of Obligor or based on any illegality, lack of validity or unenforceability of any 
Obligation; (v) any duty of Counterparty to protect or not impair any security for the 
Obligations; (vi) any defense based upon an election of remedies by Counterparty; (vii) any 
defense of waiver, release, res judicata, statute of frauds, fraud (with respect to Obligor), 
incapacity (with respect to Obligor), minority or usury; and (viii) any existence of or reliance 
on any representation by Counterparty that might otherwise constitute a defense available to, 
or a legal or equitable discharge of, Guarantor or any other guarantor or surety. 
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(b) No delay by Counterparty in the exercise of (or failure by Counterparty to exercise) any rights 

hereunder shall operate as a waiver of such rights, a waiver of any other rights or a release of 
Guarantor from its obligations hereunder (with the understanding, however, that the foregoing 
shall not be deemed to constitute a waiver by Guarantor of any rights or defenses to which 
Guarantor may at any time have pursuant to or in connection with any applicable statutes of 
limitation). 

 
(c) Without notice to or the consent of Guarantor, and without impairing or releasing Guarantor’s 

obligations under this Guaranty, Counterparty may: (i) change the manner, place or terms for 
payment of all or any of the Obligations (including renewals, extensions or other alterations of 
the Obligations); (ii) release Obligor or any person (other than Guarantor) from liability for 
payment of all or any of the Obligations; (iii) receive, substitute, surrender, exchange or release 
any collateral or other security for this Guaranty or any or all of the Obligations and apply any 
such collateral or security and direct the order or manner of sale thereof, or exercise any other 
right or remedy that Counterparty may have against any such collateral or security; or (iv) 
exercise any other rights available to Counterparty under the Agreement, at law or in equity. 

 

7. REINSTATEMENT.  Guarantor agrees that this Guaranty shall continue to be effective or 
shall be reinstated, as the case may be, if all or any part of any payment made hereunder or under the 
Agreement while this Guaranty is in effect is at any time avoided or rescinded or must otherwise be 
restored or repaid by Counterparty as a result of the bankruptcy or insolvency of Obligor or Guarantor, 
or similar proceeding, all as though such payments had not been made. 

8. TERMINATION.  Subject to reinstatement under Section 7, this Guaranty and the 
Guarantor’s obligations hereunder will terminate automatically and immediately upon the earlier of (i) 
the termination or expiration of the Agreement, and (ii) 11:59:59 Eastern Prevailing Time of [insert 
date [__] years plus six (6) months after expected COD]; provided, however, Guarantor agrees that the 
obligations and liabilities hereunder shall continue in full force and effect with respect to any 
Obligations under any Agreement entered into on or prior to the date of such termination.  

9. NOTICE.  Any Payment Demand, notice, request, instruction, correspondence or other 
document to be given hereunder (herein collectively called “Notice”) by Counterparty to Guarantor, 
or by Guarantor to Counterparty, as applicable, shall be in writing and may be delivered either by (i) 
U.S. certified mail with postage prepaid and return receipt requested, or (ii) recognized nationwide 
courier service with delivery receipt requested, in either case to be delivered to the following address 
(or to such other U.S. address as may be specified via Notice provided by Guarantor or Counterparty, 
as applicable, to the other in accordance with the requirements of this Section 9): 

TO GUARANTOR: * TO COUNTERPARTY: 

 
[●] 
Attn:  [●] 
 

with a copy to: 

[Obligor’s name] 
[●] 

[●]Attn:   
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[Telephone: [●]  --  for use in connection 
with courier deliveries] 

[Tel: [●] --  for use in connection with 
courier deliveries] 

 
 
Any Notice given in accordance with this Section 9 will (i) if delivered during the recipient’s normal 
business hours on any given Business Day, be deemed received by the designated recipient on such 
date, and (ii) if not delivered during the recipient’s normal business hours on any given Business Day, 
be deemed received by the designated recipient at the start of the recipient’s normal business hours on 
the next Business Day after such delivery.  
 

10. MISCELLANEOUS.   

(a) This Guaranty shall in all respects be governed by, and construed in accordance with, the law 
of the State of New Mexico, without regard to principles of conflicts of laws thereunder.  

(b) This Guaranty shall be binding upon Guarantor and its successors and permitted assigns and 
inure to the benefit of and be enforceable by Counterparty and its successors and permitted 
assigns.  Guarantor may not assign this Guaranty in part or in whole without the prior written 
consent of Counterparty, except that the Guarantor may make such an assignment without such 
consent if the assignee meets the requirements of a Seller Guarantor as defined in the 
Agreement and Guarantor’s obligations hereunder are expressly assumed in writing by such 
assignee in a form reasonably acceptable to the Counterparty; provided that such assumption 
shall be deemed to release the Guarantor from all of its obligations under this Guaranty 
automatically and without further action by the Guarantor or the Counterparty. Counterparty 
may not assign this Guaranty in part or in whole except (i) with the prior written consent of 
Guarantor, or (ii) to an assignee of the Agreement in conjunction with an assignment of the 
Agreement in its entirety accomplished in accordance with the terms thereof.  

(c) This Guaranty embodies the entire agreement and understanding between Guarantor and 
Counterparty and supersedes all prior agreements and understandings relating to the subject 
matter hereof.   

(d) The headings in this Guaranty are for purposes of reference only, and shall not affect the 
meaning hereof.  Words importing the singular number hereunder shall include the plural 
number and vice versa, and any pronouns used herein shall be deemed to cover all genders.  
The term “person” as used herein means any individual, corporation, partnership, joint venture, 
association, joint-stock company, trust, unincorporated association, or government (or any 
agency or political subdivision thereof). 

(e) Wherever possible, any provision in this Guaranty which is prohibited or unenforceable in any 
jurisdiction shall, as to such jurisdiction, be ineffective only to the extent of such prohibition 
or unenforceability without invalidating the remaining provisions hereof, and any such 
prohibition or unenforceability in any one jurisdiction shall not invalidate or render 
unenforceable such provision in any other jurisdiction. 

(f) Counterparty (by its acceptance of this Guaranty) and Guarantor each hereby irrevocably: (i) 
consents and submits to the exclusive jurisdiction of the United States District Court for the 
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District of New Mexico for the purposes of any suit, action or other proceeding arising out of 
this Guaranty or the subject matter hereof or any of the transactions contemplated hereby 
brought by Counterparty, Guarantor or their respective successors or assigns; and (ii) waives 
(to the fullest extent permitted by applicable law) and agrees not to assert any claim that it is 
not personally subject to the jurisdiction of the above-named courts, that the suit, action or 
proceeding is brought in an inconvenient forum, that the venue of the suit, action or proceeding 
is improper or that this Guaranty or the subject matter hereof may not be enforced in or by such 
court. 

(g) COUNTERPARTY (BY ITS ACCEPTANCE OF THIS GUARANTY) AND GUARANTOR 
EACH HEREBY IRREVOCABLY, INTENTIONALLY AND VOLUNTARILY WAIVES 
THE RIGHT TO TRIAL BY JURY WITH RESPECT TO ANY LEGAL PROCEEDING 
BASED ON, OR ARISING OUT OF, UNDER OR IN CONNECTION WITH, THIS 
GUARANTY, OR ANY COURSE OF CONDUCT, COURSE OF DEALING, 
STATEMENTS (WHETHER VERBAL OR WRITTEN) OR ACTIONS OF ANY PERSON 
RELATING HERETO.  THIS PROVISION IS A MATERIAL INDUCEMENT TO 
GUARANTOR’S EXECUTION AND DELIVERY OF THIS GUARANTY. 

*  *  * 
 
 
IN WITNESS WHEREOF, the Guarantor has executed this Guaranty on _____________, 20__, but it 
is effective as of the Effective Date. 

 
 
[●] 
By:          

Name:         

Title:          
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EXHIBIT K 
(to Power Purchase Agreement) 

 
COMMERCIAL OPERATION 
FORM OF CERTIFICATION 

 
 

This certification (“Certification”) of Commercial Operation is delivered by _______(“Seller”) to 
Public Service Company of New Mexico (“Buyer”) in accordance with the terms of that certain 
Power Purchase Agreement dated _______ (“Agreement”) by and between Seller and Buyer.  All 
capitalized terms used in this Certification but not otherwise defined herein shall have the 
respective meanings assigned to such terms in the Agreement. 

Seller hereby certifies and represents to Buyer the following: 

(1) Solar Units with an aggregate capacity of at least ____ MW have been constructed, 
commissioned and tested and are capable of delivering Energy on a sustained basis (in accordance 
with the Solar Unit manufacturer’s requirements and the Commissioning Tests); 

(2) Seller has obtained all necessary rights under the Interconnection Agreement for the 
interconnection and delivery of Energy to the Point of Delivery and is not in breach of the 
Interconnection Agreement; and 

(3) the Project has been completed in all material respects (except for Delayed Capacity and 
punch list items that do not materially and adversely affect the ability of the Project to operate as 
intended). 

A certified statement of the Licensed Professional Engineer, attached hereto, has been provided as 
evidence of Commercial Operation of the Project to provide Solar Energy Output and meet, at a 
minimum, the requirements indicated herein. 

EXECUTED by SELLER this ________ day of _____________, 20__. 
 

[●] [Licensed Professional Engineer] 
Signature

:  Signature:  
Name:  Name:  
Title:  Title:  

  Date:  
 License Number and LPE Stamp:  
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EXHIBIT L 
(to Solar Facility Power Purchase Agreement) 

Solar PPA Functional Mapping 
 
The Project’s NERC verified Solar Facility Generation Owner, Generator Operator and Facility 
Operations and Maintenance Contractor functional mapping requirements information is as follows: 
 

 Entity Name Point of Contact E-mail Phone 
Generator Owner (GO)     
Generator Operator (GOP)     
Operations and Maintenance 
Contractor 
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ENERGY STORAGE AGREEMENT 
 

This Energy Storage Agreement, as may be amended from time to time, is entered into on 
October 24, 2023 (“Execution Date”), by and between Public Service Company of New Mexico, 
a New Mexico corporation (“PNM” or “Buyer”), whose principal place of business is 414 Silver 
Avenue SW, Albuquerque, NM 87102, and Quail Ranch Energy Storage LLC a Delaware limited 
liability company (“Seller”), whose principal place of business is 800 W Main St. #900, Boise, ID 
83702.  Buyer and Seller may be referred to in this ESA individually as a “Party” and collectively 
as the “Parties.” 

WHEREAS, Buyer is a public utility that owns and operates electric generation, 
transmission, and distribution facilities and is subject to the laws of the State of New Mexico and 
the rules and regulations of the New Mexico Public Regulation Commission; and 

WHEREAS, Seller desires to develop, design, construct, own and operate a battery energy 
storage facility, as further defined herein and in Exhibit A;  

WHEREAS, Seller desires to sell and deliver to Buyer the Product generated by the Project, 
and Buyer agrees to buy the same from Seller, in accordance with the terms and conditions set forth 
in this ESA; and 

WHEREAS, Buyer and Seller intend to enter into a certain Power Purchase Agreement, 
pursuant to which some of the energy generated by the Solar Facility will be used exclusively in 
Seller’s ESS, 

NOW, THEREFORE, in consideration of the mutual covenants herein contained, the 
sufficiency and adequacy of which are hereby acknowledged, the Parties agree to the following: 

ARTICLE 1 
Definitions and Rules of Interpretation 

1.1 Definitions.  The following terms shall have the meanings set forth herein. 

“Abandonment” means (a) a cessation of work and operations at or in respect of the 
Project for more than ninety (90) Days by Seller or Seller’s contractors but only if such cessation 
is not in accordance with Prudent Utility Practices or caused by a Force Majeure Event or not in 
accordance with Seller’s Project Schedule, or (b) the relinquishment of possession and control of 
the Project (or any material portion thereof) by Seller, other than a transfer permitted under this 
ESA. 

 “AC” means alternating electric current. 

“Accounting Standards” has the meaning set forth in Section 22.18. 

“Actual Charge Ramp Rate Delay” has the meaning set forth in Exhibit F. 

“Actual Discharge Ramp Rate Delay” has the meaning set forth in Exhibit F. 
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“Actual System Latency Delay” has the meaning set forth in Exhibit F. 

“Additional Consents” means the approvals, consents, authorizations or other 
requirements not listed in the definition of Governmental Approvals in this ESA that are required 
from any Governmental Authority with respect to the Project. 

“Affiliate” of any named Person or entity means any other person or entity that controls, is 
under the control of, or is under common control with, the named entity. The term “control” 
(including the terms “controls,” “under the control of” and “under common control with”) means 
the possession, directly or indirectly, of the power to direct or cause the direction of the 
management and policies of a Person or entity, whether through ownership of fifty percent (50%) 
or more of the outstanding capital stock or other equity interests of any class of voting securities, 
by contract, or otherwise. 

“After Tax Basis” means, with respect to any payment received or deemed to have been 
received by a Party, the amount of such payment (“Base Payment”) supplemented by a further 
payment (“Additional Payment”) to such Party so that the sum of the Base Payment plus the 
Additional Payment shall, after deduction of the amount of all Taxes (including any federal, state 
or local income taxes) required to be paid by such Party in respect of the receipt or accrual of the 
Base Payment and the Additional Payment (taking into account any current or previous credits or 
deductions arising from the underlying event giving rise to the Base Payment and the Additional 
Payment), be equal to the amount required to be received. Such calculations shall be made on the 
assumption that the recipient is subject to federal income taxation at the highest statutory rate 
applicable to corporations for the relevant period or periods, and state and local taxes at the highest 
rates applicable to corporations with respect to such Base Payment and Additional Payment, and 
shall take into account the deductibility (for federal income tax purposes) of state and local income 
taxes. 

“AGC” stands for “Automatic Generation Control” and means energy management system 
equipment that accepts communications from the System Control Center and automatically adjusts 
the quantity of Charging Energy and Discharge Energy of the Project, including communication 
circuits to communicate Project operating information to Buyer’s representatives on a real-time 
basis for the purpose of telemetering, supervisory control/data acquisition and voice 
communications.  

“Ancillary Services” means operating reserves, frequency regulation, Black Start 
Capability, reactive supply, voltage control, frequency response, contingency reserves, and other 
products associated with the storage of Energy, each to the extent that the Project is capable of 
providing such services. 

 “Applicable Law” means all applicable laws, statutes, treaties, codes, ordinances, 
regulations, certificates, orders, executive orders, licenses and permits of any Governmental 
Authority, now in effect or hereafter enacted, amendments to any of the foregoing, interpretations 
of any of the foregoing by a Governmental Authority having jurisdiction over this ESA and matters 
related thereto, the Parties or the Project, and all applicable judicial, administrative, arbitration and 
regulatory decrees, judgments, injunctions, writs, orders, awards or like actions (including those 
relating to human health, safety, the natural environment or otherwise). 
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“Back-Up Metering” has the meaning set forth in Section 5.3(A). 

“Balancing Area Authority” has the meaning given by NERC in its Glossary of Terms 
Used in NERC Reliability Standards, as may be amended from time to time. 

“Bankruptcy Code” means the United States Bankruptcy Code, 11 U.S.C. § 101 et seq., 
as amended from time to time.  

 “Black Start Capability” means that the ESS inverters shall be provided with the ability 
to form an islanded grid inside the Project while disconnected from the Point of Delivery if Buyer 
instructs Seller to reserve stored energy for this function.  For the avoidance of doubt, the ESS will 
not be designed to provide grid forming capability below a zero percent (0%) ESS state of 
charge.  Buyer may enhance the Black Start Capability after the Execution Date if (a) Buyer 
provides specifications for an enhanced Black Start Capability, (b) the specifications are within 
the capabilities of Seller’s ESS integrated equipment and controls system supplier, and (c) Buyer 
pays all costs associated with upgrading the ESS to the enhanced Black Start Capability 
specifications as verified by an independent engineer.  Upon the satisfaction of all of (a), (b) and 
(c) in the preceding sentence, Seller shall upgrade the ESS to the enhanced Black Start Capability 
specifications within eighteen (18) months. 

“Business Day” means any calendar Day that is not a Saturday, a Sunday, or a state and/or 
federal recognized holiday where banks in Albuquerque, New Mexico, are permitted or authorized 
to close. 

“Buyer” has the meaning set forth in the Preamble. 

“Buyer Costs” means brokerage fees, commissions and other similar third party transaction 
costs and expenses reasonably incurred and documented by Buyer either in terminating any 
arrangement pursuant to which it has hedged its obligations under this ESA or entering into new 
arrangements which replace this ESA; and all reasonable attorneys’ fees and expenses incurred by 
Buyer in connection with the termination of this ESA, to the extent such costs are not already 
accounted for under Replacement ESS Costs. 

  “Buyer Termination Payment” means the sum of (a) the aggregate of all amounts then 
owed from Seller to Buyer less any amounts owed from Buyer to Seller, plus (b) the positive 
difference, if any, between (i) the net present value of the Replacement ESS Costs and (ii) the 
Contract Value, plus (c) Buyer Costs all using a discount factor equal to the latest weighted average 
cost of capital as reported in the then-most recent NMPRC Rule 510 Annual Reporting filing.  Any 
such calculations will be based on reasonable assumptions as to future Project operations, 
differences between a replacement contract and this ESA, and similar considerations. The Buyer 
Termination Payment does not include consequential incidental, punitive, exemplary or indirect or 
business interruption damages.    

“Change of Control” means any circumstance in which Ultimate Parent ceases to own, 
directly or indirectly through one or more intermediate entities, at least fifty percent (50%) of the 
outstanding equity or voting interests in Seller.  

 “Charging Energy” means the amount of Energy supplied by Buyer at Buyer’s cost and 
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in accordance with Prudent Utility Practices, and delivered to Seller at the Point of Delivery to be 
stored at the Project for the purpose of charging the ESS and discharge at a later time, as measured 
by the Electric Metering Devices, accounting for any estimated AC losses, based on methodology 
agreed to by the Parties, between the Electric Metering Devices and the Point of Delivery that are 
not already reflected in the metered data. 

“Commercial Operation” means that (a) the ESS has been constructed, commissioned, 
tested, and proven capable of delivering a minimum of ninety-five percent (95%) of the Guaranteed 
ESS Capacity on a sustained basis without experiencing any abnormal or unsafe operating 
conditions on any interconnected system; (b) Seller has completed three (3) successful start-ups of 
the ESS without experiencing any abnormal operating conditions and has been available to dispatch 
continuously for a period of twenty-four (24) hours with controls in auto and synchronized to the 
Buyer’s system; (c) all Seller required permits, required consents, and Governmental Approvals are 
in full force and effect; (d) the ESS Unit Capabilities have been demonstrated through testing in 
accordance with applicable test protocols and procedures set forth in Exhibit F or by another method 
acceptable to Buyer; (e) Seller has obtained all necessary rights under the Interconnection 
Agreement for interconnection and delivery of Discharge Energy to the Point of Delivery and is not 
in breach of the Interconnection Agreement, (f) Seller has satisfactorily completed the Pre-
Commercial Operation Date Testing and Modifications requirements set forth in the 
Interconnection Agreement; (g) Seller has obtained required insurance coverage as set forth in this 
ESA; and (h) Seller has provided to Buyer an officer’s certificate that the Project has been 
completed in all material respects.     

“Commercial Operation Date” means the date on which all of the following have 
occurred: (a) Buyer accepts from Seller a written notification to Buyer that the Commercial 
Operation has commenced and Buyer validates that all requirements for Commercial Operation 
have been satisfied in accordance with Section 3.10, (b) Seller provides to Buyer a certification 
from a Licensed Professional Engineer, substantially in the form attached hereto as Exhibit K, with 
all fees and costs associated with the Licensed Professional Engineer having been borne by Seller, 
and (c) Seller shall have delivered the Delivery Term Security to Buyer in accordance with the 
relevant provisions of Article 19.   

“Commercial Operation Year” means a period of twelve (12) consecutive Months; 
provided that the first Commercial Operation Year shall commence on the Commercial Operation 
Date and end on the last Day of the Month that is twelve (12) full Months after the Commercial 
Operation Date, and each subsequent Commercial Operation Year shall be the twelve (12) Month 
period commencing at the end of the prior Commercial Operation Year. 

“Confidential Information” has the meaning set forth in Section 22.14(C). 

 “Contract Value” means the sum of the present values of the ESS Energy Payments for 
each Commercial Operation Year (or portion thereof) in the then remaining term, determined 
without reference to the early termination, of (a) the quantity of Metered Output expected to be 
produced (assuming that none of the events that amount to ESS Deemed Energy occur), during 
such Commercial Operation Year (or portion thereof) times (b) the ESS Energy Payment Rate for 
such Commercial Operation Year. All elements of the foregoing calculations shall be determined 
in a commercially reasonable manner. The present values of the monthly payments from their 
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payment dates in the foregoing calculations shall be determined using a discount factor equal to 
the latest weighted average cost of capital as reported in the then-most recent NMPRC Rule 510 
Annual Reporting filing. 

“Data Breach” has the meaning set forth in Section 22.14(F). 

“Day” means a calendar day and includes Saturdays, Sundays and holidays; if a payment 
falls due on a Day that is not a Business Day, the payment will be due on the next Business Day 
thereafter. 

“DC” means direct current. 

“Debt” of any Person at any date means, solely with respect to Seller after the Commercial 
Operation Date, without duplication, (i) all obligations of such Person for borrowed money, (ii) all 
obligations of such Person evidenced by bonds, debentures, notes or other similar instruments, (iii) 
all obligations of such Person to pay the deferred purchase price of property or services, except 
trade account payable and other accrued expenses arising in the ordinary course of business, (iv) 
all deferred obligations of such Person to reimburse any bank or other Person in respect of amounts 
paid or advanced under a letter of credit, line of credit or other instrument,  and (v) obligations in 
respect of interest rate swap agreements, caps, collars, or other interest rate hedging mechanisms.   

“Default Rate” has the meaning set forth in Section 9.4. 

“Defaulting Party” means the Party with respect to which an Event of Default under Article 
12 has occurred. 

“Delay Damages” has the meaning set forth in Section 3.7. 

“Delayed ESS Capacity” has the meaning set forth in Section 3.7. 

“Delivery Term” has the meaning set forth in Section 7.1. 

“Delivery Term Security” has the meaning set forth in Section 19.1. 

“Development Security” has the meaning set forth in Section 19.1. 

“Discharge Energy” means Energy discharged from the ESS and delivered to Buyer at the 
Point of Delivery, as measured by the Electric Metering Devices, corrected for any estimated 
electrical losses to the Point of Delivery, based on methodology agreed to by the Parties.   

“Disclosing Party” has the meaning set forth in Section 22.14(A). 

“Dispute Notice” has the meaning set forth in Section 13.8. 

“Disputing Party” has the meaning set forth in Section 9.5(A). 

“Dollars” means the lawful currency of the United States of America. 

“Downgrade Event” shall mean that the long-term credit rating of a Person’s long-term 
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senior unsecured debt is not “Baa3” or higher by Moody’s or “BBB-” or higher by S&P.  

“Early Termination Date” has the meaning set forth in Section 12.4.  

“Electric Interconnection Point” means the physical point at which electrical 
interconnection is made between the Project and the Transmission Provider’s Transmission 
System. 

“Electric Metering Device(s)” means all metering and data processing equipment used to 
measure, record, or transmit data relating to Charging Energy and Discharge Energy. Electric 
Metering Devices include the Primary Metering Devices and Back-Up Metering including the 
metering current transformers and the metering voltage transformers.  

“Emergency Condition” means (a) a condition or situation that presents an imminent 
physical threat of danger to life, health or property, and/or could reasonably be expected in the 
opinion of the Transmission Provider to cause a significant disruption to the Transmission 
Provider’s Transmission System or otherwise be required in accordance with the requirements of 
the Reliability Coordinator and/or NERC/WECC, or (b) any system condition not consistent with 
Prudent Utility Practices.  

“Energy” means three-phase, 60-cycle alternating current electric energy, expressed in 
units of kWh or MWh, delivered to or received from the Project, in each case at a nominal voltage 
at the Point of Delivery, as measured by Electric Metering Devices. 

“Energy Storage Services” means the acceptance of Charging Energy at the Project, the 
storing of Energy in the Project, and the delivery of Discharge Energy from the Project at the Point 
of Delivery, all in accordance with Buyer’s dispatch instructions, in compliance with the ESS Unit 
Capabilities, and subject to the terms and conditions of this ESA.  

“Energy Storage System” or “ESS” means the battery arrays, battery system controller, 
inverters, transformers, thermal management system, and other equipment necessary to charge, 
store, and subsequently deliver electricity from the Project to the Point of Delivery. 

“Environmental Attributes” means all attributes, aspects, characteristics, claims, credits, 
benefits, reductions, offsets or allowances of an environmental nature that are created or otherwise 
arise from the Project’s delivery or storage of electricity from renewable energy resources in 
contrast with the generation of electricity using nuclear or fossil fuels or other traditional resources. 
Forms of such attributes include any and all environmental air quality credits, green credits, 
including carbon credits, emissions reduction credits, certificates, tags, offsets, allowances, or 
similar products or rights, howsoever entitled, (i) resulting from the avoidance of the emission of 
any gas, chemical, or other substance, including mercury, nitrogen oxide, sulfur dioxide, carbon 
dioxide, carbon monoxide, particulate matter or similar pollutants or contaminants of air, water or 
soil, gas, chemical, or other substance, and (ii) attributable to the generation, purchase, sale or use 
of Energy. Environmental Attributes include those currently existing or arising during the Term 
under local, state, regional, federal, or international legislation or regulation relevant to the 
avoidance of any emission described above under any governmental, regulatory or voluntary 
program, including the United Nations Framework Convention on Climate Change and related 
Kyoto Protocol or other programs, laws or regulations. Environmental Attributes include the 
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reporting rights related to any such attributes, aspects, characteristics, claims, credits, benefits, 
reductions, offsets or allowances, including the right of a Person to report the ownership thereof in 
compliance with federal or state law, if applicable, or otherwise to a federal or state agency or any 
other Person. Environmental Attributes specifically exclude (i) Tax Benefits, (ii) depreciation 
deductions and depreciation benefits, and other tax benefits arising from ownership or operation 
of the Project; and (iii) any Energy, reliability or other power attributes from the Project. 

“Environmental Contamination” means the introduction or presence of Hazardous 
Materials at such levels, quantities or location, or of such form or character, as to constitute a 
violation of federal, state or local laws or regulations, and present a material risk under federal, state 
or local laws and regulations that a Site will not be available or usable, whether in whole or in part, 
for the purposes contemplated by this ESA. 

“Equivalent Full Cycle” means the equivalent of a full ESS charge/discharge cycle with 
the associated delivery of Discharge Energy (in MWh) equivalent to the Guaranteed ESS Capacity 
over a four (4) hour duration. An Equivalent Full Cycle occurs when the total ESS Discharge 
Energy (in MWh) over a period of time, regardless of the depth of battery discharge or quantity of 
partial charges/discharges, divided by the product of the Guaranteed ESS Capacity times four (4) 
hours (in MWh) equals one (1).  

“ESA” or “Energy Storage Agreement” means this Energy Storage Agreement between 
Seller and Buyer, including the Exhibits and Schedules attached hereto, as the same may be 
amended from time to time in accordance with the provisions hereof. 

 “ESA Idle Losses” means Energy Storage System uses that are integral to the operation 
of the ESS, including transformers, inverters, storage thermal regulation, and energy management 
system. 

“ESS Capacity” means the power (expressed in MW as measured at the Point of Delivery) 
that can be discharged from the ESS for four (4) consecutive hours when starting from 100% state 
of charge, as determined periodically in accordance with applicable test protocols and procedures 
set forth in Exhibit F.  

“ESS Curtailment” has the meaning set forth in Section 4.2.   

“ESS Energy Payment” has the meaning set forth in Section 8.1(A). 

“ESS Energy Payment Rate” means the price to be paid by Buyer to Seller for Product 
made available by the Energy Storage System, as set forth in this ESA. 

“ESS Capacity Shortfall Damages” has the meaning set forth in Section 3.8.  

“ESS Capacity Test” has the meaning set forth in Exhibit F. 

“ESS Deemed Energy” means the amount of Metered Output that was not delivered to 
Buyer by Seller under the PPA but would have been so delivered but for (i) a Buyer Curtailment, 
Reliability Curtailment, or a Transmission Provider Curtailment, as such terms are defined in the 
PPA, or (ii) a default under the PPA until such time as the alternative pricing structure identified 
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in Section 12.4 is implemented (or if no alternative structure in implemented, the calculation 
outlined in Exhibit O). ESS Deemed Energy (MWh) shall be reasonably calculated by Seller taking 
into account weather and pyranometer data from the meteorological station(s) at the Site for all or 
a portion of the Solar Units taken out of service or operated at a reduced output due to one or more 
of the events or circumstances listed above, but excluding any Solar Unit(s) taken out of service 
or operating at a reduced output for other reasons, and adjusted to account for electrical losses in 
delivering Energy to the Point of Delivery. Buyer shall have the right to review and approve 
Seller’s calculations (including a calibration to historic data consistent with the process outlined in 
Exhibit O, as applicable) of ESS Deemed Energy.  

“ESS Electric Metering Device” means the Electric Metering Device dedicated to the 
measurement of Charging Energy and Discharge Energy to the ESS. 

“ESS Operating Restrictions” means the operating restrictions of the ESS set forth in 
Exhibit M. 

“ESS Response Delay” has the meaning set forth in Exhibit F. 

“ESS Response Delay Damages” has the meaning set forth in Section 3.13(B). 

“ESS Roundtrip Efficiency” means the ratio of the delivered Discharge Energy to the 
delivered Charging Energy, in each case as measured at the ESS Electric Metering Device and 
determined periodically in accordance with applicable test protocols and procedures set forth in 
Exhibit F. 

“ESS Unit Capabilities” has the meaning set forth in Section 3.12. 

“Event of Default” means a Seller Event of Default as set forth in Section 12.1 or a Buyer 
Event of Default as set forth in Section 12.2. 

“Execution Date” has the meaning set forth in the Preamble. 

“Expected Commercial Operation Date” has the meaning set forth in Section 3.1. 

“Federal Power Act” means the Federal Power Act, as amended, 16 U.S.C. § 791a et seq. 

“FERC” means the Federal Energy Regulatory Commission or any successor agency. 

“Force Majeure Event” has the meaning set forth in Section 14.1. 

“Frequency Response Capability” means the ability of the ESS to react to frequency 
within predefined bounds as specified in Section 3.12(G), measured in MW per 0.1 Hz, by charging 
or discharging to counter frequency deviations and supporting frequency as required by NERC 
Reliability Standard BAL-003-1, IEEE Standard 2800-2022, and September 2018 NERC 
Reliability Guideline for BPS-Connected Inverter-Based Resource Performance at the Point of 
Delivery, as may be amended or updated, and is within the capabilities of the ESS as of the 
Commercial Operation Date. 
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“Future Environmental Attributes” means the Environmental Attributes, if any, that are 
associated with the Project, and that the Project and the Energy Storage Services provided 
therefrom are eligible to receive or generate, based on Applicable Laws, policies or programs of a 
Governmental Authority that take effect after the Execution Date. Future Environmental Attributes 
are further described in Section 7.3 and Article 11 herein. 

“GAAP” has the meaning set forth in Section 22.18. 

“Governmental Approval” means any authorization, consent, permission, approval 
(including an NMPRC Approval), license, ruling, permit, exemption, variance, order, judgment, 
instruction, condition, direction, directive, decree, declaration of or regulation by any Governmental 
Authority relating to the construction, development, ownership, occupation, startup, testing, 
operation or maintenance of the Project or to the execution, delivery or performance of this ESA or 
the procurement pursuant to this ESA of Environmental Attributes and shall also mean, where and 
as applicable and the context so dictates, any and all authorization, consent, permission, approval, 
license, ruling, permit, exemption, variance, order, judgment, instruction, condition, direction, 
directive, decree, declaration of or regulation with regard to any Non-Governmental Compliance 
Obligations. 

“Governmental Authority” means any federal, tribal, state, local or municipal 
governmental body; any governmental, quasi-governmental, regulatory or administrative agency, 
commission, body or other authority exercising or entitled to exercise any administrative, executive, 
judicial, legislative, policy, regulatory or taxing authority or power; or any court or governmental 
tribunal. 

“Governmental Charges” means any Taxes, charges or costs that are assessed or levied by 
any Governmental Authority or other Person, including local, state or federal regulatory or taxing 
authorities that would affect the sale and purchase of the Product contemplated by this ESA, either 
directly or indirectly. 

“Grid Charging Energy” means Charging Energy supplied from the grid and delivered 
to the Point of Delivery by Buyer. 

“Gross Receipts Taxes” means any New Mexico state and local sales taxes, gross receipts 
taxes and similar taxes and charges.  

“Guaranteed Charge Ramp Rate” has the meaning set forth in Section 3.12. 

“Guaranteed ESS Capacity” has the meaning set forth in Section 3.12 and shall be valid 
for the full duration of the ESA with no allowance for degradation. 

“Guaranteed Discharge Ramp Rate” has the meaning set forth in Section 3.12. 

“Guaranteed ESS Roundtrip Efficiency” has the meaning set forth in Section 3.12. 

“Guaranteed PMAX” has the meaning set forth in Section 3.12. 

“Guaranteed Start Date” has the meaning set forth in Section 3.1. 
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“Guaranteed System Latency” means the guaranteed time measured between when the 
control signal is sent and the ESS responds to the signal by changing the discharge or charge power 
value by more than 1% of the change in the control setpoint, as specified in Section 3.12. 

“Hazardous Materials” means any substance, material, gas, or particulate matter that is 
regulated by any local Governmental Authority, any applicable state, or the United States of 
America as an environmental pollutant or dangerous to public health, public welfare, or the natural 
environment including, without limitation, protection of non-human forms of life, land, water, 
groundwater, and air, including any material or substance that is (i) defined as “toxic,” “polluting,” 
“hazardous waste,” “hazardous material,” “hazardous substance,” “extremely hazardous waste,” 
“solid waste” or “restricted hazardous waste” under any provision of local, state, or federal law; (ii) 
petroleum, including any fraction, derivative or additive; (iii) asbestos; (iv) polychlorinated 
biphenyls; (v) radioactive material; (vi) designated as a “hazardous substance” pursuant to the 
Clean Water Act, 33 U.S.C. § 1251 et seq.; (vii) defined as a “hazardous waste” pursuant to the 
Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seq.; (viii) defined as a “hazardous 
substance” pursuant to the Comprehensive Environmental Response, Compensation, and Liability 
Act, 42 U.S.C. § 9601 et seq.; (ix) defined as a “chemical substance” under the Toxic Substances 
Control Act, 15 U.S.C. § 2601 et seq.; or (x) defined as a “pesticide” under the Federal Insecticide, 
Fungicide, and Rodenticide Act, 7 U.S.C. § 136 et seq. 

“House Energy” has the meaning set forth in Section 1.4. 

“Interconnection Agreement” means that certain Amended and Restated Large Generator 
Interconnection Agreement dated as of October 19, 2023 by and among Atrisco Solar LLC, Atrisco 
Energy Storage LLC, Quail Ranch Solar LLC, Quail Ranch Energy Storage LLC, and the 
Transmission Provider, as such agreement may be amended from time to time. 

“Interconnection Facilities” means the Transmission Provider’s Interconnection 
Facilities and Seller’s Interconnection Facilities. 

“Issuer Minimum Requirements” has the meaning set forth in Section 19.2. 

“ITC(s)” means the investment tax credits established pursuant to Section 48 of the 
Internal Revenue Code, as such law may be amended or superseded. 

“kW” means one or more kilowatts AC of electricity, as the context requires. 

“kWh” means kilowatt hour AC. 

“Lender(s)” means any and all Persons, including Affiliates of Seller, (a) lending money or 
extending credit (including any financing lease, monetization of tax benefits, back-leverage or 
paygo financing, Tax Equity Financing or credit derivative arrangement) to Seller or to an Affiliate 
of Seller:  (i) for the development, construction, interim or permanent financing or refinancing of 
the Project; (ii) for working capital or other ordinary business requirements of the Project (including 
the maintenance, repair, replacement or improvement of the Project); (iii) for any development 
financing, bridge financing, credit support, credit enhancement or interest rate protection in 
connection with the Project; (iv) for any capital improvement or replacement related to the Project; 
or (v) for the purchase of the Project and the related rights from Seller; (b) participating as a Tax 
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Equity Investor in the Project; or (c) acting as any lessor under a lease finance arrangement relating 
to the Project. 

“Letter of Credit” means an irrevocable, unconditional, transferable standby letter of credit 
for the benefit of the receiving Party, issued by an entity meeting the Issuer Minimum 
Requirements. 

“Licensed Professional Engineer” means an independent, professional engineer 
reasonably acceptable to Buyer, licensed in the State of New Mexico, and otherwise qualified to 
perform the work required hereunder.  

“Local Provider” has the meaning set forth in Section 1.4. 

“Losses” has the meaning set forth in Section 20.1(A). 

“Metered Output” shall have the meaning as ascribed to it in the PPA. 

“Month” means a calendar month. 

“Monthly Billing Period” means the period during any particular Month in which Product 
has been made available at the Point of Delivery for sale to Buyer, whether or not occurring prior 
to or subsequent to the Commercial Operation Date. 

“Monthly Electricity Cost” means, for a month, the sum of (i) (a) the quantity of Charging 
Energy sourced from the Solar Facility during such month times (b) the Solar Energy Output 
Payment Rate (as such term is defined in the PPA), plus (ii) (a) the quantity of Charging Energy 
sourced from the grid during such month times (b) the five-minute, real time price of energy as 
determined at the Palo Verde Trading Hub for the corresponding delivery periods. 

“Monthly Operational Report” has the meaning set forth in Section 10.8.  

“Moody’s” means Moody’s Investor Services, Inc. and any successor thereto. 

“Mountain Standard Time” or “MST” means the time that is seven (7) hours behind 
Coordinated Universal Time (UTC). 

“MW” means megawatt or one thousand (1,000) kW AC. 

“MWh” means megawatt hours AC. 

“NERC” means the North American Electric Reliability Corporation or any successor 
organization. 

“NMPRC” means the New Mexico Public Regulation Commission or any successor 
agency. 

“NMPRC Approval” has the meaning set forth in Section 17.3(B). 

“Non-Defaulting Party” means the Party other than the Defaulting Party with respect to 
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an Event of Default that has occurred under Article 12. 

“Non-Governmental Compliance Obligations” means all necessary filings, applications, 
accreditations, registrations and/or other requirements including deposits, fees, accounts, and/or 
other obligations with WREGIS, NERC, WECC, and all other applicable agencies, self-regulatory 
organizations and industry committees to which the Party is required to have membership and/or 
submit to jurisdiction in the performance of this ESA. 

“O&M Records” has the meaning set forth in Section 13.4(A). 

“OATT” means Open Access Transmission Tariff. 

“Operating Parameters” has the meaning set forth in Section 10.4(A). 

“Operating Procedures” means those procedures developed pursuant to Section 10.5. 

“Operating Records” means the final version of all operating logs, blueprints for 
construction, operating manuals, warranties on equipment, and other documents related to the 
manufacture and installation of the ESS and generator step-up transformer, material engineering 
drawings, and environmental permits, plans, and studies, whether in printed or electronic format, 
that Seller uses or maintains for the operation of the Project. 

“Outage Notice” has the meaning set forth in Section 7.5(A). 

“Party” or “Parties” has the meaning set forth in the Preamble and includes any permitted 
assignee of a Party. 

“PCS” or “Power Conditioning System” means the Energy Storage System power 
conditioning system utilized to convert electric power from one form to another (AC to DC, DC to 
AC, and/or between different voltage levels), and to condition the power quality to what is needed 
by the interconnected systems. 

“Person” means any natural person, corporation, limited liability company, general 
partnership, limited partnership, proprietorship, other business organization, trust, union, 
association or Governmental Authority. 

“PNM” has the meaning set forth in the Preamble. 

“Point of Delivery” means the electric system point at which (i) Buyer delivers Charging 
Energy to Seller, (ii) Seller delivers Discharge Energy to Buyer and (iii) Seller makes the Ancillary 
Services available to Buyer. The Point of Delivery shall be specified in Section 3.1 and Exhibit B 
to this ESA. 

“PPA” means the Power Purchase Agreement dated as of October 24, 2023 between Quail 
Ranch Solar and Buyer relating to the Solar Facility, including the Exhibits and Schedules attached 
thereto, as the same may be amended from time to time in accordance with the provisions thereof. 

“Primary Metering Device(s)” means the metering and data processing equipment used 
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as the primary basis to measure, record, or transmit data relating to the Charging Energy or 
Discharge Energy associated with the Project. Primary Metering Devices include the metering 
current transformers and the metering voltage transformers.  

“Product” means all Energy Storage Services, Future Environmental Attributes, Ancillary 
Services, ESS Capacity and other ESS Unit Capabilities, all as made available by the Project and 
delivered for Buyer’s exclusive use pursuant to the terms of this ESA.  

“Project” means Seller’s energy storage facility, located in Bernalillo County, New 
Mexico, with a designed maximum power discharge capability of Guaranteed PMAX, as identified 
and described in Article 3 and Exhibit A to this ESA, including all of the following (and any 
additions, modifications or replacements), the purpose of which is to store electricity and deliver 
such electricity to the Buyer at the Point of Delivery: Seller’s equipment, buildings, all of the 
conversion facilities, including the Energy Storage Systems, step-up transformers, output breakers, 
facilities necessary to connect the ESS to the Electric Interconnection Point, protective and 
associated equipment, improvements, and other tangible assets, contract rights, easements, rights 
of way, surface use agreements and other interests or rights in real estate reasonably necessary for 
the construction, operation, and maintenance of the energy storage facilities that make the Product 
available  subject to this ESA.   

“Project Manager” has the meaning set forth in Section 10.1(D). 

“Project Schedule” has the meaning set forth in Section 3.2. 

“Promotional Materials” has the meaning set forth in Section 22.15(A). 

“Prudent Utility Practice(s)” means the practices, methods, and acts (including the 
practices, methods, and acts engaged in or approved by a significant portion of the battery energy 
storage industry serving public utilities, WECC and/or NERC) that, at a particular time, in the 
exercise of reasonable judgment in light of the facts known or that should reasonably have been 
known at the time a decision was made, would have been expected to accomplish the desired result 
in a manner consistent with law, regulation, permits, codes, standards, reliability, safety, 
environmental protection, economy, and expedition. With respect to the Project, Prudent Utility 
Practice(s) includes taking reasonable steps to ensure that: 

(A) equipment, materials, resources, and supplies, including spare parts inventories, are 
available to meet the Project’s needs; 

(B) sufficient operating personnel are available at all times and are adequately 
experienced and trained and licensed as necessary to operate the Project properly, efficiently, and 
in coordination with Buyer and are capable of responding to reasonably foreseeable Emergency 
Conditions whether caused by events on or off the Site; 

(C) preventive, routine, and non-routine maintenance and repairs are performed on a 
basis that ensures reliable, long-term and safe operation, and are performed by knowledgeable, 
trained, and experienced personnel utilizing proper equipment and tools; 

(D) appropriate monitoring and testing are performed to ensure equipment is functioning 
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as designed; 

(E) equipment is not operated in a reckless manner, or in a manner unsafe to workers, 
the general public, or the interconnected system or contrary to environmental laws, permits or 
regulations or without regard to defined limitations, such as flood conditions, safety inspection 
requirements, operating voltage, current, volt-ampere reactive (“VAR”) loading, frequency, 
rotational speed, polarity, synchronization, and/or control system limits; 

(F) equipment and components meet or exceed the standard of durability that is 
generally used for battery storage systems serving public utilities in the region and will function 
properly over the full range of ambient temperature and weather conditions reasonably expected to 
occur at the Sites and under both normal and Emergency Conditions generally experienced in the 
battery energy storage industry; and 

(G) equipment, components, and processes are appropriately permitted with any local, 
state, or federal Governmental Authority and are operated and maintained in accordance with 
applicable permit and regulatory requirements. 

"Quail Ranch Solar” means Quail Ranch Solar LLC. 

“Qualified Operator” is (a) a Person that has at least three (3) years’ experience with 
operating battery energy storage systems to the extent reasonably available in the market and that 
is trained on the functionality and operation of the ESS technology, or (b) any other Person 
reasonably acceptable to Buyer. 

“Receiving Party” has the meaning set forth in Section 22.14(A).  

“Receiving Party’s Representatives” has the meaning set forth in Section 22.14(B). 

“Recording” has the meaning set forth in Section 22.19. 

“Regulatory End Date” has the meaning set forth in Section 17.3(B)(3).   

“Reliability Coordinator” means the entity that fulfills the duties of the Reliability 
Coordinator, as defined by NERC, and as delegated by WECC, for its Reliability Coordinator Area 
in the Western Interconnection. 

“Replacement ESS Costs” means the actual costs incurred by Buyer following an Event of 
Default by Seller that are reasonable and necessary to replace the Product which Seller, in 
accordance with this ESA, would have made available to Buyer, but failed to so provide pursuant 
to this ESA. Buyer shall not have to enter into a replacement contract to establish the Replacement 
ESS Costs.  If Buyer does not enter into a replacement contract, then the Replacement ESS Costs 
will be based on the market price for comparable ESS Unit Capabilities, Future Environmental 
Attributes and Ancillary Services delivered to Buyer’s system under a structure that complies with 
Buyer’s financial accounting and operating lease structure requirements, as reasonably determined 
by Buyer.  In calculating such amounts, Buyer will comply with the requirements set forth in 
Section 12.4(A) in establishing the market price.  Replacement ESS Costs for an Event of Default 
also include (i) the reasonable amounts paid or incurred by Buyer for transmission of replacement 
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Discharge Energy to the Point of Delivery and any associated transmission or distribution costs, 
and (ii) Buyer’s reasonable expenses, including reasonable outside attorneys’ fees, suffered as a 
result of Seller’s failure to perform under this ESA. 

“Requested Actions” has the meaning set forth in Section 17.3. 

 “S&P” means Standard & Poor’s Corporation and any successor thereto. 

“Scheduled Maintenance Outage” means a time during which the ESS is shut down or 
its output reduced to undergo scheduled maintenance in accordance with this ESA, or as otherwise 
agreed by Seller and Buyer. 

“SEC” has the meaning set forth in Section 22.18. 

“Secondary Metering” has the meaning set forth in Section 5.3(D). 

“Security” means Development Security or Delivery Term Security, as applicable. 

“Seller” has the meaning set forth in the Preamble. 

“Seller Excused Hours” means those hours during which Seller is unable to make 
available Product as a result of: (a) a Scheduled Maintenance Outage, (b) a Force Majeure Event, 
(c) a ESS Curtailment, except to the extent caused by the fault or negligence of Seller, (d) failure 
of Buyer to provide Charging Energy, (e) any failure by Buyer to perform a material obligation 
under this ESA (other than due to a breach by Seller of its obligations under this ESA) or (f) 
insufficient state of charge. 

“Seller Forced Outage” means an unplanned reduction, interruption or suspension of all or 
a portion of Product that would otherwise be made available from the Project at the Point of 
Delivery not associated with Seller Excused Hours. 

“Seller Guarantor” means any Person having a credit rating on such Person’s long-term 
senior unsecured debt that is “Baa3” or higher by Moody’s or “BBB-” or higher by S&P or 
insurance rating AM Best A- or better that has made a Seller Guaranty for the benefit of Buyer. 

“Seller Guaranty” means a guaranty in substantially the form attached as Exhibit J. 

“Seller Permitted Transfer” means any of the following: (a) a Change of Control of Seller’s 
Ultimate Parent or a Change of Control of Seller where Seller’s Ultimate Parent is the same entity after such 
Change of Control; (b) the direct or indirect transfer of shares of, or equity interests in, Seller to a 
Tax Equity Investor; (c) a transfer of: (i) all or substantially all of the assets of Seller’s Ultimate 
Parent Company in a single transaction; or (ii) all or substantially all of Seller’s Ultimate Parent’s 
solar generation portfolio in a single transaction; or (d) in connection with a Lender’s exercise of 
remedies under its financing agreements for the Project, the direct or indirect transfer of shares of, 
or equity interests in, Seller (including a Change of Control), or assignment of this ESA or any of 
Seller’s rights or obligations hereunder; provided, that in the case of each of (a), (b), (c) or (d) of 
this definition, following such transfer (A) the entity that operates the Project is) a Qualified 
Operator or retains, prior to the date of such transfer, a Qualified Operator to operate the Project (or 
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otherwise agrees not to interfere with the existing Qualified Operator for the Project), (B) such 
transfer does not have a material adverse effect on the Seller’s creditworthiness, (C) Seller continues 
to comply with the obligations to provide Development Security or Delivery Term Security, as 
applicable, in accordance with Article 19 of this ESA and (D) both the Seller under this ESA and 
the “Seller” under the  PPA are owned by the same ultimate parent upon transfer.   

“Seller Termination Payment” means the sum of (a) aggregate of all amounts then owed 
from Buyer to Seller, less any amounts owed from Seller to Buyer, plus (b) the positive difference, 
if any,  between (i) the Contract Value, and (ii) the net present value of the payments that can 
reasonably be expected to be applicable in the market under a replacement contract covering the 
same products (i.e., Product), plus (c) Seller’s reasonable transactional costs of entering into a new 
supply or sales arrangement all using a discount factor equal to the latest weighted average cost of 
capital as reported in the then-most recent NMPRC Rule 510 Annual Reporting filing.  Any such 
calculations will be based on reasonable assumptions as to future Project operations, differences 
between a replacement contract and this ESA and similar considerations.  The Seller Termination 
Payment does not include consequential incidental, punitive, exemplary or indirect or business 
interruption damages.   

“Seller’s Financial Statements” has the meaning set forth in Section 22.18(B). 

“Seller’s Interconnection Facilities” means the equipment owned and operated by Quail 
Ranch Solar between the high side disconnect of the step-up transformer and the Electric 
Interconnection Point, including all related relaying protection and physical structures as well as all 
transmission facilities required to access the Transmission Provider’s Transmission System at the 
Electric Interconnection Point, along with any easements, rights of way, surface use agreements 
and other interests or rights in real estate reasonably necessary for the construction, operation and 
maintenance of such facilities. On the low side of the step-up transformer, “Seller’s Interconnection 
Facilities” includes Quail Ranch Solar’s metering, relays, and load control equipment as provided 
for in the Interconnection Agreement. This equipment is located within the Solar Facility and is 
conceptually depicted in Exhibit B to this ESA. 

“Site” means the parcel or parcels of real property on which the Project will be constructed 
and located, including any easements, rights of way, surface use agreements and other interests or 
rights in real estate reasonably necessary for the construction, operation and maintenance of the 
Project. The Site for the Project is more specifically described in Section 3.3 and Exhibit C to this 
ESA. For the avoidance of doubt, this ESA is Site specific and any relocation or expansion of the 
physical location of the proposed Site (other than in connection with Seller’s Interconnection 
Facilities) will require prior Buyer approval, not to be unreasonably withheld. 

“Solar Charging Energy” means Charging Energy generated by the Solar Facility and 
delivered to the Point of Delivery by the Solar Facility on behalf of Buyer.  

“Solar Energy Output Payment Rate” shall have the meaning as ascribed to it in the 
PPA. 

“Solar Facility” means the co-located 100 MWAC solar generating plant consisting of 
photovoltaic arrays, tracking devices, inverters, transformers, and other equipment necessary to 
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collect sunlight and convert it into electricity which, among other things, will be used to charge 
the ESS per Buyer’s dispatch elections. For the avoidance of doubt, the Solar Facility is being 
developed concurrently and jointly with the Project and may share certain equipment, buildings, 
and facilities, including transformers, Interconnection Facilities, improvements, and other tangible 
assets, contract rights, easements, rights of way, surface use agreements and other interests or rights 
in real estate, with the Project. 

“Solar Unit(s)” shall have the meaning as ascribed to it in the PPA.  

“Supplemental Tax Incentives” means any federal, state or local production tax credit or 
investment tax credit to the extent enacted and placed into effect under Applicable Law after the 
Execution Date that provides for additional or increased tax credits and is determined to be 
applicable to the Project, net of associated expenses, taxes, and lost Tax Benefits, if any. For the 
avoidance of doubt, Supplemental Tax Incentives do not and shall not include any real property tax 
abatements (including in connection with the issuance of industrial revenue bonds or other property 
tax abatement) or any benefits available under the Inflation Reduction Act of 2022 or any 
regulations promulgated thereunder, which, for the avoidance of doubt, are included in the Solar 
Energy Output Payment Rate.  

“System Control Center” or “SCC” means Buyer’s representative(s) responsible for 
dispatch of the ESS. 

“Tax Benefits” means (a) federal and state investment and/or production tax credits, 
Supplemental State Tax Incentives, and any other tax credits which are or will be generated by the 
Project and (b) any cash payments or outright grants of money made by a Governmental Authority 
relating in any way to such tax credits or the Project. 

“Tax Equity Financing” means, with respect to Seller or an upstream equity owner of 
Seller, any transaction or series of transactions (including, without limitation, any transaction of 
the type described in this definition that utilizes a lease or inverted lease structure) resulting in a 
portion of the membership interests in Seller or an upstream equity owner, as applicable, being 
issued or otherwise provided to another Person (a “Tax Equity Investor”) in exchange for capital 
contributions to Seller or such upstream equity owner, as applicable, or the Project being sold to 
and leased by Seller from a Tax Equity Investor, in either case for the purpose of raising a portion 
of the funds needed to finance the Project by monetizing the Tax credits, depreciation and other 
Tax Benefits associated with the Project.   

“Tax Equity Investor” has the meaning set forth in the definition of Tax Equity Financing. 

“Taxes” means all taxes, fees, levies, licenses or charges, including Gross Receipts Taxes, 
imposed by any Governmental Authority, other than taxes, levies, licenses or charges based upon 
net income or net worth as set forth in more detail in Section 9.7. 

“Term” means the period during which this ESA shall remain in full force and effect, and 
which is further defined in Article 2. 

“Termination Payment” means the Buyer Termination Payment or the Seller Termination 
Payment, as applicable. 
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“Test Period” means the period commencing on the day the Project or any part thereof is 
energized, operates in parallel with the Transmission Provider’s Transmission System and is 
available to receive Charging Energy from and deliver Discharge Energy to the Point of Delivery, 
and ending on the Commercial Operation Date.   

“Transmission Provider” means the Person, designated agent, or third party acting in its 
capacity owning, controlling, or operating facilities used for the transmission of electric energy in 
interstate commerce and providing transmission service under the OATT and any successor entity, 
if applicable. 

“Transmission Provider’s Interconnection Facilities” means the facilities necessary to 
connect the Transmission Provider’s Transmission System to the Electric Interconnection Point, 
including breakers, bus work, bus relays, and associated equipment installed by the Transmission 
Provider for the direct purpose of physically and electrically interconnecting the Project, along 
with any easements, rights of way, surface use agreements and other interests or rights in real estate 
reasonably necessary for the construction, operation and maintenance of such facilities. 
Arrangements for the installation and operation of the Transmission Provider’s Interconnection 
Facilities shall be governed by the Interconnection Agreement. 

“Transmission Provider’s Transmission System” means the contiguously 
interconnected electric transmission and sub-transmission facilities over which the Transmission 
Provider has rights (by ownership or contract) to provide bulk transmission of capacity and energy 
from the Electric Interconnection Point. 

“Ultimate Parent” means Enlight LTD.  

“WECC” means the Western Electricity Coordinating Council, a NERC regional electric 
reliability council, or any successor organization. 

“WREGIS” means the Western Renewable Energy Generation Information System or any 
successor system. 

1.2 Rules of Construction. 

(A) The masculine shall include the feminine and neuter. 

(B) References to “Articles,” “Sections,” “Exhibits” or “Schedules” shall be to 
articles, sections, exhibits, or schedules of this ESA unless otherwise stated. 

(C) The Exhibits and Schedules attached hereto are incorporated in and are 
intended to be a part of this ESA; provided, that in the event of a conflict between the terms of 
any Exhibit or Schedule and the terms of this ESA, the terms of this ESA shall take precedence. 

(D) This ESA was negotiated and prepared by both Parties with the advice and 
participation of counsel. The Parties have agreed to the wording of this ESA and none of the 
provisions hereof shall be construed against one Party on the grounds that such Party is the author 
of this ESA or any part hereof. 
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(E) The Parties shall act reasonably and in accordance with the principles of 
good faith and fair dealing in the performance of this ESA. Unless expressly provided otherwise 
in this ESA, (i) where the ESA requires the consent, approval, acceptance, agreement or similar 
action by a Party, such consent, approval, acceptance, agreement or similar action shall not be 
unreasonably withheld, conditioned or delayed, and (ii) wherever the ESA gives a Party a right 
to determine, require, specify or take similar action with respect to a matter, such determination, 
requirement, specification or similar action shall be reasonable. 

(F) Use of the words “include” or “including” or similar words shall be 
interpreted as “including but not limited to” or “including, without limitation.” 

(G) Use of the words “tax” or “taxes” shall be interpreted to include taxes, fees, 
surcharges, and the like. 

(H) All uses of the word “shall” in this ESA are to be interpreted as imperative 
and not permissive. 

1.3 Interpretation with Interconnection Agreement. Each Party conducts its operations 
in a manner intended to comply with FERC Standards of Conduct for Transmission Providers, 
requiring the separation of its transmission and merchant functions, as applicable. 

(A) The Parties acknowledge and agree that the Interconnection Agreement shall 
be a separate and free-standing contract and that the terms of this ESA are not binding upon the 
Transmission Provider. 

(B) Notwithstanding any other provision in this ESA, nothing in the 
Interconnection Agreement shall alter or modify Seller’s or Buyer’s rights, duties and obligations 
under this ESA. This ESA shall not be construed to create any rights between Seller and the 
Transmission Provider. 

(C) Seller expressly recognizes that, for purposes of this ESA, the Transmission 
Provider shall be deemed to be a separate entity and separate contracting party whether or not the 
Interconnection Agreement is entered into with Buyer, an Affiliate of Buyer, or a third-party entity. 

1.4 Interpretation of Arrangements for Electric Supply to the Project. This ESA does not 
provide for the supply of retail electric power or natural gas to the Project, for any purpose (“House 
Energy”). For the avoidance of doubt, the Parties agree that House Energy does not include 
Charging Energy that is used for ESA Idle Losses.  Seller shall contract with the local utility in 
whose retail service territory the Project is located (“Local Provider”) for the supply of House 
Energy consistent with requirements of the Interconnection Agreement. Local Provider metering 
of House Energy must be separate from metering used to meter Charging Energy and Discharge 
Energy. 

(A) Seller’s arrangements for the supply of House Energy to the Project shall be 
separate and free-standing arrangements. Seller is responsible for independently securing a contract 
for necessary House Energy for the Project from the Local Provider, including any required line 
extension to facilitate such service.  Such contract shall be executed by both the Seller and Local 
Provider and provided to Transmission Provider at least thirty (30) Days prior to the earlier of the 
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Commercial Operation Date and the in-service date of Seller’s Interconnection Facilities. The terms 
of this ESA are not binding upon the Local Provider. For purposes of this ESA, the Local Provider 
shall be deemed to be a separate entity and separate contracting party, whether or not the Local 
Provider is Buyer or an Affiliate of Buyer. 

(B) Notwithstanding any other provision in this ESA, nothing in Seller’s 
arrangements for the supply of House Energy to the Project shall alter or modify Seller’s or Buyer’s 
rights, duties and obligations under this ESA. This ESA shall not be construed to create any rights 
between Seller and Buyer in Buyer’s capacity as the Local Provider. 

(C) Seller shall have the right to consume energy concurrently generated by the 
Solar Facility for House Energy provided that any such House Energy shall not be included in the 
accounting of Metered Output delivered to Buyer by Seller under the PPA.  Seller shall have the 
right to co-locate additional facilities designed to supply House Energy; provided, however, that 
excess energy produced from such additional facility shall not be delivered by Seller to Buyer under 
this ESA.  House Energy shall be real time measured by a dedicated electric metering device with 
independent metering current transformers and metering voltage transformers and shall not be 
delivered by Seller to Buyer under this ESA.    

(D) In the case that the ESS state of charge has reached zero percent (0%) and 
ESA Idle Losses cannot be served from the ESS state of charge, Seller may use backfeed power 
from the grid to serve ESA Idle Losses and Buyer shall be responsible for the resultant imbalance.  

ARTICLE 2 
Term and Termination 

2.1 Execution Date and Term. This ESA shall become effective on the Execution Date, 
subject to conditions precedent set forth herein, and shall end at 11:59 p.m. Mountain Prevailing 
Time on the date that is the last Day of the twentieth (20th) Commercial Operation Year, subject to 
the early termination provisions set forth herein. Applicable provisions of this ESA shall continue 
in effect after termination, including early termination, to the extent necessary to enforce or 
complete the duties, obligations or responsibilities of the Parties arising prior to termination.   

  
ARTICLE 3 

Project Description 

3.1 Commercial Terms. The following commercial terms apply to the transaction 
contemplated by this ESA, each term is as more fully set forth in this ESA: 

COMMERCIAL TERMS 
 

Buyer:  Public Service Company of 
New Mexico Seller: Quail Ranch Energy Storage LLC 

Project: Quail Ranch Energy Storage 

Point of Delivery: The point within WECC Path 48 where Seller makes available to Buyer 
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Product being provided under this ESA, as further described in Exhibit B. 

Contract Term: 20 Commercial 
Operation Years 

Product Type: Bundled Energy Storage 
Services, Ancillary Services, Future 
Environmental Attributes, ESS Capacity, and 
other ESS Unit Capabilities  

ESS Energy Payment Rate:  $49.20/MWh  

Day(s) of week: Monday through 
Sunday, including NERC holidays 

Hours: Hour Ending 0100 – Hour Ending 
2400, Monday through Sunday MST 

Guaranteed Start Date: One hundred eight (180) Days after the Expected Commercial 
Operation Date, but in no event later than May 1, 2026 
Expected Commercial Operation Date: November 2, 2025, subject to extensions as set 
forth in Section 3.6 

 
3.2 Project. Exhibit A provides a detailed description and implementation schedule 

(“Project Schedule”) of the Project, including identification of the major equipment and 
components that will make up the Project as well as key project construction and permitting 
milestones.  Seller shall provide advance written notice to Buyer at the earliest practicable time of 
any proposed material changes in the Project or Project Schedule.     

3.3 Location. A scaled map that identifies the Site, the location of the Electric 
Interconnection Point, the location of the Point of Delivery and the location of the Interconnection 
Facilities is included in Exhibit A to this ESA.  Exhibit A also contains a preliminary indication of 
the location of the ESS at the Site.  Seller will provide notice to Buyer of the final proposed location 
of the ESS at the Site no later than thirty (30) Days prior to the initial Site construction mobilization 
and commencement of civil infrastructure work by Seller’s contractors at the Site.  On or before 
the Commercial Operation Date, Seller may provide to Buyer a revised map and description of the 
Site removing unused and unnecessary portions of land that were previously included within the 
Site.  Seller shall provide advance written notice to Buyer at the earliest practicable time of any 
other proposed location changes.   

3.4 General Design of the Project. Seller shall construct the Project in accordance with 
Prudent Utility Practices and in accordance with the terms and conditions of the Interconnection 
Agreement. Seller shall maintain the Project according to Prudent Utility Practice(s), the 
requirements of this ESA and the Interconnection Agreement.  The Project shall at all times: 

(A) have the required panel space and 125V DC battery-supplied voltage to 
accommodate metering, system telemetering equipment and communications equipment; 

(B) be equipped for and capable of automated control via the AGC;  

(C) use redundant communication and metering circuits from the Project to the 
System Control Center which operate independently for the purpose of telemetering, supervisory 
control/data acquisition, and voice and other communications as required for automated control via 
the AGC;  

DocuSign Envelope ID: 2C90CFCD-B1E3-4A58-9869-F220D164AD0B



 

22 
 

 

(D) supply Discharge Energy with minimal harmonic distortion in compliance 
with the requirements of the Interconnection Agreement and Prudent Utility Practices; 

(E) receive Charging Energy from Buyer and deliver Discharge Energy to 
Buyer, each at the frequency specified by Buyer;  

(F) be capable of operation over an ambient temperature range of -20oF to 110oF 
within a relative humidity range of five percent (5%) to ninety five percent (95%); 

(G) be capable of being started and stopped automatically in response to a remote 
signal from the System Control Center;  

(H) be capable of immediate disconnection remotely by the System Control 
Center in the event of an Emergency Condition; and 

(I) meet voltage and reactive/active power control performance for a Category 
B system as defined in IEEE 1547-2018 for a Distributed Energy Resource (DER) at the Point 
of Delivery; 

(J)  meet the normal and abnormal performance category as defined in IEEE 
1547-2018 for a Distributed Energy Resource (DER) at the Point of Delivery shall be Category 
II minimum; 

(K) meet or exceed the recommended performance specifications defined in 
Appendix A of the September 2018 NERC Reliability Guideline for BPS-Connected Inverter-
Based Resource Performance and IEEE Standard 2800-2022 at the Point of Delivery; and  

No later than the earlier of (i) ninety (90) Days following Seller’s commencement of construction 
of the Project or (ii) thirty (30) Days prior to issuance of a purchase order for Seller’s SCADA or 
equivalent systems, the Execution Date, the Parties shall develop and mutually agree to system 
security and compatibility protocols to ensure the compatibility of Seller’s SCADA or equivalent 
systems with Buyer’s system.  The Seller’s SCADA shall be a standards-based control protocol 
(such as, but not limited to MESA-ESS using DNP3 or IEC-61850) for Buyer-directed dispatch of 
the ESS.  These controls shall include the following MESA-ESS modes or equivalent: (i) Charge-
Discharge (real power dispatch), (ii) Coordinated Charge-Discharge (state of charge management), 
(iii) Active Power Smoothing, (iv) Automatic Generation Control, and (v) the following Emergency 
and Reactive Power modes as modified to comply with the NERC Inverter Based Resource 
Guideline 2018-09 and IEEE-1547.1: (a) Voltage Ride-Through, (b) Frequency Ride-Through, (c) 
Frequency-Watt, (d) Dynamic Reactive Current, (e) Fixed Power Factor, and (f) Volt-VAR 
Control. Furthermore, Seller shall adhere to and provide evidence of adherence to the NIST 
Cybersecurity Framework (CSF) and NERC CIP requirements when interacting with PNM’s 
network, systems, or assets including a detailed explanation of its methods to achieve the control 
objective of each CSF requirement.  To the extent reasonably necessary for Buyer’s compliance 
with NERC requirements, Seller shall also submit to inspection for NERC CIP-013 requirements.  
All technologies interfacing directly with PNM’s network, systems, or assets shall adhere to (i) 
business-to-business (B2B) VPN standards, (ii) multi-factor authentication (MFA) requirements 
for human logins to webservers, (iii) production change management, and (iv) CIP governance 
requirements. 
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3.5 Expected Commercial Operation Date.  Subject to the extensions as specifically set 
forth herein, the Commercial Operation Date shall occur no later than the Expected Commercial 
Operation Date.    

3.6 Extension.  The Expected Commercial Operation Date and related damages 
provisions under Section 3.7 shall be extended by a number of Days, on a day-for-day basis up to 
(a) a maximum of one hundred eighty (180) Days, equal to the duration of any Force Majeure Event, 
or (b) one hundred eighty (180) Days, in the event of delay associated with the interconnection of 
the Project (other than work performed by Seller), in either case that delays commencement of 
operation of the Project.  Seller will give written notice to Buyer describing any such Force Majeure 
Event or interconnection delay within five (5) Business Days after the occurrence of the Force 
Majeure Event or interconnection delay.  The number of Days of such extension is calculated from 
the date on which the Force Majeure Event or interconnection delay begins.  If a Force Majeure 
Event will delay the Commercial Operation Date for more than one hundred eighty (180) Days, or 
if an interconnection delay will delay the Commercial Operation Date for more than one hundred 
eighty (180) Days, then Buyer will have the right to terminate this ESA without liability of either 
Party, and Buyer shall return the Development Security less any amounts due from Seller to Buyer. 
Notwithstanding the foregoing, the interconnection delay provided in clause (b) above shall not 
apply in the event that the required network upgrades as specified in the Interconnection Agreement 
and Transmission Provider’s Interconnection Facilities associated with the 300 MW Atrisco Project 
are in service at least sixty (60) days prior to the Expected Commercial Operation Date. 
   

3.7 Delay Damages. If the Commercial Operation Date has not occurred by the 
Expected Commercial Operation Date as such date may be extended pursuant to Section 3.6, Seller 
will use commercially reasonable efforts to continue construction of the Project and shall pay 
liquidated damages to Buyer in an amount equal to Two Hundred Dollars ($200) per Day per each 
MW of Delayed ESS Capacity for each Day of delay that occurs prior to June 1 and/or after 
September 30 of a calendar year and (ii) One Thousand Dollars ($1,000) per Day per each MW of 
Delayed ESS Capacity for each Day of delay that occurs on or after June 1 and on or before 
September 30 of a calendar year, (“Delay Damages”) for each Day after the Expected Commercial 
Operation Date until the earlier of (i) the Commercial Operation Date, and (ii) the Guaranteed Start 
Date.  “Delayed ESS Capacity” means the Guaranteed ESS Capacity minus the ESS Capacity as 
of the determination date.   

3.8 ESS Capacity Shortfall. If the Commercial Operation Date is declared before the 
full Guaranteed ESS Capacity of the Project has been constructed, commissioned and tested, Seller 
shall use commercially reasonable efforts to cause the remaining portion of the Guaranteed ESS 
Capacity to achieve Commercial Operation.  If Seller has not caused all Delayed ESS Capacity to 
achieve Commercial Operation on or before the Guaranteed Start Date, then no later than twenty 
(20) Days after the Guaranteed Start Date, Seller shall pay to Buyer liquidated damages in the 
amount of Six Hundred Thousand Dollars ($600,000) per MW of Delayed ESS Capacity (as of the 
Guaranteed Start Date) (“ESS Capacity Shortfall Damages”), in which case (i) the Guaranteed 
PMAX and Guaranteed ESS Capacity will be reduced in an amount equal to the Delayed ESS 
Capacity for which ESS Capacity Shortfall Damages were timely paid pursuant to this Section 3.8 
and (ii) the ESS Energy Payment Rate shall be reduced by an amount proportional to the Delayed 
ESS Capacity.   
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3.9 Test Period.  Seller shall give written notice to Buyer of its NERC registered 
Generator Owner, Generator Operator and operations and maintenance contractor, in accordance 
with Exhibit N, ninety (90) Days prior to providing written notice of intent to start testing the 
Energy Storage System. During the Test Period, Seller and Buyer shall mutually agree on the timing 
and delivery of Charging Energy delivered by Buyer from the Solar Facility or from the grid as 
reasonably required for purposes of testing and commissioning the Project.  Seller shall 
subsequently redeliver such Charging Energy to Buyer at the Point of Delivery as Discharge 
Energy.  Seller shall notify Buyer, to the extent practicable, fifteen (15) Days prior to 
commencement of such Test Period.   

3.10 Notice of Commercial Operation.  Not less than sixty (60) Days prior to the date 
upon which Seller expects to achieve the Commercial Operation Date, Seller shall give written 
notice to Buyer of such expected Commercial Operation Date; provided that such Commercial 
Operation Date shall not be more than ninety (90) Days prior to the Expected Commercial 
Operation Date.  Seller shall provide Buyer notice in the form of Exhibit K when Seller believes 
that all requirements to Commercial Operation have been satisfied.  Buyer shall in writing either 
accept or reject this notice in its reasonable discretion, and if Buyer rejects the notice, Seller shall 
promptly correct any defects or deficiencies and shall either resubmit the notice, or initiate dispute 
resolution in accordance with Section 13.8 in response to Buyer’s rejection.  If Buyer accepts that 
Seller has fulfilled the requirements of Commercial Operation, the Commercial Operation Date 
shall occur as of the date upon which Seller’s most recent notice of Commercial Operation is 
submitted to Buyer.  If Buyer rejects the notice and Seller initiates dispute resolution, the 
Commercial Operation Date shall be the date it is determined to have occurred pursuant to such 
dispute resolution process, if so determined.  In the event that Seller should determine that the 
Expected Commercial Operation Date for the Project is not feasible or is impossible to achieve, 
Seller shall promptly notify Buyer and shall advise Buyer of the new proposed Commercial 
Operation Date; provided, however, such new Commercial Operation Date shall not be later than 
the Guaranteed Start Date. 

3.11 Grid Charging.  Seller shall construct the ESS to accept Charging Energy from both 
the electrical grid and Solar Facility and shall make commercially reasonable efforts to obtain 
authorization from the Transmission Provider to allow the ESS to accept Charging Energy from 
both the electrical grid and Solar Facility by the Commercial Operation Date.     

3.12 ESS Unit Capabilities.  “ESS Unit Capabilities” means all of the following for the 
ESS: 

(A) Guaranteed PMAX of 100 MW of charging and discharging capability as 
measured at the Point of Delivery, and as may be adjusted pursuant to Section 3.8; 

(B) Guaranteed ESS Capacity: discharge ESS at Guaranteed PMAX for four (4) 
consecutive hours;   

(C) Guaranteed ESS Roundtrip Efficiency of 85.4% at the Commercial 
Operation Date with an annual degradation of 0.5% per Commercial Operation Year;  

(D) Guaranteed Discharge Ramp Rate of Guaranteed PMAX in MW per second 
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measured between 85% state of charge and 15% state of charge representing the maximum rate 
that the ESS can change its output power; 

(E) Guaranteed Charge Ramp Rate of Guaranteed PMAX in MW per second 
measured between 15% state of charge to 85% state of charge representing the maximum rate that 
the ESS can change its input power;  

(F) Guaranteed System Latency: 1 second; 

(G) Guaranteed Frequency Response Capability of 100 MW/0.1Hz; and  

(H) Capability to support Ancillary Services in accordance with the system 
design or as otherwise agreed by the Parties in writing. 

3.13  ESS Non-Performance Liquidated Damages.  In addition to any other 
amounts due from Seller to Buyer under this ESA, Seller will pay Buyer the following liquidated 
damages as the sole and exclusive remedy for ESS unit non-performance (in each case other than 
as excused due to ESS Excused Hours): 

(A) If Seller is unable to achieve the Guaranteed ESS Capacity (as may be 
adjusted pursuant to Section 3.8), Seller shall pay Buyer One Hundred Forty Thousand Dollars 
($140,000) for each MW (prorated for any portion thereof) of ESS Capacity shortfall annually 
(prorated for any portion of a year) until such deficiency is cured; provided that in no event shall 
Seller’s payments under this Section 3.13(A) exceed the aggregate amount of ESS Energy 
Payments paid by Buyer to Seller during such annual (or portion thereof) period; and 

(B) Ten Thousand Dollars ($10,000) per event for inability to comply with the 
Guaranteed Charge Ramp Rate, Guaranteed Discharge Ramp Rate, Guaranteed System Latency 
or the Guaranteed Frequency Response Capability; provided, however, under no circumstances 
will ESS Non-Performance Liquidated Damages exceed Five Hundred Thousand Dollars 
($500,000) in any Commercial Operation Year and an aggregate of One Million Five Hundred 
Thousand Dollars ($1,500,000) over the Term of this ESA.  As used in this Section 3.13(A), 
“event” means an occurrence causing a failure to comply by Seller lasting no more than seventy-
two (72) hours; each exceedance of the seventy-two (72) hour cap by the same occurrence will 
be deemed a separate event.  If multiple failures occur during the same 72-hour period, they will 
be treated as a single event if arising out of a common root cause.    

3.14 Availability Guarantee.  Seller guarantees that the Project shall be available to 
deliver Discharge Energy, store Energy or accept Charging Energy, and shall pay Availability 
Damages, if any, in accordance with Seller’s obligations under the provisions of Exhibit I. 

3.15 Guaranteed ESS Roundtrip Efficiency Payment. 

(A) if the ESS Roundtrip Efficiency is more than one (1) percentage point below 
the Guaranteed ESS Roundtrip Efficiency, Seller will pay to Buyer an amount equal to the Monthly 
Electricity Cost multiplied by [1 – (ESS Roundtrip Efficiency + 1%) / Guaranteed ESS Roundtrip 
Efficiency].  
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3.16 Prohibition Against Acquisition, Importation, Transfer, or Installation. Seller is 
required to ensure that equipment, firmware, software, or any component thereof utilized in the 
Project is not prohibited by Applicable Law.  To the fullest extent permitted by law, Seller shall 
indemnify, defend and hold harmless Buyer’s Indemnified Persons from and against any and all 
Losses (including but not limited to any fines or penalties), arising out of or resulting from any 
breach of this Section 3.16 by Seller, its contractors or subcontractors or any of their respective 
Affiliates. 

ARTICLE 4 
AGC; ESS Curtailment 

4.1 AGC. 

(A) Prior to the Commercial Operation Date or, if applicable, prior to the Test 
Period, Seller, at its sole cost and expense, shall install AGC at the Project and shall maintain such 
AGC throughout the Delivery Term.  Seller shall ensure that, throughout the Delivery Term, the 
SCADA signal is capable of functioning within the margin of error specified in the control system 
manufacturer’s energy set point margin of error.  Seller shall commission the AGC at the Project 
and shall maintain the AGC in an operational state during normal Project operations such that the 
Project’s AGC can receive remote instruction from Buyer to cause the Project to shut down, operate 
and ramp over its full operating capability in response to remote instruction. 

(B) Beginning on the Commercial Operation Date, PNM shall have the right to 
direct the dispatch of the ESS, via AGC control, to its fullest capability including but not limited to 
those items identified in the ESS Operating Restrictions in Exhibit M, provided that 
notwithstanding anything to the contrary in this ESA, the ESS shall be charged exclusively from 
the Solar Facility unless and to the extent that the Transmission Provider allows the ESS to accept 
Charging Energy from the electrical grid and total cycles shall not exceed 365 Equivalent Full Cycles 
in any Commercial Operation Year or 2 Equivalent Full Cycles in any 24 hour period.    

(C) Buyer shall reduce power dispatch to and from the Project, as applicable, 
during and to the extent of any ESS Curtailment.     

4.2 ESS Curtailment.  An ESS Curtailment occurs any time the Project is unable to 
receive otherwise available Charging Energy or deliver otherwise available Discharge Energy to 
Buyer as a result of transmission limitations regardless of whether such curtailment is affected 
directly by Seller or Buyer, including as a result of Buyer’s scheduling practices, or indirectly, by 
the Transmission Provider pursuant to the OATT or transmission service arrangements (“ESS 
Curtailment”).  

ARTICLE 5 
Delivery and Metering 

5.1 Delivery Arrangements. 

(A) Seller shall take all actions required in accordance with the terms and 
conditions of this ESA to accept the Charging Energy at and from the Point of Delivery as part of 
providing the Energy Storage Services, including maintenance, repair or replacement of 
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equipment in Seller’s possession or control used to deliver the Charging Energy to the Energy 
Storage System.  Seller shall only use the Charging Energy for Buyer’s benefit in accordance with 
the terms and conditions of this ESA or PPA.  Seller shall secure transmission necessary (i) to 
deliver the Discharge Energy to the Point of Delivery, (ii) receive Charging Energy from the Solar 
Facility at the Point of Delivery to the ESS, and (iii) in the case and to the extent that Seller obtains 
authorization from the Transmission Provider to allow the ESS to accept Charging Energy from 
the electrical grid, to receive Charging Energy from the grid at the Point of Delivery to the ESS.  
Buyer acknowledges and agrees that the Interconnection Agreement provides an aggregate 
interconnection capacity of one hundred (100) MWAC, such capacity to be jointly used by the 
Project and the Solar Facility, provided  that delivery of Energy from the Solar Facility to the 
Transmission Provider’s Transmission System shall take priority over Discharge Energy, and the 
Solar Facility may not be curtailed during a period in which the ESS is concurrently being 
discharged, except as required to maintain reliability by the Balancing Area Authority or to 
provide Ancillary Services in response to an Emergency Condition.  

(B) As between Buyer and Seller under this ESA, Seller shall be responsible for 
the costs of interconnection and costs required to receive and deliver Energy at the Point of Delivery 
for the Project at the required voltage, including the costs of any associated network upgrades. As 
between Buyer and Seller under this ESA, Seller shall also be responsible for all transmission 
charges, ancillary service charges, electrical losses and any other transfer-related charges applicable 
(i) to Discharge Energy up to the Point of Delivery and (ii) for Charging Energy after the Point of 
Delivery.    

(C) Buyer shall be responsible for all transmission charges, ancillary service 
charges, electrical losses and any other transfer-related charges required to deliver Discharge 
Energy from and beyond the Point of Delivery.  In the case and to the extent that Seller obtains 
authorization from the Transmission Provider to allow the ESS to accept Charging Energy from the 
electrical grid, Buyer shall be responsible for all transmission charges, ancillary service charges, 
electrical losses and any other transfer-related charges for delivery of Charging Energy to the Point 
of Delivery.   

(D) Buyer shall secure all necessary transmission service arrangements, 
including scheduling arrangements, if any, to (i) take Discharge Energy at the Point of Delivery and 
deliver it to points beyond, and (ii) in the case and to the extent that Seller obtains authorization 
from the Transmission Provider to allow the ESS to accept Charging Energy from the electrical 
grid, deliver Charging Energy to the Point of Delivery.   

5.2 Availability Reporting. Seller shall be responsible for providing accurate and daily 
updates no later than 6:00 AM MST on the current availability of the Project to the SCC. Format 
and content of the daily report shall be subject to review and approval by Buyer. 

5.3 Electric Metering Devices. 

(A) Seller shall ensure that the Charging Energy and Discharge Energy delivered 
pursuant to this ESA shall be metered and accounted for separately from any electric generation 
facility, including the Solar Facility, that utilizes the same Electric Interconnection Point. Seller 
shall install Electric Metering Devices including Primary Metering Devices including redundant 

DocuSign Envelope ID: 2C90CFCD-B1E3-4A58-9869-F220D164AD0B



 

28 
 

 

metering with independent current transformers and potential transformers (“Back-Up Metering”), 
each in an arrangement consistent with the configuration depicted in Exhibit B, or as otherwise 
agreed between the Parties.  

(B) The following provisions of this Section shall govern Electric Metering Devices 
except to the extent the Interconnection Agreement modifies or otherwise conflicts with these 
provisions, in which case, the Interconnection Agreement shall govern. 

(C) All Electric Metering Devices used to measure the Charging Energy and 
Discharge Energy made available to Buyer by Seller under this ESA and to monitor and coordinate 
operation of the Project shall be purchased and installed, in accordance with the Interconnection 
Agreement at no cost to Buyer under this ESA. The design of the Electric Metering Device system 
shall be subject to Buyer approval prior to commencement of construction of the Project.  Electric 
Metering Devices shall be bi-directional and shall be capable of measuring and reading 
instantaneous, five minute, fifteen minute and hourly real and reactive Energy and capacity, if 
supplied by either the solar generation system or ESS system. If Electric Metering Devices are not 
installed at the Point of Delivery, meters or meter readings will be adjusted to reflect losses from 
the Electric Metering Devices to the Point of Delivery based initially on the amount specified by 
the manufacturer for expected losses, provided that the Parties may revise this loss adjustment based 
on actual experience. Buyer shall, at its own expense, inspect and test the Electric Metering Devices 
upon installation and at least annually thereafter and provide all test results to Seller upon request 
within a reasonable timeframe. Seller shall provide Buyer with all authorizations necessary to have 
access to the Electric Metering Devices, including arranging with the Transmission Provider to 
provide Buyer reasonable access to all Electric Metering Devices.  Seller, at its sole expense, shall 
also have the right to conduct its own tests of the Electric Metering Devices in Seller’s reasonable 
discretion, in accordance with Prudent Utility Practices, and upon reasonable advance notice to 
Buyer.  Either Party shall have the reasonable opportunity to be present at any time when such 
Electric Metering Devices are to be inspected and tested or adjusted by the other Party. Energy shall 
be metered using solid state, high precision, digital display meters of ANSI 0.1 accuracy class or 
better, with the specific model approved by the Buyer in its reasonable discretion. 

(D) Either Buyer or Seller may elect to install and maintain, at its own expense, 
secondary, backup metering devices (“Secondary Metering”) in addition to the redundant Back-
Up Metering referenced above in Section 5.3(A) and the Electric Metering Devices, which 
installation and maintenance shall be performed in a manner acceptable to the Parties. The installing 
Party, at its own expense, shall inspect and test Secondary Metering upon installation and at least 
annually thereafter. The installing Party shall provide the other Party with reasonable advance 
notice of, and permit a representative of the other Party to witness and verify, such inspections and 
tests, provided, however, that such Party shall not unreasonably interfere with or disrupt the 
activities of the installing Party and shall comply with all applicable safety standards. Upon written 
request, the installing Party shall perform additional inspections or tests of Secondary Metering and 
shall permit a qualified representative of the requesting Party to inspect or witness the testing of 
Secondary Metering, provided, however, that the requesting Party shall not unreasonably interfere 
with or disrupt the activities of the installing Party and shall comply with all applicable safety 
standards. The actual expense of any such requested additional inspection or testing shall be borne 
by the Party requesting the test, unless, upon such inspection or testing, Secondary Metering is 
found to register inaccurately by more than the allowable limits established in this Article, in which 
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event the expense of the requested additional inspection or testing shall be borne by the installing 
Party. If requested in writing, the installing Party shall provide copies of any inspection or testing 
reports to the requesting Party.   

(E) If any Electric Metering Devices or Secondary Metering are found to be 
defective or inaccurate outside the bounds of the selected device’s manufacturer’s performance 
standards, they shall be adjusted, repaired, replaced, and/or recalibrated as near as practicable to a 
condition of one-half percent (0.5%) error by the Party owning such defective or inaccurate device 
and at that Party’s expense.  

5.4 Adjustment for Inaccurate Meters.  If an Electric Metering Device, or Secondary 
Metering, fails to register, or if the measurement made by an Electric Metering Device or Secondary 
Metering, is found upon testing to be inaccurate by more than one-half percent (0.5%), an 
adjustment shall be made correcting all measurements by the inaccurate or defective Electric 
Metering Device, or Secondary Metering, for both the amount of the inaccuracy and the period of 
the inaccuracy, in the following manner: 

(A) In the event that the Primary Metering Device is found to be defective or 
inaccurate, the Parties shall first use Back-up Metering, followed by Secondary Metering, if 
installed, to determine the amount of such inaccuracy, provided, however, that such Back-Up 
Metering or Secondary Metering has been tested and maintained in accordance with the provisions 
of this Article. In the event that Secondary Metering is not installed, or the Back-Up Metering and 
Secondary Metering is also found to be inaccurate by more than one-half percent (0.5%), the Parties 
shall estimate the amount of the necessary adjustment on the basis of deliveries of Charging Energy 
to the Project at the Point of Delivery and Discharge Energy from the Project to the Point of 
Delivery, in each case during periods of similar operating conditions when the Primary Metering 
Device was registering accurately. The adjustment shall be made for the period during which 
inaccurate measurements were made. 

(B) In the event that the Parties cannot agree on the actual period during which 
the inaccurate measurements were made, the period during which the measurements are to be 
adjusted shall be the shorter of (i) the last one-half of the period from the last previous test of the 
Electric Metering Device to the test that found the Electric Metering Device to be defective or 
inaccurate, or (ii) the one hundred eighty (180) Days immediately preceding the test that found the 
Electric Metering Device to be defective or inaccurate. 

 

ARTICLE 6 
Conditions Precedent 

6.1 Conditions Precedent.   The obligations of the Parties under this ESA are subject to 
satisfaction of the following conditions precedent: 
 

(A) Subject to Section 17.3, receipt of NMPRC Approval; and 

(B) NMPRC Approval of the PPA. 
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6.2 Notice.  As soon as reasonably practicable after satisfaction of a condition precedent 
specified in Section 6.1 or after confirmation that a specified approval is not required, Buyer shall 
provide Seller written notice of such satisfaction or confirmation as applicable; provided, however, 
that Buyer’s failure to provide such notice shall not constitute a breach of this ESA. 

   
ARTICLE 7 

Sale and Purchase of Product 

7.1 Sale and Purchase of Product. In accordance with and subject to the terms and 
conditions of this ESA, commencing on the Commercial Operation Date and continuing through 
the end of the Term (“Delivery Term”), Seller shall sell and deliver to Buyer, and Buyer shall 
purchase and receive from Seller, all right, title and interest in and to the Product made available 
by Seller at the Point of Delivery in accordance with Article 5; provided, however, that Buyer shall 
not be required to receive and Seller shall not be required to make available, Product when and to 
the extent that (a) a Seller Forced Outage is continuing, or (b) Seller’s performance is excused 
during Seller Excused Hours.  At its sole discretion, Buyer may resell or use for another purpose 
all or a portion of the Product.  Buyer will have exclusive rights to offer, bid, or otherwise submit 
the Product for resale in the market and retain and receive any and all related revenues.  In no event 
shall Seller have the right to procure any element of the Product from sources other than the Project 
for sale or delivery to Buyer under this ESA.   

7.2 Title and Risk of Loss. Buyer shall be deemed to be in control of all Charging Energy 
up to delivery at the Point of Delivery, Seller shall be deemed to be in control of all Charging 
Energy from and after such delivery to the Point of Delivery until such Charging Energy is 
redelivered (less AC losses and ESS Roundtrip Efficiency losses) to Buyer as Discharge Energy at 
the Point of Delivery, and Buyer shall be deemed to be in control of all Discharge Energy from and 
after Seller’s delivery and Buyer’s receipt at the Point of Delivery. Notwithstanding anything set 
forth herein to the contrary, Buyer shall at all times retain title and risk of loss for Charging Energy, 
Charging Energy that is stored in the ESS, and Discharge Energy.   Title and risk of loss related to 
any Future Environmental Attributes shall transfer from Seller to Buyer at the Point of Delivery.  

7.3 Future Environmental Attributes. The Parties acknowledge and agree that (a) Future 
Environmental Attributes may be recognized by a Governmental Authority after the Execution 
Date; (b) in accordance with the terms of this ESA all right and title to such Future Environmental 
Attributes is included in the ESS Energy Payment Rate and (c) such Future Environmental 
Attributes shall pass to Buyer in accordance with Section 7.2 of this ESA. If in order for Buyer to 
receive the benefit of any Future Environmental Attributes Seller must incur any third-party costs 
not otherwise provided for in this ESA or if any change in law or regulation relating to such Future 
Environmental Attributes occurs after the Execution Date that causes Seller to incur any third-party 
costs not otherwise provided for in this ESA in order to deliver the Future Environmental Attributes, 
then such costs shall, if Seller incurs such costs at Buyer’s request, be reimbursed promptly to Seller 
by Buyer; provided, that Seller shall not be required to incur any costs for Buyer to receive the 
benefit of Future Environmental Attributes unless requested to do so by Buyer. Seller shall deliver 
a good faith estimate of such additional costs to Buyer prior to incurring such costs, and following 
receipt of such estimate, Buyer shall notify Seller of its continued election to have Seller incur such 
costs; provided that, if the additional costs exceed Seller’s good faith estimate by more than ten 
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percent (10%), Buyer shall have the right to notify Seller of its election to have Seller cease 
incurring the additional costs, and Seller shall be excused thereafter from any obligation hereunder 
to deliver such Future Environmental Attributes. For the avoidance of doubt, Buyer shall remain 
liable to Seller for all costs incurred prior to Seller’s receipt of Buyer’s notice. The Parties agree to 
negotiate in good faith further agreements and documentation necessary to effectuate the transfer 
of such Future Environmental Attributes. 

7.4 Scheduling. 

(A)  Seller and Buyer shall work together to arrange all scheduling services, in 
coordination with Seller’s NERC verified functional mapping requirements identified in Exhibit N, 
necessary to ensure compliance with NERC/WECC operating policies and criteria, Transmission 
Provider OATT requirements, including CAISO EIM requirements, and any other applicable 
guidelines. Prior to the implementation and applicability to the Project of any energy market, to the 
extent scheduling is required now or in the future, Buyer shall schedule all Discharge Energy and 
Charging Energy in accordance with NERC/WECC operating polices and criteria, Transmission 
Provider OATT requirements and any other applicable guidelines, except that Buyer shall not 
schedule any (i) Discharge Energy, Charging Energy or Ancillary Services during Seller Forced 
Outages, Scheduled Maintenance Outages, Force Majeure Events, and ESS Curtailments, or (ii) 
subject to Section 5.1, Discharge Energy that would reduce the quantity of Energy that the Solar 
Facility would otherwise be capable of delivering to the grid.    

(B)  If at any point during the Delivery Term, (i) an alternative market design is 
implemented in which the Project will or can participate in an energy market, or (ii) if either the 
Project, the Electric Interconnection Point or Buyer no longer reside in the same market (each of 
(i) and (ii) a “Market Event”) and such Market Event materially changes the interconnection and 
delivery requirements in this ESA, the Parties shall cooperate in good faith to facilitate the delivery 
of Product from the Point of Delivery to Buyer, at the least possible cost to the Parties, consistent 
with this ESA to the extent possible.   

(C)  Seller shall provide, or cause its operation and maintenance contractor to 
provide, to Buyer its good faith, non-binding estimates of the daily ESS availability for each week 
(Sunday through Saturday) by 4:00 p.m. MST on the date falling at least three (3) Days prior to the 
beginning of that week.  

(D)  If, at any time following submission of a good faith estimate as described in 
Section 7.4(C) above, Seller becomes aware of any change that materially alters the values 
previously provided to Buyer, Seller shall promptly notify Buyer of such change or predicted 
change. 

7.5 Forced Outages. Buyer and Seller shall promptly advise one another of events that 
may form the basis for a declaration of the existence or termination of Seller Excused Hours or a 
Seller Forced Outage. Buyer or Seller (as appropriate) shall at the earliest practicable date provide 
the other Party written notice (“Outage Notice”) of the declaration of the existence of Seller 
Excused Hours or a Seller Forced Outage. Seller shall provide such notice to the System Control 
Center.  An Outage Notice provided by either Party shall contain information regarding the 
beginning date and time of the event, the expected end date and time of such event, and the expected 
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Product, if any, that would be available for delivery at the Point of Delivery during such event. 
Buyer or Seller (as appropriate) shall keep the other Party informed of any developments that will 
affect either the duration of such event or the availability of the Project during or after the end of 
such event.  In addition, Seller shall comply with all then-current Buyer, NERC and WECC 
generating unit outage reporting requirements, as they may be revised from time-to-time.   

 
ARTICLE 8 

Payment Calculations 

8.1 Billing Components.  The total due from Buyer to Seller for each Monthly Billing 
Period during the Term shall be paid in accordance with the invoicing procedures set forth in 
Section 9.1.  Charges will consist of the following, and will begin on the Commercial Operation 
Date: 

(A) Monthly ESS Energy Payment.  Subject to Section 14.4, Buyer shall pay 
Seller an amount equal to the product of (i) the aggregate amount of Metered Output (MWh) 
delivered for Buyer to the Point of Delivery from the Solar Facility under the PPA, plus the ESS 
Deemed Energy (MWh), multiplied by (ii) the ESS Energy Payment Rate (the “ESS Energy 
Payment”).  For the avoidance of doubt, the ESS Energy Payment also compensates Seller for the 
associated Environmental Attributes and Ancillary Services delivered to Buyer.  The ESS Energy 
Payment includes all Taxes except as provided for in Section 9.7. Notwithstanding anything to the 
contrary in this Section 8.1(A), prior to the Commercial Operation Date, as defined in the PPA, 
Seller shall not invoice and Buyer shall not be liable for an ESS Energy Payment for any ESS 
Capacity that exceeds the Solar Facility’s Installed Solar Capacity (as defined in the PPA). 
Furthermore, the Metered Output used for invoicing under this ESA shall be based upon an Installed 
Solar Capacity (as defined in the PPA) that does not exceed the ESS Capacity that has achieved 
Commercial Operation.  

(B) If Supplemental Tax Incentives become available in connection with the 
Product, Seller shall, within thirty (30) Days of guidance regarding such availability, provide an 
analysis to Buyer of the benefits available under this ESA. At Buyer’s option, the Parties shall work 
together in good faith to agree to those amendments and other modifications, excluding any price 
increase, to this ESA which are reasonably required to allow the Parties to receive the Supplemental 
Tax Incentives and Seller shall    use commercially reasonable efforts to become eligible for and to 
obtain any such credits. 

(C) In the event that Seller, Affiliate of Seller or Tax Equity Investor becomes 
eligible to receive and receives any Supplemental Tax Incentives with respect to the Project, the 
value of such Supplemental Tax Incentives will be shared between the Parties.  No later than thirty 
(30) Days after utilization of any Supplemental Tax Incentives by Seller, Affiliate of Seller, or Tax 
Equity Investor, Seller will remit to Buyer a payment equal to fifty percent (50%) of the value of 
such Supplemental Tax Incentives.   

(D) Buyer shall reimburse Seller for the taxes identified in Section 9.7(A), which 
shall be included in the monthly invoices in compliance with Section 9.7(A). 
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8.2 Payment Support Requirement. Each Party shall use commercially reasonable 
efforts to defend, before any Governmental Authority, all terms and conditions of this ESA 
consistent with Applicable Law. 

8.3 Survival on Termination. The provisions of this Article 8 shall survive the 
repudiation, termination or expiration of this ESA for so long as may be necessary to give effect to 
any outstanding payment obligations of the Parties due and payable prior to any such repudiation, 
termination or expiration.  This Section 8.3 shall only apply to Section 8.1(C) to the extent such 
Supplemental Tax Incentives are applicable to the time period before the repudiation, termination 
or expiration of this ESA. 

 
ARTICLE 9 

Billing and Payment Procedures 

9.1 Statements and Payment of Electricity Payments. 

(A) Seller shall read or have read on its behalf the Electric Metering Devices at 
the Point(s) of Delivery at 11:59 p.m. MST on the last Day of each Month, unless otherwise 
mutually agreed by the Parties.  

(B) Payments due shall be determined and adjusted in accordance with Article 8 
and Section 3.15. From and after the Commercial Operation Date, Buyer shall pay to Seller, 
monthly in arrears, payments in accordance with the provisions of clause (C) below. 

(C) On or before the tenth (10th) Day of each Month following the Month in 
which the Commercial Operation Date occurs, Seller shall prepare an invoice showing the amount 
payable by Buyer pursuant to Article 8 of this ESA (in Dollars) payable to Seller for the preceding 
Month. Each such invoice shall show the ESS Energy Payment, information and calculations, in 
reasonable detail.  

(D) Buyer shall, subject to Sections 9.5 and 9.9, pay all invoices within thirty 
(30) Days after the date Buyer receives Seller’s invoice. If Buyer should dispute a portion of the 
charges set forth on any invoice, it shall nonetheless pay all amounts not in dispute by the applicable 
due date. 

(E) If banks in the State of New Mexico are permitted to close on any date on 
which any payment by Buyer would otherwise have been due, then Buyer shall make such payment 
on the Business Day that immediately follows such payment date. 

(F) All payments specified in this Section 9.1 shall be made to an account 
designated by Seller and notified to Buyer. 

9.2 Miscellaneous Payments.  Any amounts due to either Seller or Buyer under this 
ESA, other than those specified in Section 9.1 above, shall be paid within thirty (30) Days following 
receipt by the other Party of an itemized invoice from the Party to whom such amounts are due 
setting forth, in reasonable detail, the basis for such payment. 
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9.3 Currency and Method of Payment.  Notwithstanding anything contained in this ESA, 
all payments to be made by either Seller or Buyer under this ESA shall be made in Dollars in 
immediately available cleared funds by wire transfer into the relevant account specified in this ESA 
or, if no account is specified, into the account designated by the receiving Party. 

9.4 Default Interest.  Except where payment is the subject of a bona fide dispute (in 
which case it shall be treated under Section 9.5 below), or where otherwise waived by the Party 
entitled to interest, if any payment due from Buyer to Seller or from Seller to Buyer under this ESA 
is not paid when due, then, in addition to such unpaid amount, interest shall be due and payable 
thereon. Applicable interest shall be calculated at a rate equal to the lower of (i) the “prime” rate as 
published in The Wall Street Journal on the first business Day of each Month plus one percent 
(1.0%) and (ii) the maximum interest rate allowed by Applicable Law (“Default Rate”), as in effect 
from time to time and shall continue to accrue from the date on which such payment became 
overdue to and until the date such payment is made in full (both dates inclusive).  

 
9.5 Disputed Items. 

(A) Either Party (“Disputing Party”) may dispute in good faith the accuracy of 
a reading of the Electric Metering Devices and/or the accuracy of an invoice. Where a reading or 
bill is the subject of a dispute in good faith, the Disputing Party shall give written notice to the other 
Party within forty-five (45) Days after the delivery of the invoice or statement by the other Party, 
together with details of its reasons for such dispute. The Disputing Party shall make payment of any 
undisputed amounts to the other Party by the due date for payment specified in such invoice. The 
Parties shall use all reasonable efforts to resolve the dispute in accordance with Section 13.8. Any 
amount or adjustment with respect to a meter reading subsequently agreed to by the Parties or 
determined to be due shall be made (in each case in settlement of a dispute) by a credit or additional 
charge on the next bill rendered (as the case may be). 

(B) All amounts paid as a result of the settlement of a dispute shall be paid with 
interest thereon at the Default Rate from the Day on which such payment originally fell due to and 
until the date such payment is made in full (both dates inclusive), unless otherwise waived by the 
Party entitled to such interest. 

9.6 Statement Errors.  In the event that either Party becomes aware of any error in any 
statement, such Party shall, immediately upon discovery of the error, notify in writing the other 
Party of the error and shall rectify such error (whether such error was in the form of an 
underpayment or overpayment) within thirty (30) Days of such notification.  A Party must notify 
the other Party of any error within three hundred sixty-five (365) Days of such error.  

9.7 Taxes. 

(A) On all invoices, Seller shall separately show all New Mexico gross receipts, 
sales, and other similar taxes charged to Buyer provided that in no event will interest or penalties 
on such taxes be reimbursable by Buyer.  If the sale of Product takes place on tribal land, Seller 
will comply with applicable state and tribal laws governing the reporting and payment of Gross 
Receipts Taxes on those transactions. Buyer shall reimburse Seller for Gross Receipts Taxes, if any, 
imposed on Seller’s sale of and Buyer’s purchase of Product and on Buyer’s payment and Seller’s 
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receipt of amounts due under this ESA provided, however, that in no event shall Buyer be liable for 
any Taxes other than Gross Receipts Taxes in respect of Seller’s revenue, income, or gain arising 
from Seller’s sale of the Product to Buyer pursuant to this ESA. 

(B) Seller shall be responsible and shall pay when due all income, gross receipts, 
compensating, use, valued added, employment, ad valorem, personal real property or other similar 
Taxes, including any associated interest and penalty assessments and any and all franchise fees or 
similar fees assessed against Seller or the Project due to the construction, ownership, leasing, 
operation or maintenance of the Project, or any components or appurtenances thereof, including all 
Taxes, fees, allowances, trading credits and other offsets and impositions for wastes and emissions 
(including carbon-based compounds, oxides of nitrogen and sulfur, mercury and other Hazardous 
Materials) produced by the Project. Seller’s prices under Article 8 are inclusive of such Taxes, 
allowances and credits described in this Section 9.7(B) during the Term.  If Buyer is assessed any 
Taxes or associated fees as a result of the improvement of a Site due to the existence of the Project 
on the Site, Buyer shall immediately notify Seller. Buyer and Seller shall cooperate in contesting 
such assessment. If, after resolution of the matter, Taxes are imposed on Buyer as a result of the 
improvement of the Site due to the existence of the Project on the Site, Seller shall reimburse Buyer 
for such Taxes. Seller shall not be obligated to pay or reimburse Buyer for Taxes imposed on or 
measured by the Buyer’s overall revenues or income.  

(C) If a Party is required to remit or pay Taxes that are the other Party’s responsibility 
hereunder, such Party shall promptly reimburse the other for such Taxes. Consistent with 
Applicable Law, the Parties shall use all reasonable efforts to administer this ESA and implement 
the provisions in this ESA in a manner that will minimize Taxes due and payable by all Parties.     

(D) The Parties shall provide each other, upon written request, with copies of any 
documentation respecting this ESA or the Project that may be reasonably necessary in the ordinary 
course of any inter-governmental, state, local, municipal or other political subdivision tax audit 
inquiry or investigation. 

(E) Consistent with Applicable Law, the Parties shall cooperate to minimize 
Taxes; however, no Party shall be obligated to incur any extraordinary financial burden to reduce 
Taxes for which the other Party is responsible hereunder. 

9.8 Setoff and Payment Adjustments.  Except as otherwise expressly provided for in this 
ESA, including Section 9.9 below, all payments between the Parties under this ESA shall be made 
free of any restriction or condition and without deduction or withholding on account of any other 
amount, whether by way of setoff or otherwise.  

9.9 Netting. 

(A) A Party at any time may offset against any and all amounts that may be due 
and owed to the other Party under this ESA, including damages and other payments that are owed 
by a Party to the other Party pursuant to this ESA. Undisputed and non-offset portions of amounts 
invoiced under this ESA shall be paid on or before the due date or shall be subject to the late 
payment interest charges set forth in Section 9.4. 

(B) If Seller and Buyer net their obligations to each other under this ESA, then 
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such amounts will be aggregated, and Seller and Buyer will discharge their obligations to pay 
through netting of payments on a current accounting basis. If the amounts owed by Buyer or Seller 
to the other are equal on a current accounting basis, neither shall be required to make payment under 
this ESA. 

9.10 Survival on Termination.  The provisions of this Article 9 shall survive the 
repudiation, termination or expiration of this ESA for so long as may be necessary to give effect to 
any outstanding payment obligations of the Parties that became due and payable prior to any such 
repudiation, termination or expiration. 

ARTICLE 10 
Operations and Maintenance 

10.1 Construction of the Project. 

(A) Seller will diligently pursue the development and construction of the Project 
using commercially reasonable efforts consistent with Prudent Utility Practices and in compliance 
with the terms and conditions of the Interconnection Agreement, the ESA, Applicable Law and 
other applicable requirements and standards.  Seller will be solely responsible for, and the ESS 
Energy Payment Rate will not be adjusted to accommodate increased costs or any failure to obtain 
any Tax Benefits. On and after the Execution Date through the start of construction, Seller will 
provide Buyer monthly development and construction updates.  Seller shall provide to Buyer a 
functional Project Schedule in Microsoft Project format within thirty (30) Days of the Execution 
Date, including key project milestones as reasonably agreed with Buyer, and shall resubmit the 
schedule, including a 1 Month look-ahead of project activities, with each subsequent monthly 
update. During the construction phase of the Project, Seller shall employ apprentices as set forth in, 
and at levels required by, the New Mexico Public Utility Act. 

(B) On and after the start of construction and through the Commercial Operation 
Date, Seller will provide Buyer monthly construction updates no later than the 15th Day of each 
month.  At a minimum, monthly updates shall include the Project Schedule and list of schedule 
risks and material cost risks. If Seller becomes aware of any critical milestone that will not be 
achieved by the required date, Seller must provide Buyer written notice and a recovery plan to 
eliminate any delay in the Commercial Operation Date.  In no event will Seller’s failure to complete 
one or more critical milestones by the established dates change, delay or otherwise affect the 
requirement to achieve Commercial Operation by the Guaranteed Start Date.  Buyer shall have the 
right to monitor the construction, commissioning, start-up, testing and operations of the Project and 
to be present during the commissioning, start-up and testing of the Project; provided, however, that 
Buyer shall comply with Seller’s applicable safety and health rules and requirements and shall 
conduct itself in a manner that will not unreasonably interfere with the Project’s operations. 

(C) Seller may not modify, alter or otherwise change the Project without the prior 
written consent of Buyer, except (i) as required by Prudent Utility Practices or Applicable Law; or 
(ii) for modifications, alterations, expansions or other changes that would not be expected to 
materially and adversely alter the Guaranteed ESS Capacity or availability of the Project or 
materially and adversely impact the capabilities of the Project; or (iii) in connection with routine 
maintenance on the Project, including repairs and like-kind replacement of equipment, as 
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determined to be reasonable or necessary by Seller. 

(D) Seller shall designate (by a written notice delivered to Buyer by the 
Execution Date, a Project Manager reasonably acceptable to Buyer who shall have full 
responsibility for the performance of the construction, commissioning, start-up and testing by Seller 
and shall act as a single point of contact in all matters on behalf of Seller (“Project Manager”).  
Seller may designate a new Project Manager from time to time by a written notice delivered to 
Buyer, subject to Buyer’s consent, which consent shall not be unreasonably denied or delayed. 
Seller’s Project Manager shall be deemed to have full authority to act on behalf of Seller, and notices 
given by Buyer to the Project Manager shall be deemed as having been given to Seller. 

(E) Other than the rights and obligations of Buyer specified in this ESA and any 
documents ancillary hereto, neither this ESA nor any such ancillary document shall be interpreted 
to create in favor of Buyer, and Buyer specifically disclaims, any right, title or interest in any part 
of the Project. 

10.2 Commissioning Tests.   

(A) Seller shall provide proposed Commissioning Test procedures to Buyer at 
least one hundred twenty (120) Days prior to the performance of the first planned Commissioning 
Test.  Buyer shall provide any comments to the proposed Commissioning Test procedures to 
Seller within forty-five (45) Days of its receipt of the proposed Commissioning Test procedures. 
Seller shall incorporate Buyer’s reasonable comments to such proposed Commissioning Test 
procedures in the final Commissioning Test procedures. Seller shall give Buyer at least sixty (60) 
Days’ prior notice of the approximate test date and ten (10) Days’ prior notice of the final tests 
scheduled relating to the commissioning of the Project (“Commissioning Tests”) as described in 
Exhibit F. Representatives of Buyer shall have the right to be present at all such testing and Seller 
shall promptly provide raw data and preliminary results of all Commissioning Tests to Buyer 
prior to the Commercial Operation Date. Seller shall promptly notify Buyer of any changes to the 
test date or the date of any Commissioning Tests relating to the Project in order that Buyer may 
arrange for its respective representatives to attend.  

10.3 Access to and Inspection of the Project. 

(A) Seller shall provide Buyer and its authorized agents, employees and 
inspectors reasonable access to the Project, including the control room and Seller’s Interconnection 
Facilities, for the purposes set forth herein. Buyer acknowledges that such access does not provide 
Buyer with the right to direct or modify the operation of the Project in any way and further 
acknowledges that any exercise by Buyer of its rights under this Section 10.3(A) shall be at its own 
risk and expense; provided, however, that Buyer shall comply with Seller’s applicable safety and 
health rules and requirements and shall conduct itself in a manner that will not unreasonably 
interfere with the Project’s operations.   

(B) No inspections of the Project, whether by Buyer or otherwise, and no 
acceptance or approval given under this ESA, shall relieve Seller of or reduce its obligation to 
maintain the Project and operate the same in accordance with this ESA and Prudent Utility 
Practices. In no event shall any statement, representation, or lack thereof by Buyer, either express 
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or implied, relieve Seller of its exclusive responsibility for the Project. Any inspection of Seller’s 
property or equipment by Buyer, or any review by Buyer or consent by Buyer to Seller’s plans, 
shall not be construed as endorsing the design, fitness or operation of the Project equipment nor as 
a warranty or guarantee. 

10.4 Operating Parameters. 

(A) Seller shall operate or procure the operation of the Project in accordance with 
Prudent Utility Practices and the ESS Operating Restrictions (“Operating Parameters”), subject 
only to Emergency Conditions and Force Majeure Events; provided that, during the Term of this 
ESA, Seller shall: (i) have the sole responsibility to, and shall at its sole expense, operate and 
maintain the Project in accordance with all requirements set forth in this ESA, and (ii) comply with 
reasonable requirements of Buyer regarding day-to-day or hour-by-hour communications with 
Buyer. Subject to compliance with the Operating Parameters, Seller agrees to operate the Project in 
such a manner that Discharge Energy delivered by Seller will meet all requirements for voltage 
level, harmonics, power factor, VARs, Ancillary Services and other electrical specifications 
required by the Transmission Provider and will have the capabilities to be dispatched manually by 
Seller as is necessary to comply with the provisions of this ESA.  Seller shall provide Buyer with 
all real time measurement parameters of the Project including individual inverter and system 
availability data made available to Buyer via a SCADA or equivalent interface. Seller shall provide 
Buyer, and shall maintain during the Term, a data link into the forecasting tools used by Seller. 

(B) Seller shall operate the Project such that all system protective equipment is 
in service whenever the Project is connected to, or is operated in parallel with, the Transmission 
Provider’s Transmission System, except for normal testing and repair. Seller shall provide adequate 
system protection, system protection awareness and control devices to ensure safe and protected 
operation of all energized equipment during normal testing and repair that can be monitored by the 
System Control Center. The Project’s protective equipment shall meet Institute of Electrical and 
Electronic Engineers standards and Prudent Utility Practices. Seller shall have qualified personnel 
test, calibrate and certify in writing the proper functioning of all protective equipment, in 
accordance with NERC Protection and Control (PRC) standards and Prudent Utility Practices, at 
least once every twelve (12) Months. Seller shall perform a unit functional trip test after each 
overhaul of the Project’s major equipment and shall provide results to Buyer in writing prior to 
returning the equipment to service. All of the foregoing shall be conducted in accordance with 
Prudent Utility Practices. PNM reserves the right to audit and/or observe Seller’s testing and 
calibration of the protective equipment. Seller shall provide Buyer with ten (10) Day’s written 
notice of planned testing and/or calibration. 

10.5 Operating Procedures.   

(A) Not later than thirty (30) Days before the Commercial Operation Date, an 
operating committee consisting of Seller and Buyer representatives shall develop mutually 
agreeable written Operating Procedures for integration of the Project into Buyer’s system.  Buyer 
and Seller shall review and mutually agree on any appropriate updates to the Operating Procedures 
at least once per calendar year or more frequently as changes dictate.  Operating Procedures shall 
include, but not be limited to, methods of day-to-day communications; metering, telemetering, 
telecommunications, and data acquisition procedures; key personnel lists for Seller and Buyer, 
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including an appointed authorized representative for each Party; clearances and switching practices; 
operations and maintenance scheduling and reporting; scheduling and forecasting practices; daily 
capacity, Charging Energy, and Discharge Energy reports; unit operations log; Seller Forced 
Outage and planned outage reporting, and such other matters as may be mutually agreed upon by 
the Parties.  Seller must staff, operate, maintain and control the Project at all times consistent with 
the Operating Procedures, the ESA, Prudent Utility Practice, Applicable Laws and required permits.  
The Operating Procedures also will require Seller to take all measures necessary to remediate or 
otherwise correct any breach of environmental protection regulations as required under Applicable 
Law.  Personnel of Seller capable of starting, running, and stopping the Project must be 
continuously available, either at the Project or capable of being at the Project on ninety (90) 
minutes’ notice, and must be continuously available by phone.  Seller will make qualified personnel 
available twenty-four (24) hours per day, seven (7) days per week to perform scheduling and receive 
and give communications relating to the operation and dispatch of the Project.  Buyer will use 
commercially reasonable efforts to notify Seller twenty-four (24) hours in advance of potentially 
critical start-ups. 

(B) Seller will prepare detailed test protocols and procedures for any tests to be 
performed in connection with achieving Commercial Operation and for periodic tests as required 
within this ESA.  The protocols and procedures will be developed by Seller in accordance with the 
requirements of the ESA and the appropriate power test code standards for energy storage facilities.  
Draft protocols and procedures must be submitted to Buyer and the System Control Center for 
review and approval, which approval will not be withheld unreasonably. 

(C) Not later than one hundred eighty (180) Days before the Commercial 
Operation Date, Seller and Buyer shall develop mutually agreeable written test protocols, based 
upon the methodologies identified in Exhibit F to quantify the ESS Unit Capabilities.  Seller will 
perform annual ESS Unit Capabilities tests in accordance with those test protocols and 
procedures and promptly provide the results to Buyer.  With the exception of the cost for 
Charging Energy provided by Buyer, the annual ESS Unit Capabilities tests will be performed 
at Seller’s expense.  Annual testing for Guaranteed ESS Capacity and Guaranteed ESS Roundtrip 
Efficiency shall consist of two semi-annual tests. Each of Buyer and Seller may elect up to two 
additional tests to be performed at a mutually agreed time.  Within thirty (30) Days of the 
completion of an ESS Capacity or ESS Roundtrip Efficiency test, Seller may elect to conduct a 
single re-test. Upon completion of the single re-test, Seller must choose for the results of either 
test to be used as the basis of compliance with the applicable guarantee and the basis of applicable 
liquidated damages in Section 3.13, adjustment to the ESS Roundtrip Efficiency payment as 
outlined in Section 3.15, or adjustment to the ESS Energy Payment as outlined in Section 8.1(A). 

(D) Testing for all remaining ESS Unit Capabilities, including Guaranteed 
Charge Ramp Rate, Guaranteed Discharge Ramp Rate, Guaranteed System Latency, Guaranteed 
Frequency Response Capability, and Capability to support Ancillary Services shall be performed 
once per Commercial Operation Year. Upon failure to pass any of these ESS Unit Capabilities 
tests, Seller will have ninety (90) Days from the test date to cure any deficiencies in the test.   

(E) For all ESS Unit Capabilities tests and re-tests, Seller shall notify Buyer at 
least ten (10) Days prior to the initiation of the test and Buyer shall have the option to inspect 
the Project during such test. 
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(F) For all ESS Unit Capabilities tests and re-tests, Seller shall provide a test 
report including all performance data, model simulations, calculations, and test reports to the 
Buyer for analysis and approval. 

10.6 Project Maintenance. 

(A) Seller shall maintain all Project equipment or cause the same to be 
maintained at all times in accordance with Prudent Utility Practices and otherwise in accordance 
with this ESA.  At least sixty (60) Days before the Commercial Operation Date, Seller will provide 
Buyer a notice of Scheduled Maintenance Outages for the Project for the first Commercial 
Operation Year within the Term. Thereafter, Seller shall provide Buyer with a notice of the semi-
annual Scheduled Maintenance Outages by no later than October 15 for the period of June 1 through 
November 30 for the following Commercial Operation Year and by no later than April 15 for the 
subsequent period of December 1 through May 31.  Should Buyer desire to change the reporting 
dates noted above as a result of PNM’s participation in a regional market or program (including the 
Western Resource Adequacy Program), the Seller will adjust these reporting dates for compliance 
upon mutual agreement of the Parties. 

With the April 15 forecast, Seller shall provide a notice of estimated long-term Scheduled 
Maintenance Outages for the next four (4) Commercial Operation Years.   Each notice of Scheduled 
Maintenance Outages must identify each planned interruption and/or reduction of the Project’s 
capacity, including the duration of such event.  Each Scheduled Maintenance Outage will be subject 
to approval by Buyer, not to be unreasonably withheld.  Buyer may, within fifteen (15) Days after 
receipt of the schedule, request reasonable modifications to the schedule. Seller may not schedule 
any interruption or reduction to the Product for any reason at any time during May 1st through 
September 30th, December, or January without the prior written approval of Buyer, which approval 
may be withheld or granted in Buyer’s sole discretion.  Buyer may request Seller to defer or 
reschedule any Scheduled Maintenance Outage up to forty-eight (48) hours before commencement 
of the outage.  Seller must give Buyer no less than ninety (90) Days’ advance notice of any proposed 
change in the annual maintenance schedule.  Such requested changes in the schedule shall not 
materially adversely impact Buyer, and Seller agrees to compensate Buyer for any costs incurred 
by Buyer as a result of such change.    Notwithstanding any provision herein to the contrary, prior 
notice and Buyer approval shall not be required if such project maintenance is required for safety, 
Emergency Conditions, or compliance with Applicable Law and cannot be delayed until the next 
Scheduled Maintenance Outage. 

(B) Seller shall be responsible (at its own cost and expense) for timely obtaining, 
maintaining, and complying with all agreements, arrangements and permits necessary for delivery 
of the Product to the Point of Delivery. Upon the reasonable, written request of Buyer, Seller shall 
make available to Buyer copies of any environmental permits, plans, and/or studies related to the 
Project.  

10.7 Sales to Third Parties.  As of the start of the Test Period, Seller shall not sell or divert 
Product to a third Person. 

10.8 Monthly Operational Report.  Not later than the fifteenth (15th) day of each Month 
after the Commercial Operation Date, Seller shall provide a report summarizing Project operations in 
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the prior Month (“Monthly Operational Report”). The Monthly Operational Report shall include a 
summary of operations and maintenance activities performed; scheduling and forecasting activities; 
daily capacity and Energy Output reports; a unit operations log; Seller Forced Outages, deratings, and 
Scheduled Maintenance Outage reporting; and such other matters as may be mutually agreed upon by 
the Parties for the prior Month. Included in the Monthly Operational Report shall be a schedule prepared 
and maintained by Seller identifying all Scheduled Maintenance Outages forecast in the next three (3) 
Months. The data reported in the Monthly Operational Report must meet all requirements specified in 
the NERC Generating Availability Data System (GADS) manual. In the event of any disagreement 
between Buyer and Seller concerning the schedule prepared by Seller, the Parties shall promptly confer 
to resolve the disagreement. 

10.9 Lease Liability Operational Expenses. If the pricing terms and conditions of this 
ESA would result in Buyer incurring a lease liability greater than zero dollars ($0), then Seller shall 
provide Buyer, upon Buyer’s reasonable request, an approximate percentage, or other information 
necessary for Buyer to determine an approximate percentage, of the cost of on-going operational 
expenses for the Project (e.g. operations and maintenance costs, property taxes and other such 
expenses) relative to the ESS Energy Payment Rate for a specified measuring period. 

 
ARTICLE 11 

Future Environmental Attributes 

11.1 Sale of Future Environmental Attributes.  If Future Environmental Attributes 
become available, this Article 11 shall apply. 

(A) Other than as specified in Sections 11.1(D) and 11.1(E) below, effective 
from the date on which the Project first makes Product available to Buyer at the Point of Delivery, 
Seller shall transfer to Buyer, free and clear of all claims, liens, security interests and encumbrances, 
of any kind, nature and description, all right, title and interest in and to Future Environmental 
Attributes associated with the Project. Upon generation and documentation of Future 
Environmental Attributes, Seller shall make the Future Environmental Attributes available to Buyer 
no later than five (5) Business Days after creation.  The value of the Future Environmental 
Attributes transferred under this ESA shall be included in the ESS Energy Payment Rate. 

(B) Seller and Buyer shall execute all documents and instruments necessary to 
effect transfer of the Future Environmental Attributes to Buyer or its respective designee(s).  

(C) Ownership by Buyer of Future Environmental Attributes shall include any 
Future Environmental Attributes that are reserved or “banked” throughout the Term of this ESA, 
but not used, sold, assigned or otherwise transferred during the Term of this ESA. Buyer may, to 
the extent permitted by Applicable Law and this ESA, assign its rights, title and interest in and to 
any Future Environmental Attributes associated with the Project to one or more third parties under 
any transaction permitted by Applicable Law. 

(D) Except as otherwise provided in Section 8.1, Tax Benefits in effect on the 
Execution Date of this ESA or any successor provision providing for a federal, state and/or local 
tax credit or financial benefit determined by reference to renewable electric energy produced from 
renewable energy resources or the storage of electrical energy shall be owned by Seller. 
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(E) Seller shall register the Project, as necessary, no later than thirty (30) Days 
after Buyer notifies Seller of the availability of such Future Environmental Attributes, so that the 
Project is compliant with reporting requirements related to Future Environmental Attributes and 
certification requirements under any applicable federal, state or regional program or Applicable 
Law.  Notwithstanding the foregoing, Seller shall not be required to expend more than Five 
Thousand Dollars ($5,000) per MW annually and Ten Thousand Dollars ($10,000) per MW in 
the aggregate to maintain compliance due to regulatory changes relating to Future Environmental 
Attributes. 

ARTICLE 12 
Default and Remedies 

12.1 Events of Default of Seller. 

(A) Any of the following events shall constitute an Event of Default of Seller 
upon its occurrence and no cure period shall be applicable: 

(1) Seller’s dissolution or liquidation; 

(2) Seller’s assignment of this ESA (or any of its rights hereunder) for 
the benefit of creditors, except as permitted pursuant to Article 18 and in any consent to 
collateral assignment with any Lender; 

(3) Seller’s filing of a petition in voluntary bankruptcy or insolvency or 
for reorganization or arrangement under the bankruptcy laws of the United States or under 
any insolvency law of any state, or Seller voluntarily taking advantage of any such law by 
answer or otherwise; 

(4) The intentional sale by Seller to a third party, or diversion by Seller 
for any use, of Product committed to Buyer by Seller, except for Energy, RECs or Ancillary 
Services, as applicable, that Buyer fails to accept or pay for;  

(5) Seller’s actual fraud, material misrepresentation or willful 
misconduct in connection with this ESA or the operation of the Project; 

(6) The failure of Seller to maintain Security in accordance with Article 
19, unless remedied within ten (10) Business Days of receipt by Seller of written notice of 
such failure from Buyer or the entity providing such Security; 

(7) Seller’s failure to achieve the Commercial Operation Date for the 
Project on or prior to the Guaranteed Start Date, except as may be extended subject to 
Section 3.6; or 

(8) The failure of Seller Guarantor to make, when due, any payment due 
to Buyer under or in connection with this ESA, or the failure of any Seller Guarantor to 
meet the criteria as set forth in the definition of Seller Guarantor if no other acceptable 
form of Security is provided pursuant to Section 19.2, unless remedied within ten (10) 
Business Days of receipt by Seller of written notice of such failure from Buyer.  
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(B) Any of the following events shall constitute an Event of Default of Seller 
upon the failure of Seller to cure within thirty (30) Days after the date of written notice from Buyer 
to Seller:  

(1) Seller’s Abandonment of construction or operation of the Project; 

(2) Except to the extent arising from the acts or omissions of the 
Transmission Provider or Buyer, Seller is not able to make Product available at the Point 
of Delivery as a result of the Project not maintaining its interconnection with the 
Transmission Provider’s Interconnection Facilities or otherwise fails to maintain in effect 
any agreements required to make Product available at the Point of Delivery;  

(3) Seller’s failure to make any payment due to Buyer under or in 
connection with this ESA (subject to Seller’s rights with respect to disputed payments 
under Article 9 and net of outstanding damages and any other rights of offset that Seller 
may have pursuant to this ESA);  

(4) Seller’s failure to comply with any other material obligation under 
this ESA, which would result in a material adverse impact on Buyer;  

(5)  The Project fails, after the Commercial Operation Date, to obtain an 
Actual ESS Availability Percentage of at least eighty-five percent (85%) over any twenty-
four (24) consecutive Months during the Term excepting to the extent due to the failure of 
a main generator step-up transformer (which exception may apply only once during the 
Term), provided that the 30-Day cure period indicated in Section 12.1(B) does not apply 
and Seller remediates the cause of the shortfall of Actual ESS Availability Percentage 
requirements as soon as reasonably practicable, however, in no event later than one 
hundred eighty (180) days after falling below the eighty-five percent (85%) value.  
Notwithstanding the above, Seller shall notify Buyer within thirty (30) days after the initial 
occurrence of a main generator step-up transformer failure of the steps that Seller is taking 
to remediate the failure and thereafter keeps Buyer apprised, on a monthly basis, of Seller’s 
progress towards resolving such main generator step-up transformer failure;  

(6) Should RECs from Future Environmental Attributes become 
available and Seller fails to register the Project or ensure registration of the RECs in 
accordance with the terms of this Agreement; or 

(7) The Project fails, after the Commercial Operation Date, to achieve 
ninety percent (90%) of Guaranteed ESS Capacity during semi-annual testing pursuant to 
Section 10.5(C), provided in no case shall tests be performed when major equipment is not 
operational. 

(C) Any of the following events shall constitute an Event of Default of Seller 
upon the failure of Seller to cure within sixty (60) Days after the date of written notice from Buyer 
to Seller, or such longer period as may be necessary to effectuate a cure provided that Seller has 
commenced and diligently continues its efforts to effectuate a cure, not to exceed an additional 
thirty (30) Days: 
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(1) Seller’s assignment of this ESA, or any Change of Control of Seller, 
or Seller’s sale or transfer of its interest, or any part thereof, in the Project, except as 
permitted in accordance with Article 18; 

(2) Any representation or warranty made by Seller in this ESA shall 
prove to have been false or misleading in any material respect when made or, other than in 
connection with the representations and warranties provided in Sections 15.1(R) and 
15.1(S) which shall be required to remain valid through the Commercial Operation Date, 
ceases to remain true during the Term if such cessation would reasonably be expected to 
result in a material adverse impact on Buyer; or 

(3) The filing of an involuntary case in bankruptcy or any proceeding 
under any other insolvency law against Seller as debtor, or its parent or any Affiliate that 
is reasonably likely to materially and adversely impact Seller’s ability to construct the 
Project or perform its obligations hereunder; provided, however, that Seller does not obtain 
a stay or dismissal of the filing within the cure period. 

12.2  Events of Default of Buyer. 

(A) Any of the following shall constitute an Event of Default of Buyer upon its 
occurrence, and no cure period shall be applicable: 

(1) Buyer’s dissolution or liquidation provided that division of Buyer 
into multiple entities shall not constitute dissolution or liquidation; 

(2) Buyer’s assignment of this ESA (or any of its rights hereunder) for 
the benefit of creditors; or 

(3) Buyer’s filing of a voluntary petition in bankruptcy or insolvency or 
for reorganization or arrangement under the bankruptcy laws of the United States or under 
any insolvency law of any State, or Buyer voluntarily taking advantage of any such law by 
answer or otherwise. 

(B) Any of the following shall constitute an Event of Default of Buyer upon the 
failure of Buyer to cure within thirty (30) Days after the date of written notice from Seller to Buyer: 

(1) Buyer’s failure to make any payment due hereunder (subject to 
Buyer’s rights with respect to disputed payments under Article 9 and net of outstanding 
damages and any other rights of offset that Buyer may have pursuant to this ESA); or 

(2) Buyer’s failure to comply with any other material obligation under 
this ESA, which would result in a material adverse impact on Seller. 

(C) Any of the following shall constitute an Event of Default of Buyer upon the 
failure of Buyer to cure within sixty (60) Days after the date of written notice from Seller to Buyer, 
or such longer period as may be necessary to effectuate a cure provided that Buyer has commenced 
and diligently continues its efforts to effectuate a cure, not to exceed an additional thirty (30) Days: 
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(1) The filing of an involuntary case in bankruptcy or any proceeding 
under any other insolvency law against Buyer; provided, however, that Buyer does not 
obtain a stay or dismissal of the filing within the cure period; 

(2) Buyer’s assignment of this ESA, except as permitted in accordance 
with Article 18; or 

(3) Any representation or warranty made by Buyer in this ESA shall 
prove to have been false or misleading in any material respect when made or ceases to 
remain true during the Term if such cessation would reasonably be expected to result in a 
material adverse impact on Seller. 

12.3 Damages Prior to Termination. 

(A) Upon the occurrence of an Event of Default, and subject in each case to the 
limitation on damages set forth in Section 12.7, the Non-Defaulting Party shall have the right to (i) 
collect damages accruing prior to the Early Termination Date of this ESA from the Defaulting Party 
as set forth in Section 12.3(B), (ii) exercise its rights pursuant to Section 12.5, (iii) suspend 
performance, (iv) with respect to a Seller Event of Default, exercise its rights pursuant to 
Section 12.10 with respect to any Security, and (v) exercise its rights to terminate this ESA pursuant 
to Section 12.4. 

(B) For all Events of Default, the Non-Defaulting Party shall be entitled to 
receive from the Defaulting Party all of the damages incurred by the Non-Defaulting Party in 
connection with such Event of Default prior to the Early Termination Date; provided, that if an 
Event of Default has occurred and has continued uncured for a period of one hundred eighty (180) 
Days, the Non-Defaulting Party shall be required to either waive its right to collect further damages 
on account of such Event of Default or elect to terminate this ESA as provided for in Section 12.4. 
If Seller is the Defaulting Party, the Parties agree that the damages recoverable by Buyer hereunder 
on account of an Event of Default of Seller shall include, to the extent applicable, an amount of 
cover damages equal to Replacement ESS Costs minus the Contract Value or portion thereof 
proportional to the quantity of Product so replaced. Further, Seller acknowledges and agrees that in 
addition to the foregoing, Seller shall be obligated to pay Buyer any such damages associated with 
replacement of Product notwithstanding the availability or prices of electric energy and capacity 
from other fuel sources, such as natural gas.  Seller also shall be obligated to pay Buyer any penalties 
levied by any Governmental Authority in connection with Seller’s failure to deliver to Buyer any 
Future Environmental Attributes that may become available pursuant to this ESA, to the extent such 
failure arises out of Seller’s negligence or willful misconduct, provided that Buyer has used 
commercially reasonable efforts to avoid, minimize or mitigate such penalties.  Seller also shall be 
obligated to pay Buyer any penalties levied by any Governmental Authority in connection with 
Seller’s failure to deliver to Buyer any Future Environmental Attributes pursuant to this ESA, if 
such failure arises out of Seller’s negligence or willful misconduct.  Seller acknowledges that Buyer 
entered into this ESA for the procurement of Product, which includes Future Environmental 
Attributes.  If Buyer is the Defaulting Party, the Parties agree that damages recoverable by Seller 
hereunder on account of an Event of Default of Buyer shall include costs and losses incurred by 
Seller due to such Event of Default, including, to the extent applicable, an amount of cover damages 
equal to the Metered Output generated under the PPA plus ESS Deemed Energy following such 
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Event of Default multiplied by the ESS Energy Payment Rate, plus, to the extent that the Solar 
Facility is unable to produce Metered Output due to the Event of Default of Buyer, an additional 
quantity equal to the amount of Metered Output that would have been produced by Seller absent 
such Event of Default of Buyer, multiplied by the ESS Energy Payment Rate; provided that the 
foregoing amount shall be reduced by an amount equal to (A) the amount of any revenues that 
Seller, using commercially reasonable efforts, is able to obtain by selling Product to a third party 
or into the market, less (B) Seller’s costs and expenses incurred to effectuate any such sales, but in 
no event less than Zero Dollars ($0.00). Seller shall use commercially reasonable efforts to avoid, 
minimize or mitigate Seller’s damages. 

12.4 Termination.  Upon the occurrence of an Event of Default, the Non-Defaulting Party 
shall have the right to declare a date, which shall be between fifteen (15) and sixty (60) Days after 
the notice thereof, upon which this ESA shall terminate (“Early Termination Date”).  Upon the 
effective designation of an Early Termination Date, the Non-Defaulting Party will have the right to 
immediately suspend performance under this ESA, except that Seller may not suspend performance 
of its obligation to post and maintain Development Security and Delivery Term Security in 
accordance with Article 19.  Neither Party shall have the right to terminate this ESA except as 
provided for upon the occurrence of an Event of Default as described above or as may be otherwise 
explicitly provided for in this ESA. Upon the termination of this ESA under this Section 12.4 for 
an Event of Default, the Non-Defaulting Party shall be entitled to receive the Termination Payment 
from the Defaulting Party.  As soon as practicable after the Early Termination Date, the Non-
Defaulting Party shall (a) calculate the Termination Payment, and (b) give notice to the Defaulting 
Party of the amount of the Termination Payment.  The notice shall include a written statement 
explaining in reasonable detail the calculation of such amount and the sources for such calculation.  
The Termination Payment shall be made to the Non-Defaulting Party, as applicable, within ten (10) 
Business Days after such notice is effective. If Seller is the Defaulting Party, the Termination 
Payment will equal the Buyer Termination Payment, and if Buyer is the Defaulting Party, the 
Termination Payment will equal the Seller Termination Payment.  Notwithstanding the foregoing, 
if the Commercial Operation Date has not occurred by the Guaranteed Start Date, Buyer may 
terminate this ESA in accordance with this Section 12.4, and the Buyer Termination Payment will 
be an amount equal to the Development Security less any Delay Damages already paid to Buyer. 
Neither Party shall have liability for damages or failure to deliver or purchase Product after the 
effective date of such termination, including Replacement ESS Costs. 

(A) In the event that Seller is the Defaulting Party, as soon as practicable after 
notice of the Early Termination Date, Buyer shall calculate the Buyer Termination Payment in a 
commercially reasonable manner as of the Early Termination Date in accordance with this 
Section 12.4(A).  The notice shall include a written statement explaining in reasonable detail the 
calculation of such amount.  In calculating such amount, Buyer shall use information from third 
parties who may include dealers in the relevant markets, end-users of the relevant product, 
information vendors and other sources of market information.  Buyer shall not have to enter into a 
replacement contract to establish a Buyer Termination Payment. 

(B) In the event that Buyer is the Defaulting Party, as soon as practicable after 
notice of the Early Termination Date, Seller shall deliver written notice to Buyer of the amount of 
the Seller Termination Payment.  The notice shall include a written statement explaining in 
reasonable detail the calculation of such amount.  In calculating such amount, Seller shall use 
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information from third parties who may include dealers in the relevant markets, end-users of the 
relevant product, information vendors and other sources of market information.  Seller shall not 
have to enter into a replacement contract to establish a Seller Termination Payment. 

(C) Unless otherwise mutually agreed by the Parties, the conditions in this 
Section 12.4(C) shall apply. In the case and to the extent that Seller fails to obtain authorization 
from the Transmission Provider to allow the ESS to accept Charging Energy from the electrical 
grid and the Solar Facility is unable to provide Charging Energy to the ESS due to a termination of 
the PPA due to an Event of Default (as defined in the PPA) of Seller under the PPA and Buyer 
elects to terminate this ESA, such termination of the PPA shall be considered an Event of Default 
of Seller under this ESA and Buyer shall be entitled to pursue its remedies under this ESA. If the 
PPA is terminated due to an Event of Default (as defined in the PPA) of Seller under the PPA and 
Seller terminates this ESA, such termination shall be considered an Event of Default of Seller under 
this ESA and Buyer shall be entitled to pursue its remedies under this ESA. If the PPA is terminated 
due to an Event of Default of Buyer or due to an extended Force Majeure Event (all as defined in 
the PPA) and Seller terminates this ESA, such termination shall not be considered an Event of 
Default of Seller hereunder. If the PPA is terminated due to an Event of Default (as defined in the 
PPA) of Buyer under the PPA and Seller elects to terminate this ESA, such termination of the PPA 
shall be considered an Event of Default of Buyer under this ESA and Seller shall be entitled to 
pursue its remedies under this ESA. 

(D) If the PPA is terminated for any reason and the ESA remains binding, the 
Parties shall meet and confer within fifteen (15) days of the early termination of the PPA to establish 
an alternative ESS Energy Payment structure; provided that if the Parties do not agree on such 
alternative structure within ten (10) days of meeting, the Calculation of Solar Generation used for 
ESA Pricing presented in Exhibit O shall replace the Metered Output provided for herein. In the 
event that (i) the PPA is terminated by Buyer as a result of an “Event of Default” (as defined in the 
PPA) of Seller under the PPA or a “Force Majeure Event” (as defined in the PPA) claimed by Seller 
under Section 14.1(D) of the PPA; (ii) solely as a result of the implementation of the alternative 
payment structure presented in Exhibit O or another structure otherwise mutually agreed to by the 
Parties, if applicable, and not as a result, in whole or in part, of any change in law, rule, requirement, 
accounting convention, or consideration similar to the foregoing, or any interpretation of the 
foregoing, the ESA results in Buyer having to report a lease liability for financial accounting 
purposes; and (iii) as a result of the foregoing, Buyer’s credit agencies reclassify the lease liability 
as debt, then Seller shall indemnify and hold Buyer harmless against that harm by a reduction in 
the ESS Energy Payment Rate; provided that the amount by which the ESS Energy Payment Rate 
shall be reduced shall not exceed the amounts set forth in Table 1 of Exhibit O corresponding to the 
year in which the PPA is terminated.   

12.5 Specific Performance.  In addition to the other remedies specified in this Article 12, 
each Party shall be entitled to seek a decree compelling specific performance with respect to, and 
shall be entitled, without the necessity of filing any bond, to seek the restraint by injunction of, any 
actual or threatened breach of any material performance obligation of the other Party under this 
ESA. 

12.6 Remedies Cumulative.  Subject to limitations on damages set forth in Section 12.7, 
each right or remedy of the Parties provided for in this ESA shall be cumulative of and shall be in 
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addition to every other right or remedy provided for in this ESA, and the exercise, or the beginning 
of the exercise, by a Party of any one or more of the rights or remedies provided for herein shall 
not preclude the simultaneous or later exercise by such Party of any or all other rights or remedies 
provided for herein. 

12.7 Waiver and Exclusion of Other Damages.  The Parties confirm that the express 
remedies and measures of damages provided in this ESA satisfy its essential purposes. If no remedy 
or measure of damages is expressly herein provided, the obligor’s liability shall be limited to direct, 
actual damages only.  Neither Party shall be liable to the other Party for consequential, incidental, 
punitive, exemplary or indirect damages, lost profits or other business interruption damages by 
statute, in tort or contract (except to the extent expressly provided herein).  To the extent any 
damages are required to be paid hereunder are deemed liquidated, the Parties acknowledge that the 
damages are difficult or impossible to determine, that otherwise obtaining an adequate remedy is 
inconvenient, and that the liquidated damages constitute a reasonable approximation of the harm or 
loss.   

12.8 Payment of Amounts Due to Buyer.  Without limiting any other provisions of this 
Article 12 and at any time before or after termination of this ESA, Buyer may send Seller an invoice 
for such damages or other amounts as are due to Buyer at such time from Seller under this ESA, 
and such invoice shall be payable in the manner, and in accordance with the applicable provisions, 
set forth in Article 9, including the provision for late payment charges. 

12.9 Duty to Mitigate.  Each Party agrees that it has a duty to mitigate damages and 
covenants that it will use commercially reasonable efforts to minimize any damages it may incur 
as a result of the other Party’s performance or non-performance of this ESA. 

12.10 Security Rights.  Upon or at any time after the occurrence and during the 
continuation of an Event of Default enumerated in Section 12.1 or an Early Termination Date 
affecting Seller, Buyer may exercise any of the rights and remedies with respect to any Security, 
including any ancillary rights and remedies under Applicable Law then in effect. Buyer shall apply 
the proceeds of the Security realized upon the exercise of any such rights or remedies to reduce 
Seller’s obligations under this ESA, subject to Buyer’s obligation to return any surplus proceeds 
remaining after such obligations are satisfied in full. 

ARTICLE 13 
Contract Administration and Notices 

13.1 Notices in Writing.  Notices required by this ESA shall be addressed to the other 
Party at the addresses noted in Exhibit D as either Party updates them from time to time by written 
notice to the other Party. Any notice, request, consent, or other communication required or 
authorized under this ESA to be given by one Party to the other Party shall be in writing. It shall 
either be hand delivered or mailed via overnight service with signature required upon receipt, to the 
representative of said other Party. If hand delivered, the notice, request, consent or other 
communication shall be simultaneously sent by facsimile or other electronic means. Any such 
notice, request, consent, or other communication shall be deemed to have been received by the 
close of the Business Day on which it was hand delivered or transmitted electronically (unless hand 
delivered or transmitted after such close in which case it shall be deemed received at the close of 
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the next Business Day). Real-time or routine communications concerning operation of the Project 
shall be exempt from this Section. 

13.2 Representative for Notices.  Each Party shall maintain a designated representative 
to receive notices, who shall be identified on Exhibit D to this ESA. Either Party may, by written 
notice to the other Party, change the representative or the address to which such notices and 
communications are to be sent. 

13.3 Authority of Representatives.  The Parties’ representatives designated above shall 
have authority to act for their respective principals in all technical matters relating to performance 
of this ESA and to attempt to resolve disputes or potential disputes. However, in their capacity as 
representatives, they shall not have the authority to amend or modify any provision of this ESA. 

13.4 Records.  Seller and Buyer shall each keep and maintain complete and accurate 
records and all other data required by each of them for the purposes of proper administration of this 
ESA, including but not limited to books and records necessary for billing and payments and such 
records as may be required by any Governmental Authority or pursuant to Applicable Law. All 
records of Seller and Buyer pertaining to the operation of the Project or this ESA as specified herein 
or otherwise shall be maintained at the Project or in an office of Seller or Buyer, as applicable, in 
such format as may be required by Applicable Law and/or any Governmental Approval. Each Party 
shall have the right at its sole cost and expense, upon reasonable prior written notice to the other 
Party, during normal business hours, to examine and/or make copies of the records and data of such 
other Party relating to this ESA (including all records and data relating to or substantiating any 
charges paid by or to such other Party, MWh of delivered Discharge Energy, MWh of delivered 
Charging Energy, Seller’s operating procedures, the Project equipment manuals and Operating 
Records).  All records required hereunder shall be maintained in accordance with, and for the 
applicable time periods required by, Applicable Law and the Party’s retention policies, but in no 
event less than five (5) years after the final payment is made under this ESA.  Seller shall provide 
Buyer copies of Operating Records upon Buyer’s request. 

(A) Operating and Maintenance Records. Seller shall maintain an accurate and 
up-to-date operating log, in electronic format, at the Project that will include, without limitation, 
dispatch and scheduled Discharge Energy delivered,  Charging Energy received, and House Energy 
consumption; changes in operating status; planned outages, deratings and curtailments; any unusual 
conditions found during inspections; environmental records including environmental permits, 
plans, and/or studies; meteorological data; maintenance; any other operating or maintenance 
records as may be required by state or federal regulatory authorities and WECC and any other 
information required under Prudent Utility Practice or any Project agreement (in the prescribed 
format); and Buyer and Seller Forced Outages (“O&M Records”). 

(B) Billing and Payment Records. To facilitate payment and verification, Seller 
and Buyer shall keep all books and records necessary for billing and payments in accordance with 
the provisions of Article 9 and grant the other Party reasonable access to those records.  

(C) Project Development Records and Data Submissions. Seller shall submit or 
cause to be submitted to Buyer the following documents on or before the dates specified below: 
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(1) No later than thirty (30) Days after the Execution Date and ending on 
the Commercial Operation Date, (i) monthly construction progress reports in such form as 
may be agreed to by Buyer in accordance with Section 10.1(A) and 10.1(B), and (ii) 
reports, when and as Seller becomes aware, of any new condition or event that may have a 
material adverse effect on the timely completion of the Project. 

(2) No later than thirty (30) Days prior to the start of the Test Period, (i) 
evidence demonstrating that Seller has obtained all Governmental Approvals then required 
to be obtained for the ownership, operation and maintenance of, and the supply of Product 
from, the Project in accordance with this ESA, and (ii) a list identifying the remaining 
Governmental Approvals for which Seller is responsible under the terms of this ESA, 
which Governmental Approvals are not yet required for the operation and maintenance of, 
and the supply of Product from, the Project, together with a plan for obtaining such 
Governmental Approvals and an estimate of the time within which such Governmental 
Approvals will be obtained by Seller; provided, however, that the plan for obtaining any 
outstanding Governmental Approvals from any Governmental Authority which address 
environmental, health and safety matters shall be reasonably acceptable to Buyer.  

(3) As soon as available, but not later than sixty (60) Days following the 
Commercial Operation Date for the Project, two (2) copies of all results of Commissioning 
Tests performed on the ESS. 

(4) Upon request by Buyer, one (1) signed and sealed copy of all as-built 
drawings for the Project, including the civil and architectural works. 

(5) The receipt of the above schedules, data, certificates and reports by 
Buyer shall not be construed as an endorsement by Buyer of the design of the Project, does 
not constitute a warranty by Buyer as to the safety, durability or reliability of the Project, 
does not otherwise relieve Seller of any of its obligations or potential liabilities under the 
Project contracts or, except with respect to the obligations of Buyer to maintain the 
confidentiality of documents and information received by it, impose any obligation or 
liability on Buyer. 

13.5 Provision of Real-Time Data.  Upon request by Buyer, Seller shall provide real-time, 
read-only, and downloadable electronic access to Buyer of all meteorological and other related data 
collected at the Project and corresponding unit availability data. 

13.6 Examination of Records.  Buyer may review operating procedures, equipment 
manuals, Operating Records and data kept by Seller relating to transactions under and 
administration of this ESA, at any time during the period the records are required to be maintained, 
from time to time upon request and during normal business hours.  Buyer shall have the right, upon 
reasonable notice and at its sole expense (unless Seller has defaulted under this ESA, in which case 
Seller will bear the reasonably incurred expense), to examine the records of Seller to the extent 
reasonably necessary to verify the accuracy of any statement, charge or computation made pursuant 
to this ESA.  If any such examination reveals any inaccuracy in any invoice, the necessary 
adjustments in such invoice and any underpayment by Buyer will be paid, and any overpayment by 
Buyer will be reimbursed by Seller, promptly in accordance with payment provisions in this ESA.  
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13.7 Exhibits.  Either Party may change the information for its notice addresses in Exhibit 
D at any time without the approval of the other Party. Exhibit A, Exhibit B, Exhibit C, and Exhibit 
E may be changed at any time with the mutual consent of both Parties. 

13.8 Resolution of Issues.  The Parties agree that it is in the best interest of both Parties 
to attempt to resolve disputes that arise under this ESA in a quick and inexpensive manner. To that 
end, the Parties commit to use commercially reasonable efforts to resolve disputes informally. For 
all disputes that arise under this ESA, the Parties immediately, through their designated 
representatives, shall negotiate with one another in good faith in order to reach resolution of the 
dispute. Such negotiation shall commence within five (5) Days of the date of the letter from one 
Party representative to the other Party representative notifying that Party of the nature of the dispute. 
In the event that the Parties’ representatives cannot agree to a resolution of the dispute within thirty 
(30) Days after the commencement of negotiations, written notice of the dispute (“Dispute Notice”), 
together with a statement describing the issues or claims, shall be delivered, within five (5) Business 
Days after the expiration of such thirty (30) Day period, by each of the Parties’ representatives to 
its respective senior officer or official (such senior officer or official to be selected by each of the 
Party representatives in his or her sole discretion, provided such senior officer or official has 
authority to bind the respective Party). Within five (5) Business Days after receipt of the Dispute 
Notice, the senior officers or officials for both Parties 

shall negotiate in good faith to resolve the dispute, provided that the failure to deliver such 
Dispute Notice shall not prejudice either Party’s right to submit such dispute to litigation. In the 
event that the senior officers or officials cannot resolve such dispute within thirty (30) Days after 
the matter was submitted to them, then either Party may submit the matter to mediation under the 
New Mexico Mediation Procedures Act. If mediation does not resolve the dispute within thirty 
(30) Days of the submission to mediation, then either Party may seek legal and equitable 
remedies.  If a Party receiving notice of a demand for mediation does not agree in writing within 
ten (10) Days to participate in mediation, then the Party demanding mediation may, after giving 
three (3) Business Days written notice, declare the mediation process unsuccessful and initiate 
legal and equitable remedies. 
 

ARTICLE 14 
Force Majeure 

14.1 Definition. 

(A) Neither Party will be considered to be in default in respect to any obligation 
hereunder if delays in or failure of performance is due to a Force Majeure Event, except for the 
obligation to pay monies due. A “Force Majeure Event” shall mean an event or circumstance that 
arises after the Execution Date that is beyond the reasonable control of and is not caused by the 
negligence or lack of due diligence of the affected Party or its contractors or suppliers and adversely 
affects the performance by that Party of its obligations under or pursuant to this ESA. Such events 
or circumstances may include, but are not limited to: actions or inactions of civil or military 
authority (including courts and governmental or administrative agencies), acts of God, war, riot or 
insurrection, terrorism, blockades, embargoes, sabotage (including arson and vandalism), 
epidemics, explosions and fires not originating in the Project and those not caused by its failure to 
operate the Project in accordance with Prudent Utility Practices, hurricanes, floods, unusually 
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severe weather events not excluded in subpart (C)(viii) below, strikes, lockouts or other labor 
disputes (not caused by the failure of the affected Party to comply with the terms of a collective 
bargaining agreement).  The Parties agree that a pandemic shall be considered a Force Majeure 
Event only if the affected Party’s ability to perform its obligations under this Agreement is 
prevented or substantially hindered due to (i) the work not being exempt from any restrictions on 
work imposed by a Governmental Authority, or (ii) any other order, rule, regulation or action or 
delays by any Governmental Authorities, including permitting delays, that are not in effect and/or 
applicable to the Project as of the Execution Date. 

(B) Equipment breakdown or the inability of Seller to use equipment due to its 
design, construction, operation, or maintenance, the inability of Seller to meet regulatory standards, 
or failure by Seller to obtain on a timely basis and maintain a necessary permit or other regulatory 
approval shall not be considered a Force Majeure Event, unless Seller can demonstrate that the 
event was beyond Seller’s reasonable control, and was not caused by the negligence or lack of due 
diligence by Seller or its agents. 

(C) Notwithstanding the foregoing, the term Force Majeure Event does not 
include (i) inability by Seller to procure equipment for the Project or any component parts therefor, 
for any reason (the risk of which is assumed by Seller); (ii) any other acts or omissions of any third 
party acting on behalf of Seller, including any vendor, materialman, customer, or supplier of Seller, 
or any full or partial curtailment in the Product of the Project caused by or arising from the acts or 
omissions of such third parties, unless such acts or omissions are themselves excused by reason of 
a Force Majeure Event, as the definition is applied to such third party, and such event constitutes a 
Force Majeure Event, as the definition is applied to Seller; (iii) any delay caused by the processing 
of Seller’s interconnection request; (iv) any full or partial curtailment in the electric output of the 
Project that is caused by or arises from a mechanical or equipment breakdown, or other mishaps, 
events or conditions, attributable to normal wear and tear; (v) failure to abide by Prudent Utility 
Practices; (vi) changes in market conditions, actions of Governmental Authorities or other events 
or circumstances that affect the cost of equipment, labor, materials or supplies, or that affect demand 
for power or price for any of Seller’s or Buyer’s products; (vii) except as set forth in (A) above, any 
labor strikes, slowdowns or stoppages, or other labor disruptions against a Party or its contractors 
or subcontractors; or (viii) weather events or sudden actions of the natural elements within twenty 
(20) year normal weather patterns, including lightning strikes, but excluding unusually severe 
events, such as tornadoes, intense lightning strikes and floods. 

(D) In no event will any delay or failure of performance caused by a Force 
Majeure Event extend this ESA beyond its stated Term. Notwithstanding any other provision in this 
ESA to the contrary, in the event that any delay or failure of performance caused by a Force Majeure 
Event affecting Seller continues for an uninterrupted period of one hundred eighty (180) Days from 
its inception, either Party (or Buyer as provided in Section 3.6) may, at any time following the end 
of such period, terminate this ESA upon written notice to the affected Party, without further 
obligation by either Party except as to costs and balances incurred prior to the effective date of such 
termination.  Upon such termination Buyer shall return the Development Security or Delivery Term 
Security, as applicable, to Seller, less any amounts due from Seller to Buyer. 

(E) Except as otherwise provided in this ESA, each Party shall be excused from 
performance when non-performance was caused, directly or indirectly, by a Force Majeure Event 
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but only and to the extent thereof, and existence of a condition of Force Majeure Event shall not 
relieve the Parties of certain obligations under this ESA (including payment obligations) to the 
extent that such performance of such obligations is not precluded by the condition of Force Majeure 
Event. 

14.2 Notification Obligations.  In the event of any delay or nonperformance resulting 
from a Force Majeure Event, the Party claiming that a Force Majeure Event has occurred shall 
notify the other Party as soon as reasonably practicable by telephone and/or email, and in writing 
as soon as reasonably practicable but in no case later than ten (10) Business Days thereafter; 
provided that failure to provide notice within ten (10) Business Days only waives the Force Majeure 
Event as to periods prior to when the notice is given of such occurrence, of the nature, cause, date 
of commencement thereof and the anticipated duration, and shall indicate whether any deadlines or 
date(s) imposed hereunder may be affected thereby. The suspension of performance shall be of no 
greater scope and of no greater duration than is necessary. A Party claiming that a Force Majeure 
Event has occurred shall not be entitled to relief therefor unless and until it has delivered a notice 
therefor as required in this Section. The Party claiming that a Force Majeure Event has occurred 
shall notify the other Party of the cessation of the Force Majeure Event or of the conclusion of the 
affected Party’s cure for the Force Majeure Event, in either case as soon as reasonably practicable.   

14.3 Duty to Mitigate.  The Party claiming that a Force Majeure Event has occurred shall 
use its commercially reasonable efforts to cure the cause(s) preventing its performance of this ESA 
and shall provide to the other Party weekly progress reports describing actions taken to end the 
Force Majeure Event; provided, however, that the settlement of strikes, lockouts and other labor 
disputes shall be entirely within the discretion of the affected Party, and such Party shall not be 
required to settle such strikes, lockouts or other labor disputes by acceding to demands which such 
Party deems to be unreasonable. 

14.4 Force Majeure Event Occurring After Commercial Operation.   

(A) Upon the occurrence and during the continuance of a Force Majeure Event 
affecting the Project (and not including a Force Majeure Event affecting Buyer or the Transmission 
Provider) and the effects thereof, to the extent that such Force Majeure Event impairs the ability of 
either Buyer or the Transmission Provider to accept Discharge Energy from the Project or to deliver 
Charging Energy to the Project or otherwise impairs the ability of the ESS to deliver Product, then 
the hours of the reduced delivery of Product shall be excluded from the determination of the ESS 
Energy Payment as set forth in Section 8.1. In this instance, the Monthly ESS Energy Payment shall 
be reduced by the sum of the amount of Metered Output (in MWh) delivered to the Point of Delivery 
during the applicable ESA Force Majeure Event and any Metered Output that otherwise would have 
been delivered to the Point of Delivery but for a Force Majeure Event impacting both the PPA and 
the ESA, multiplied by the percentage of the ESS Capacity impacted by the Force Majeure, 
multiplied by the ESS Energy Payment Rate.  

(B) In the case and to the extent that Seller fails to obtain authorization from the 
Transmission Provider to allow the ESS to accept Charging Energy from the electrical grid, upon 
the occurrence and during the continuance of: (i) a Force Majeure Event and the effects thereof, 
to the extent that a Force Majeure Event impairs the ability of the Solar Facility to supply 
Charging Energy to the Project or (ii) an unscheduled outage of the Solar Facility to the extent 
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that such outage impairs the ability of the Solar Facility to supply Charging Energy to the Project 
that lasts longer than forty-eight (48) hours, then in the case of (i) the hours during which the 
Force Majeure Event occurs, and in the case of (ii) the hours beyond the forty-eight (48) hour 
duration shall be excluded from the determination of the ESS Energy Payment as set forth in 
Section 8.1. In the case of (i), the Monthly ESS Energy Payment shall be reduced by the sum of 
the amount of Metered Output (in MWh) delivered to the Point of Delivery during the Force 
Majeure Event and any Metered Output that otherwise would have been delivered to the Point of 
Delivery but for the Force Majeure Event, multiplied by the ESS Energy Payment Rate. In the 
case of (ii), the Monthly ESS Energy Payment shall be reduced by the sum of the amount of 
Metered Output (in MWh) that would have been delivered to the Point of Delivery after the initial 
forty-eight (48) hour duration but for the unscheduled outage of the Solar Facility, multiplied by 
the ESS Energy Payment Rate.  

(C) In the case of (A) and (B) above, the amount of Metered Output that would 
have otherwise been delivered to the Point of Delivery shall be reasonably calculated by Seller 
taking into account weather and pyranometer data from the meteorological station(s) at the Site 
for all or a portion of the Solar Units taken out of service due to the Force Majeure Event or 
unscheduled outage but excluding any Solar Unit(s) taken out of service or operating at a reduced 
capacity for other reasons, and adjusted to account for electrical losses in delivering Energy to 
the Point of Delivery. Buyer shall have the right to review and approve Seller’s calculations.  

 

ARTICLE 15 
Representations, Warranties and Covenants 

15.1 Seller’s Representations, Warranties and Covenants.  Seller hereby represents and 
warrants as follows: 

(A) Seller is a limited liability company duly organized, validly existing and in 
good standing under the laws of the State of Delaware.  Seller is qualified to do business in each 
other jurisdiction where the failure to so qualify would have a material adverse effect on the 
business or financial condition of Seller; and Seller has all requisite power and authority to conduct 
its business, to own its properties, and to execute, deliver, and perform its obligations under this 
ESA. 

(B) The execution, delivery, and performance of its obligations under this ESA 
by Seller have been duly authorized by all necessary limited liability company action, and do not 
and will not: 

(1) require any consent or approval by any governing body of Seller, 
other than that which has been obtained and is in full force and effect; 

(2) violate any Applicable Law, or violate any provision in any 
formation documents of Seller, the violation of which could have a material adverse effect 
on the ability of Seller to perform its obligations under this ESA; 

(3) result in a breach or constitute a default under Seller’s formation 
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documents or bylaws, or under any agreement relating to the management or affairs of 
Seller or any indenture or loan or credit agreement, or any other agreement, lease, or 
instrument to which Seller is a party or by which Seller or its properties or assets may be 
bound or affected, the breach or default of which could reasonably be expected to have a 
material adverse effect on the ability of Seller to perform its obligations under this ESA; 
or 

(4) result in, or require the creation or imposition of any mortgage, deed 
of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other 
than as may be contemplated by this ESA) upon or with respect to any of the assets or 
properties of Seller now owned or hereafter acquired, the creation or imposition of which 
could reasonably be expected to have a material adverse effect on the ability of Seller to 
perform its obligations under this ESA.  

(C) Assuming this ESA is a valid and binding obligation of Buyer, the 
obligations of Seller under this ESA are valid and binding obligations of Seller. 

(D) The execution and performance of this ESA will not conflict with or 
constitute a breach or default under any contract or agreement of any kind to which Seller is a party 
or any judgment, order, statute, or regulation that is applicable to Seller or the Project. 

(E) To the knowledge of Seller, and except for those permits, consents, 
approvals, licenses and authorizations identified in Exhibit E, which Seller anticipates will be 
obtained by Seller in the ordinary course of business, all Governmental Approvals necessary for 
Seller’s execution, delivery and performance of this ESA have been duly obtained and are in full 
force and effect. 

(F) Seller shall comply with all Applicable Laws in effect or that may be enacted 
during the Term. 

(G) Seller shall disclose to Buyer the extent of, and as soon as it is known to 
Seller, any violation of any Applicable Laws arising out of the construction of the Project, the 
presence of Environmental Contamination at the Project (actual or alleged), or the existence of any 
past or present enforcement, legal, or regulatory action or proceeding relating to such 
Environmental Contamination. 

(H) To the full extent authorized by FERC regulations and the FERC standards 
of conduct, Seller hereby authorizes Buyer to contact and obtain information concerning the Project 
and Interconnection Facilities directly from the Transmission Provider. 

(I) To the extent applicable, Seller has and/or will have good and marketable 
title to the Future Environmental Attributes immediately prior to delivery to Buyer; 

(J) Seller has not sold, delivered or transferred the Future Environmental 
Attributes to any other Person, in whole or in part; 

(K) To the extent applicable, all right, title and interest in and to the Future 
Environmental Attributes are free and clear of any liens, Taxes, claims, security interests or other 
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encumbrances except for any right or interest by any entity claiming through Buyer;  

(L) To the extent applicable, each Future Environmental Attribute complies with 
the requirements set forth in the New Mexico Renewable Energy Act, NMSA 1978, § 62-16-1 et 
seq., and Title 17.9.572 NMAC;  

(M)  As soon as practical but in no event longer than fifteen (15) days after the 
execution thereof, Seller shall provide a true and correct copy of the Interconnection Agreement to 
Buyer.  On and after the execution of the Interconnection Agreement, Seller shall provide copies of 
any material amendments to the Interconnection Agreement to Buyer;  

(N) [Reserved]; 

(O) Seller has not incurred and will not incur, assume or carry any Debt at any 
time after the Commercial Operation Date;  

(P) This ESA does not provide for the transfer of the Project to Buyer at any time 
during or after the Term; 

(Q) This ESA does not grant Buyer an option to purchase the Project or any 
portion of the associated assets at any time during or after the end of the Term; 

(R) As of the Commercial Operation Date, less than seventy five percent (75%) 
of the useful economic life of the Energy Storage System will be expended upon the end of the 
Term;  

(S) As of the Commercial Operation Date, the present value of the sum of the 
compensation that Buyer shall pay Seller throughout the Delivery Term does not exceed ninety 
percent (90%) of the fair market value of the Project and its associated assets and there is no residual 
value guaranteed by Buyer that is not already reflected in the payment obligations set forth in this 
ESA; 

(T) The Project is not a specialized project and will have alternative uses to Seller 
upon the end of the Delivery Term; and 

15.2 Buyer’s Representations, Warranties and Covenants.  Buyer hereby represents and 
warrants as follows: 

(A) Buyer is a corporation duly organized, validly existing and in good standing 
under the laws of the State of New Mexico and is qualified in each other jurisdiction where the 
failure to so qualify would have a material adverse effect upon the business or financial condition 
of Buyer. Buyer has all requisite power and authority to conduct its business, to own its properties, 
and to execute, deliver, and perform its obligations under this ESA. 

(B) The execution, delivery, and performance of its obligations under this ESA 
by Buyer have been duly authorized by all necessary corporate action, and do not and will not: 

(1) require any consent or approval of Buyer’s shareholders, members, 
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managers and/or directors, except as set forth in Section 6.1; 

(2) violate any Applicable Law, or violate any provision in any corporate 
documents of Buyer, the violation of which could have a material adverse effect on the 
ability of Buyer to perform its obligations under this ESA; 

(3) result in a breach or constitute a default under Buyer’s corporate 
charter or bylaws, or under any agreement relating to the management or affairs of Buyer, 
or any indenture or loan or credit agreement, or any other agreement, lease, or instrument 
to which Buyer is a party or by which Buyer or its properties or assets may be bound or 
affected, the breach or default of which could reasonably be expected to have a material 
adverse effect on the ability of Buyer to perform its obligations under this ESA; or 

(4) result in, or require the creation or imposition of, any mortgage, deed 
of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other 
than as may be contemplated by this ESA) upon or with respect to any of the assets or 
properties of Buyer now owned or hereafter acquired, the creation or imposition of which 
could reasonably be expected to have a material adverse effect on the ability of Buyer to 
perform its obligations under this ESA. 

(C) Assuming this ESA is a valid and binding obligation of Seller, this ESA is a 
valid and binding obligation of Buyer, subject to the contingencies identified in Article 6. 

(D) The execution and performance of this ESA will not conflict with or 
constitute a breach or default under any contract or agreement of any kind to which Buyer is a party 
or any judgment, order, statute, or regulation that is applicable to Buyer. 

(E) To the knowledge of Buyer, and except for the NMPRC Approval(s) 
identified in Sections 6.1 and 17.3, all required Governmental Approvals necessary for Buyer’s 
execution, delivery and performance of this ESA have been duly obtained and are in full force and 
effect. 

ARTICLE 16 
Insurance 

16.1 Evidence of Insurance. 

(A) Seller shall, at least thirty (30) Days prior to the commencement of any work 
on the Project, and thereafter within thirty (30) Days of the annual insurance policy renewal or 
update or change of the insurance policy, provide Buyer with two (2) copies of insurance certificates 
evidencing the insurance coverages required to be maintained by Seller in accordance with Exhibit 
G and this Article 16 along with endorsements required below in Section 16.3, and a list of any 
other endorsements to the policy that limit the coverage provided by the ISO form with regard to 
this Project. All such insurance shall be primary insurance.  All policies shall be written with 
insurers rated at least A- VII by A.M. Best or that Buyer, in its reasonable discretion, deems 
acceptable (such acceptance shall not be unreasonably withheld or delayed by Buyer). Seller’s 
liability under this ESA shall not be limited to the amount of insurance coverage required herein. 
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16.2 Term and Modification of Insurance. 

(A) All liability insurance required under this ESA shall cover occurrences 
during the Term of this ESA on an “occurrence” basis.  In the event that any insurance as required 
herein is commercially available only on a “claims-made” basis, such insurance shall provide for a 
retroactive date not later than the Execution Date and such insurance shall be maintained by Seller, 
with a retroactive date not later than the retroactive date required above, for a minimum of five (5) 
calendar years after the Term. 

(B) Seller may self-insure either all or any portion of the foregoing coverages so 
long as there is no material decrease in its net worth or means that renders the same insufficient for 
purposes of self-insurance. If at any time during the Term Buyer, in its reasonable discretion, 
determines that it will no longer accept self-insurance from Seller, Buyer shall provide notice to 
Seller and Seller shall obtain the insurance coverages required by Exhibit G within sixty (60) Days. 

(C) Buyer shall have the right, at times deemed appropriate to Buyer during the 
Term of this ESA, to request Seller to modify the insurance minimum limits specified in Exhibit G 
in order to maintain reasonable coverage amounts. Seller shall make commercially reasonable 
efforts to comply with such request. 

16.3 Endorsements and Other Requirements. 

(A) Seller shall provide endorsements evidencing that the insurers shall provide 
Buyer thirty (30) Days’ prior written notice of non-renewal or cancellation of insurance (except that 
such notice shall be ten (10) Days for non-payment of premiums) and endorsements that waive all 
rights of subrogation against Buyer and its Affiliates, officers, directors, agents, subcontractors and 
employees. 

(B) Seller shall provide endorsements providing that the insurance required 
under this ESA is primary and non-contributory with respect to other insurance carried by Buyer. 

(C) Seller shall provide endorsements providing that the liability insurance 
required pursuant to paragraphs (B), (C) and (D) of Exhibit G names Buyer and its Affiliates, 
officers, directors, and employees as additional insureds for both ongoing and completed operations 
but only to the extent Buyer (or other additional insured) is vicariously liable for the negligence, 
acts or omissions of Seller. The liability insurance required pursuant to paragraphs (B) and (D) of 
Exhibit G shall include a standard ISO or an equivalent separation of insureds clause and will not 
include a cross-suit exclusion applicable to claims brought by or against an additional insured. 

ARTICLE 17 
Legal and Regulatory Compliance and NMPRC Approval 

17.1 Applicable Laws.  Each Party shall at all times comply with all Applicable Laws. 
Each Party shall promptly notify the other Party of any material investigations, notices of alleged 
violations or findings of violation of Applicable Law from any Governmental Authority, including 
any audit, notification, inspection or inquiry that has been commenced by any Governmental 
Authority in respect of a potential violation of Applicable Law with regard to the Project or the 
ESA. Seller shall give all required notices, shall timely procure and maintain all Seller required 
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permits, and shall timely pay all charges and fees in connection therewith.  Seller shall make 
available to Buyer, upon reasonable request and at Buyer’s cost (other than the normal, customary 
and reasonable costs of Seller), any personnel or records relating to the Project or this ESA to the 
extent Buyer requires the same to fulfill any regulatory reporting requirements, or for purposes of 
litigation or regulatory proceedings, including but not limited to, litigation or proceedings before 
the NMPRC, FERC, or other regulatory bodies.  The Parties shall treat information disclosed 
pursuant to this Section 17.1 in confidence in accordance with Section 22.14, unless such 
information is public information. 

17.2 Governmental Approvals.  Each Party shall timely and lawfully procure and 
maintain in good standing, at its own cost and expense, all Governmental Approvals and Additional 
Consents and shall timely and properly pay its respective charges and fees in connection therewith.   

17.3 NMPRC Approval.  The obligations of the Parties hereunder, including Buyer’s 
obligation to purchase Product at the rates specified in Article 8, shall be conditioned upon the 
receipt of NMPRC Approval in connection with (i) the execution and performance of this ESA; 
and (ii) the execution and performance of the PPA, and a final order or other regulatory 
determination from the NMPRC that Buyer may procure renewable energy and associated RECs 
pursuant to the PPA and may recover the cost of such procurement without any material adverse 
financial order  (collectively, “Requested Actions”). For the avoidance of doubt, an NMPRC order 
that defers action on cost recovery to a future case shall not be a material adverse financial order. 
In particular: 

(A) Buyer agrees to use commercially reasonable efforts to request and obtain 
NMPRC Approval of the Requested Actions, and Seller agrees to cooperate with and assist Buyer 
in these efforts as Buyer may reasonably request.  

(B) NMPRC Approval shall be considered received when the NMPRC issues a 
final written order with no material adverse financial determination, which final written order is no 
longer subject to appeal or further proceedings on remand (i) approving the Requested Actions, 
including authorization to recover the costs of procurement of the Renewable Energy Output, as 
that term is defined in the PPA; or (ii) approving the Requested Actions in part or subject to 
conditions or substantial modifications, provided that each of Seller and Buyer agrees, subject to 
its reasonable discretion, to accept those conditions, modifications or such partial approval as 
sufficient (collectively, “NMPRC Approval”). 

(1) If the NMPRC disapproves any of the Requested Actions, then this 
ESA shall automatically terminate ten (10) Days after the date of such action by the 
NMPRC and be of no further force or effect, with no further obligation or liability of either 
Party to the other Party or to any other Person, except that Buyer shall return the 
Development Security to Seller, less any amounts due from Seller to Buyer.  

(2) If any NMPRC Approval is issued as described in clause (B)(ii) 
above, then the Parties shall meet and confer no later than fifteen (15) Days after the date 
of the NMPRC Approval order regarding whether Buyer or Seller will elect to amend this 
ESA to address any conditions or substantial modifications or not to accept any partial or 
conditioned approval or substantial modification of this ESA.  If the Parties are unable to 
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mutually agree on any amendments to this ESA to address such NMPRC Approval order, 
then this ESA shall automatically terminate ten (10) Days after the date on which the 
Parties conferred and be of no further force or effect, with no further obligation or liability 
of either Party to the other Party or to any other Person, unless Buyer and Seller mutually 
agree in writing within such ten (10) Day period that this ESA remain in effect. Upon such 
termination Buyer shall return the Development Security to Seller, less any amounts due 
from Seller to Buyer. 

(3) If the NMPRC has not, for any reason, entered an order upon the 
request for approval by 11:59 P.M. of June 3, 2024 (“Regulatory End Date”), then the 
Parties shall meet and confer no later than fifteen (15) Days after the Regulatory End Date 
regarding a potential extension of the Regulatory End Date.  If the Parties are unable to 
mutually agree to an extension of the Regulatory End Date, then this ESA shall 
automatically terminate ten (10) Days after the date on which the Parties conferred and be 
of no further force or effect, with no further obligation or liability of either Party to the 
other Party or to any other Person, unless Buyer and Seller mutually agree in writing within 
such ten (10) Day period that this ESA remain in effect. Upon such termination Buyer shall 
return the Development Security to Seller, less any amounts due from Seller to Buyer. 

17.4 Compliance with Reliability Standards.    To the extent that new reliability standards 
applicable to the operation and maintenance of the Project are promulgated by the WECC, NERC, 
FERC, or NMPRC, or any successor agencies, any and all costs incurred as a result of actions 
required for compliance with the new reliability standards shall be borne by Seller. To the extent 
that (i) a negligent or wrongful action or inaction or (ii) a violation of such reliability standard by 
Seller results in monetary penalties being assessed to Buyer by WECC, NERC, FERC or any 
successor agency, for lack of compliance with reliability standards related to the operation and 
maintenance of the Project, then Seller shall reimburse Buyer for the share of such monetary 
penalties resulting from Seller’s action, inaction, or violation. 

17.5 Compliance Information. Each Party shall, for the purpose of gathering information 
and/or providing oral or written reports, testimony, affidavits or other submissions relevant to any 
Governmental Approvals, Non-Governmental Compliance Obligations, Additional Consents, 
Applicable Laws or in connection with any litigation, arbitration or administrative proceeding 
before any authority of competent jurisdiction: (i) deliver or cause to be delivered to the other Party 
any necessary or required certificates of its officers, accountants, engineers or agents; and/or (ii) 
make available necessary personnel with knowledge as to such matters. 

ARTICLE 18 
Assignment and Other Transfer Restrictions 

18.1 No Assignment Without Consent.  Except as permitted in this Article 18, neither 
Party shall sell, transfer, or assign this ESA, in whole or in part, and Seller shall not sell, transfer 
or assign the Project, in whole or in part, without the prior written consent of the other Party, which 
consent shall not be unreasonably withheld, delayed or conditioned and so long as any proposed 
assignee satisfies the conditions set forth in this Article 18.  

(A) Buyer’s consent shall not be required for: (i) any assignment or transfer of 
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this ESA by Seller to an Affiliate of Seller; or (ii) any assignment or transfer of this ESA by Seller 
to a Person succeeding to all or substantially all of the assets of Seller, provided that in the case of 
any assignment or transfer pursuant to clauses (i) or (ii) above, such assignee (a) shall have agreed 
in writing to be bound by the terms and conditions hereof and furnished a copy of the assignment 
or transfer document to Buyer; (b) is a Qualified Operator or retains, prior to the date of such 
transfer, a Qualified Operator to operate the Project (or otherwise agrees not to interfere with the 
existing Qualified Operator for the Project); (c) delivers evidence reasonably satisfactory to Buyer 
that such assignee’s creditworthiness is equal to or better than that of Seller; and (d) shall have 
complied with the obligations of the assigning Party to provide Development Security or Delivery 
Term Security, as applicable, in accordance with Article 19 of this ESA. 

(B) Seller’s consent shall not be required for any assignment of this ESA by 
Buyer to any Affiliate or in connection with the acquisition, merger, reorganization, or 
consolidation of Buyer or its parent corporation,  provided that such assignee delivers evidence 
reasonably satisfactory to Seller that such assignee’s creditworthiness is equal to or better than that 
of Buyer; and further provided that such assignee delivers evidence reasonably satisfactory to Seller 
that such assignee has NMPRC Approval of this ESA as and if required by NMPRC regulations 
and will resell the Product purchased hereunder. 

18.2 Conditions on Transfers.  If the rights and interests of a Party in this ESA shall be 
sold, transferred or assigned to an Affiliate, upon satisfaction of the conditions set forth in this 
Article 18, and upon the Affiliate’s agreement in writing to be bound by and to assume the terms 
and conditions hereof and any and all obligations to the non-assigning Party arising or accruing 
hereunder from and after the date of such assumption, and provided that the assigning Party is not 
then in default of its obligations under this ESA or that any then-existing default is cured no later 
than the date of assignment, then the assigning Party shall be released and discharged from the 
terms and conditions hereof and each such obligation hereunder from and after such date, and non-
assigning Party shall continue this ESA with the Affiliate as if such Person had been named under 
this ESA; provided, however, that the assigning Party shall not be released and discharged from 
and shall remain liable for any and all obligations to the other Party arising or accruing hereunder 
prior to such assumption. 

18.3 Change of Control.  Except for a Seller Permitted Transfer, any Change of Control 
of Seller, whether voluntary or by operation of law, shall require the prior written consent of Buyer, 
which shall not be unreasonably withheld, conditioned or delayed. 

18.4 Transfer Without Consent Is Null and Void.  Any Change of Control or sale, transfer, 
or assignment of any interest in the Project or in this ESA made without fulfilling the requirements 
of this ESA shall be null and void and shall constitute an Event of Default pursuant to Article 12. 

18.5 Subcontracting.  Seller may subcontract its duties or obligations under this ESA 
without the prior written consent of Buyer; provided, that no such subcontract shall relieve Seller 
of any of its duties or obligations hereunder. All subcontractors required by law to be qualified to 
do business in the State of New Mexico shall be so qualified. Seller shall be solely responsible for 
the engagement, supervision, management, satisfactory performance of the subcontractors or 
unsatisfactory performance. 
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18.6 Assignment to Lenders. 

(A) Cooperation.  In connection with any assignment of this ESA by Seller to its 
Lenders, as soon as reasonably practicable after reasonable request from Seller or any Lender, 
Buyer will cooperate reasonably with Seller and Lender to agree upon and enter into a consent and 
agreement, or, if applicable, an estoppel certificate, an estoppel and consent agreement, or similar 
instrument, all in a form acceptable to Buyer including exclusions, assumptions and caveats typical 
for such documents or necessary for the accuracy or delivery thereof, providing for, among other 
things, (i) an option, but not an obligation, for the Lenders to cure any monetary Event of Default 
of Seller within thirty (30) Days of the expiration of the cure period provided therefor in 
Section 12.1, and cure any non-monetary Event of Default of Seller within sixty (60) Days of the 
expiration of the cure period provided therefor in Section 12.1, prior to Buyer terminating this ESA; 
(ii) Buyer providing written notice to Lenders of any Events of Default of Seller; and (iii) Buyer 
not terminating this ESA if Lenders need to foreclose on the Project prior to curing any Event of 
Default of Seller giving rise to such termination, but only to the extent that the period required for 
such foreclosure and cure does not exceed one hundred eighty (180) Days from receipt by Lenders 
of written notice of such Event of Default of Seller; provided that, in all cases, (a) Buyer will have 
no obligation to alter or modify the terms of this ESA or provide any consent or enter into any 
agreement that has a material adverse effect on Buyer, and (b) Seller will be responsible for Buyer’s 
reasonable third-party costs (including, but not limited to, attorneys’ fees) associated with Buyer’s 
review, negotiation, execution and delivery of any documents in connection with such assignment. 
Nothing in this Section 18.6 shall impair Buyer’s right to receive all of the damages arising out of 
or relating to Seller’s default, including damages accruing prior to termination as set forth in Section 
12.3 of this ESA. 

(B) Financing Liens. Either Party may, without the other Party’s consent, 
transfer, sell, pledge, encumber or assign this ESA or the revenues or proceeds therefrom in 
connection with any financing, provided that such a collateral assignment by Seller does not place 
any limitation on Buyer’s rights or expand Buyer’s liability, risks or obligations under this ESA; 
and further provided that Seller shall not be relieved of any of its obligations or liability under this 
ESA and that the Lender in any such collateral assignment acknowledges and agrees that the Project 
shall be operated and maintained by a Qualified Operator. Promptly after making any such 
encumbrance, Seller shall notify Buyer in writing of the name, address, and telephone and facsimile 
numbers of each Lender, collateral agent or trustee, as applicable, to which Seller’s interest under 
this ESA has been encumbered. Such notice shall include the names of the account managers or 
other representatives of the Lenders to whom all written and telephonic communications may be 
addressed. After giving Buyer such initial notice, Seller shall promptly give Buyer notice of any 
change in the information provided in the initial notice or any revised notice.   

ARTICLE 19 
Credit and Security Requirements 

19.1 Security.  Seller shall post, at its sole cost and expense, security equal to Eighty 
Thousand Dollars ($80,000) per MW multiplied by the Guaranteed ESS Capacity, (the 
“Development Security”), the first Forty Thousand Dollars ($40,000) per MW of which will be 
posted within ninety (90) Days of the Execution Date and the second Forty Thousand Dollars 
($40,000) per MW of which will be posted within the earlier of (i) thirty (30) Days after receipt of 
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NMPRC Approval and (ii) the commencement of construction of the Project. Not later than the 
Commercial Operation Date, and as a condition thereto, Seller shall post and maintain, at its sole 
cost and expense, security equal to One Hundred Thousand Dollars ($100,000) per MW multiplied 
by the Guaranteed ESS Capacity (the “Delivery Term Security”).  Seller shall replenish the 
Delivery Term Security to such required amount within fifteen (15) Days after any draw by Buyer.  
Upon achievement of the Commercial Operation Date or promptly after Buyer terminates this ESA 
as a result of Seller’s failure to achieve Commercial Operation on or before the Guaranteed Start 
Date, Buyer will return the Development Security to Seller, less any amounts drawn against the 
Development Security pursuant to Section 12.10.  In the event that no amounts are due and owing 
by Seller to Buyer under this ESA and provided no claims are then outstanding, Seller’s Delivery 
Term Security shall be released to Seller upon the earlier of (i) termination of this ESA in 
accordance with its terms; and (ii) on the fifteenth (15th) Business Day after the expiration of the 
Term. 

19.2 Form of Security.  The following are deemed acceptable methods for posting 
Security, which methods may be used in any combination, in the reasonable discretion of Buyer: 
(a) cash, (b) a Letter of Credit in form reasonably acceptable to the Buyer issued by a U.S. bank or 
a U.S. branch of a foreign bank with credit ratings by both S&P and Moody’s of at least A- and A3, 
respectively and at least Ten Billion Dollars ($10,000,000,000) in U.S.-based assets (“Issuer 
Minimum Requirements”), (c) a Seller Guaranty from Seller Guarantor, or (d) other security as 
may be reasonably acceptable to Buyer. If at any time there shall occur a Downgrade Event with 
respect to Seller Guarantor, then Buyer may require Seller to post a Letter of Credit or cash in a 
pledged collateral account in an amount equal to the then-applicable amount of any outstanding 
Seller Guaranty comprising the Seller Security.  Upon receipt of the Letter of Credit or cash, the 
Seller Guaranty shall be returned promptly to Seller.  Notwithstanding the foregoing, Seller’s 
obligation to provide a Letter of Credit in lieu of a Seller Guaranty under this Section 19.2 shall be 
suspended during any period that (x) Seller Guarantor is no longer experiencing a Downgrade Event 
and (y) the Seller Guaranty is reinstated by Seller Guarantor in accordance with the requirements 
of this Section 19.2.  Any Letter of Credit provided hereunder shall be renewed by Seller for 
successive one-year or shorter periods. If Buyer receives notice from the issuing bank that the Letter 
of Credit will not be extended, Seller must provide a substitute Letter of Credit from an alternative 
bank satisfying the Issuer Minimum Requirements or alternative acceptable Security. The receipt 
of the substitute Letter of Credit or other acceptable Security must be effective on or before the 
expiration date of the expiring Letter of Credit and delivered to Buyer at least thirty (30) Days 
before the expiration date of the original Letter of Credit. If Seller fails to supply a substitute Letter 
of Credit or other acceptable Security as required, then Buyer will have the right to draw on the 
total amount of the expiring Letter of Credit. If (a) the credit rating of the issuer bank of a Letter of 
Credit falls below the Issuer Minimum Requirements, (b) the issuer bank fails to honor a properly 
documented request to draw on such Letter of Credit or disaffirms, disclaims, repudiates or rejects, 
in whole or in part, or challenges the validity of, such Letter of Credit, or (c) the issuer of the 
outstanding Letter of Credit fails to comply with or perform its obligations under such Letter of 
Credit and such failure shall be continuing after the lapse of any applicable grace period permitted 
under such Letter of Credit, then Seller shall have fifteen (15) Days (or such longer period as Buyer 
in its sole discretion may permit in writing) following written notice from Buyer to obtain a suitable 
Letter of Credit from another bank that meets the Issuer Minimum Requirements.  Buyer shall not 
be required to post security. 
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19.3 Grant of Security Interest.  To the extent that Seller posts cash to secure its 
obligations under this ESA, Seller hereby grants to Buyer a present and continuing security interest 
in, and lien on (and right of setoff against), and collateral assignment of, all cash collateral provided 
by Seller to Buyer as collateral and any and all proceeds resulting therefrom or the liquidation 
thereof, whether now or hereafter held by, on behalf of, or for the benefit of Buyer. Seller agrees to 
take such action as reasonably required to perfect in favor of Buyer a first priority security interest 
in, and lien on (and right of setoff against), such collateral and any and all proceeds resulting 
therefrom or from the liquidation thereof. 

19.4 Use of Security.  In addition to any other remedy available to it, Buyer in its sole 
discretion may draw from, offset against or make demand under such security to recover any 
amounts owing to it arising out of this ESA, including any damages due to Buyer and any amount 
for which Buyer is entitled to indemnification under this ESA.  Buyer may draw from, offset against 
or make demand under all or any part of the amounts due to it from any form of Security provided 
to Buyer and from all such forms, in any sequence and at any time before or after termination of 
the ESA, as Buyer may select until such time as the Security is exhausted.  

ARTICLE 20 
Indemnity; Insurance Proceeds 

20.1 Indemnification. 

(A) Subject to the provisions of Article 12, and to the fullest extent permitted by 
law, Seller shall defend, save harmless and indemnify on an After Tax Basis the Buyer, its 
Affiliates, and their respective directors, officers, employees, agents, subcontractors, or anyone 
directly or indirectly employed by any of them or anyone for whose acts any one of them may be 
liable, from and against all third-party claims, demands, losses, liabilities and expenses, including 
reasonable attorneys’ fees, for personal injury, death or damage to real property and tangible 
personal property of any third party (collectively, “Losses”) to the extent arising out of, resulting 
from, or caused by the negligence or willful misconduct of Seller, its Affiliates, directors, officers, 
employees, agents, subcontractors, or anyone directly or indirectly employed by any of them or 
anyone for whose acts any one of them may be liable; provided that, the waiver of consequential 
damages set forth in Section 12.7 shall not apply with respect to claims made by third parties.   

(B) Subject to the provisions of Article 12, and to the fullest extent permitted by 
law, Buyer shall defend, save harmless and indemnify on an After Tax Basis the Seller, its 
Affiliates, and their respective directors, officers, employees, agents, subcontractors, or anyone 
directly or indirectly employed by any of them or anyone for whose acts any one of them may be 
liable, from and against all Losses to the extent arising out of, resulting from, or caused by the 
negligence or willful misconduct of Buyer, its Affiliates, directors, officers, employees, agents, 
subcontractors, or anyone directly or indirectly employed by any of them or anyone for whose acts 
any one of them may be liable; provided that, the waiver of consequential damages set forth in 
Section 12.7 shall not apply with respect to claims made by third parties. 

20.2 Notice of Claims; Procedure.  The indemnitee shall, with reasonable promptness 
after obtaining knowledge thereof, provide the indemnitor with written notice of the proceedings, 
claims, demands or assessments that may be subject to indemnification, which notice shall include 
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a statement of the basis of the claim for indemnification, including a summary of the facts or 
circumstances that form the basis for the claim, a good faith estimate of the amount of Losses and 
copies of any pleadings or demands from the third party. Indemnitor shall have thirty (30) Days 
after its receipt of the claim notice to notify indemnitee in writing whether or not indemnitor agrees 
that the claim is subject to this Article 20 and, if so, whether indemnitor elects to undertake, conduct 
and control, through counsel of its choosing acceptable to indemnitee and at indemnitor’s sole risk 
and expense, the settlement or defense of the claim. If within thirty (30) Days after its receipt of the 
claim notice, indemnitor notifies indemnitee that it elects to undertake the settlement or defense of 
the claim, indemnitee shall cooperate with indemnitor in connection therewith including by making 
available to indemnitor all relevant information and the testimony of employees and agents material 
to the defense of the claim. Indemnitor shall reimburse indemnitee for reasonable out-of-pocket 
costs incurred in connection with such cooperation. So long as indemnitor is contesting the claim 
in good faith and with diligence, indemnitee shall not pay or settle the claim. Notwithstanding the 
foregoing, indemnitee shall have the right to pay or settle any claim at any time without the consent 
of indemnitor; provided that, in such event it waives any right to indemnification therefor. If 
indemnitor does not provide a responsive notice within the thirty (30) Day period set forth in this 
Section 20.2, or otherwise fails to assume or diligently prosecute the defense of any claim in 
accordance with this Section 20.2, the indemnitee shall have the absolute right to control the 
defense of such claim, and the fees and expenses of such defense, including reasonable attorneys’ 
fees of the indemnitee’s counsel and any amount determined to be owed by the indemnitee pursuant 
to such claim shall be borne by the indemnitor; provided that, the indemnitor shall be entitled, at its 
sole expense, to participate in (but not control) such defense. Subject to the foregoing, (a) the 
indemnitor shall control the settlement of all claims as required under the insurance policies set 
forth in Article 16, as applicable, as to which it has assured the defense; provided, however, that (i) 
such settlement shall include dismissal with prejudice of the claim and an explicit and unconditional 
release from all indemnitees; and (ii) the indemnitor shall not conclude any settlement without the 
prior approval of the indemnitee, which approval shall not be unreasonably withheld, conditioned 
or delayed; and (b) except as provided in the preceding sentence concerning the indemnitor’s failure 
to assume or to diligently prosecute the defense of any claim, no indemnitee seeking reimbursement 
pursuant to the foregoing indemnity shall, without the prior written consent of the indemnitor, settle, 
compromise, consent to the entry of any judgment or otherwise seek to terminate any action, claim 
suit, investigation or proceeding for which indemnity is afforded hereunder unless the indemnitee 
waives any right to indemnification therefor or reasonably believes that the matter in question 
involves potential criminal liability. 

20.3 Survival of Obligations.  Cancellation, expiration, or earlier termination of this ESA 
shall not relieve the Parties of obligations that by their nature should survive such cancellation, 
expiration, or termination, prior to the term of the applicable statute of limitations, including 
warranties, and remedies which obligation shall survive for the period of the applicable statute(s) 
of limitation. 

20.4 Insurance Proceeds.  In the event that an indemnifying Party is obligated to 
indemnify the indemnified Party under this Article 20, the amount owing to the indemnified Party 
will be the amount of the indemnified Party’s Loss net of any insurance proceeds received by the 
indemnified Party following a reasonable effort by such Party to obtain such insurance proceeds. 
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ARTICLE 21 
Governmental Charges 

21.1 Allocation of Governmental Charges.  Seller shall pay or cause to be paid to the 
applicable Governmental Authority all Governmental Charges on or with respect to the Project or 
on or with respect to the sale and making available to Buyer the Product that are imposed on the 
making available of Product arising prior to the Point of Delivery or prior to the transfer of the 
Future Environmental Attributes pursuant to Article 11. Buyer shall pay or cause to be paid to the 
applicable Governmental Authority all Governmental Charges (other than any Governmental 
Charges for which Seller is liable under this Section 21.1) on or with respect to the taking and 
purchase by Buyer of the Product that are imposed at and from the taking of the Product by Buyer 
at the Point of Delivery or at and after the transfer of the Future Environmental Attributes pursuant 
to Article 11. If a Party is required under Applicable Law to remit or pay Governmental Charges 
that are the other Party’s responsibility hereunder, such Party shall promptly reimburse the other 
for such Governmental Charges. Both Parties shall use reasonable efforts to administer this ESA 
and implement the provisions in accordance with their intent to minimize Governmental Charges, 
so long as no Party is materially adversely affected by such efforts. Nothing herein shall obligate 
or cause a Party to pay or be liable to pay any Governmental Charge for which it is exempt under 
Applicable Law. In the event any sale of Product hereunder is exempt from or not subject to any 
particular Governmental Charge, Buyer shall provide Seller with all reasonably requested 
documentation within thirty (30) Days after requested by Seller to evidence such exemption or 
exclusion. 

ARTICLE 22 
Miscellaneous 

22.1 Waiver.  Subject to the provisions of Section 13.8, the failure of either Party to 
enforce or insist upon compliance with or strict performance of any of the terms or conditions of 
this ESA, or to take advantage of any of its rights thereunder, shall not constitute a waiver or 
relinquishment of any such terms, conditions, or rights, but the same shall be and remain at all times 
in full force and effect. 

22.2 Fines and Penalties.  Seller shall pay when due all fees, fines, penalties or costs 
incurred by Seller or its agents, employees or contractors for noncompliance by Seller, its 
employees, or subcontractors with any provision of this ESA, or any contractual obligation, permit 
or requirements of law except for such fines, penalties and costs that are being actively contested 
in good faith and with due diligence by Seller and for which adequate financial reserves have been 
set aside to pay such fines, penalties or costs in the event of an adverse determination.  Buyer shall 
pay when due all fees, fines, penalties or costs incurred by Buyer or its agents, employees or 
contractors for noncompliance by Buyer, its employees, or subcontractors with any provision of 
this ESA, or any contractual obligation, permit or requirements of law except for such fines, 
penalties and costs that are being actively contested in good faith and with due diligence by Buyer. 

22.3 Rate Changes. 

(A) The terms and conditions and the rates for service specified in this ESA shall 
remain in effect for the term of the transaction described herein. Absent the Parties’ written 

DocuSign Envelope ID: 2C90CFCD-B1E3-4A58-9869-F220D164AD0B



 

67 
 

 

agreement, this ESA shall not be subject to change by application of either Party pursuant to 
Section 205 or 206 of the Federal Power Act. 

(B) Absent the agreement of all Parties to the proposed change, the standard of 
review for changes to this ESA whether proposed by a Party, a non-party, or the Federal Energy 
Regulatory Commission acting sua sponte shall be the “public interest” standard of review set forth 
in United Gas Pipe Line v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal Power 
Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956). 

22.4 Disclaimer of Certain Third Party Beneficiary Rights.  In executing this ESA, Buyer 
does not, nor should it be construed to, extend its credit or financial support for the benefit of any 
third parties lending money to or having other transactions with Seller. Nothing in this ESA shall 
be construed to create any duty to, or standard of care with reference to, or any liability to, any 
Person not a party to this ESA. 

22.5 Relationship of the Parties. 

(A) This ESA shall not be interpreted to create an association, joint venture, or 
partnership between the Parties nor to impose any partnership obligation or liability upon either 
Party. Neither Party shall have any right, power, or authority to enter into any agreement or 
undertaking for, or act on behalf of, or to act as an agent or representative of, the other Party. 

(B) Seller shall be solely liable for the payment of all wages, Taxes, and other 
costs related to the employment of Persons to perform services for Seller, including all federal, 
state, and local income, social security, payroll, and employment taxes and statutorily mandated 
workers’ compensation coverage. None of the Persons employed by Seller shall be considered 
employees of Buyer for any purpose; nor shall Seller represent to any Person that he or she is or 
shall become a Buyer employee. 

22.6 Equal Employment Opportunity Compliance Certification.  Seller acknowledges 
that, as a government contractor, Buyer is subject to various federal laws, executive orders, and 
regulations regarding equal employment opportunity and affirmative action. These laws may also 
be applicable to Seller as a subcontractor to Buyer. To the extent such laws are applicable to Seller, 
all applicable equal opportunity and affirmative action clauses shall be deemed to be incorporated 
herein as required by federal laws, executive orders, and regulations, including 41 C.F.R. § 
60-1.4(a)(1)-(7). 

22.7 Survival of Obligations.  Cancellation, expiration, or earlier termination of this ESA 
shall not relieve the Parties of obligations that by their nature should survive such cancellation, 
expiration, or termination, prior to the term of the applicable statute of limitations, including 
warranties, and remedies which obligation shall survive for the period of the applicable statute(s) 
of limitation.  

22.8 Severability.  In the event any of the terms, covenants, or conditions of this ESA, its 
Exhibits or Schedules, or the application of any such terms, covenants, or conditions, shall be held 
invalid, illegal, or unenforceable by any court or administrative body having jurisdiction, all other 
terms, covenants, and conditions of the ESA and their application not adversely affected thereby 
shall remain in force and effect; provided, however, that Buyer and Seller shall negotiate in good 

DocuSign Envelope ID: 2C90CFCD-B1E3-4A58-9869-F220D164AD0B



 

68 
 

 

faith to attempt to implement an equitable adjustment in the provisions of this ESA with a view 
toward effecting the purposes of this ESA by replacing the provision that is held invalid, illegal, or 
unenforceable with a valid provision the economic effect of which comes as close as possible to 
that of the provision that has been found to be invalid, illegal or unenforceable. 

22.9 Complete Agreement; Amendments.  The terms and provisions contained in this 
ESA constitute the entire agreement between Buyer and Seller with respect to the Project and shall 
supersede all previous communications, representations, or agreements, either oral or written, 
between Buyer and Seller with respect to the sale of Product from the Project. Subject to approval 
by any Governmental Authority with jurisdiction over this ESA, this ESA may be amended, 
changed, modified, or altered, provided that such amendment, change, modification, or alteration 
shall be in writing and signed by both Parties hereto, and provided, further, that the Exhibits and 
Schedules attached hereto may be changed according to the provisions of Section 13.7. 

22.10 Binding Effect. This ESA, as it may be amended from time to time pursuant to this 
Article, shall be binding upon and inure to the benefit of the Parties hereto and their respective 
successors-in-interest, legal representatives, and assigns permitted hereunder. 

22.11 Headings.  Captions and headings used in this ESA are for ease of reference only 
and do not constitute a part of this ESA. 

22.12 Counterparts.  This ESA or any supplement, modification, amendment or 
restatement hereof may be executed in two or more counterpart copies of the entire document or of 
signature pages to the document, each of which may have been executed by one or more of the 
signatories hereto and thereto and deliveries by mail, courier, telecopy or other electronic means, 
but all of which taken together shall constitute a single agreement, and each executed counterpart 
shall have the same force and effect as an original instrument. 

22.13 Governing Law.  The interpretation and performance of this ESA and each of its 
provisions shall be governed and construed in accordance with the laws of the State of New Mexico 
notwithstanding its conflict of laws rules or any principles that would trigger the application of any 
other law.  All disputes arising out of or related to this ESA shall be brought in the United States 
District Court for the District of New Mexico.   

22.14 Confidentiality. 

(A) For purposes of this Section 22.14, “Disclosing Party” refers to the Party 
disclosing information to the other Party, and the term “Receiving Party” refers to the Party 
receiving information from the other Party. 

(B) Other than in connection with this ESA, the Receiving Party will not use the 
Confidential Information (as defined in clause (C) below) and will keep the Confidential 
Information confidential. The Confidential Information may be disclosed to the Receiving Party or 
its Affiliates and any of their directors, officers, employees, financial advisers, Lenders, potential 
Lenders, legal counsel and accountants (collectively, “Receiving Party’s Representatives”), but 
only if such Receiving Party’s Representatives need to know the Confidential Information in 
connection with this ESA. The Receiving Party shall not disclose the Confidential Information to 
any Person other than as permitted hereby, and shall safeguard the Confidential Information from 
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unauthorized disclosure using the same degree of care as it takes to preserve its own Confidential 
Information (but in any event no less than a reasonable degree of care). To the extent the Disclosing 
Party is required to submit Confidential Information to a Governmental Authority or is required to 
submit Confidential Information pursuant to any other legal process, the Disclosing Party shall use 
commercially reasonable efforts to ensure that such Confidential Information is not made public.     

(C) As used in this Section 22.14, “Confidential Information” means all 
information that is furnished in connection with this ESA to the Receiving Party or its Receiving 
Party’s Representatives by the Disclosing Party, or to which the Receiving Party or its Receiving 
Party’s Representatives have access by virtue of this ESA (in each case, whether such information 
is furnished or made accessible in writing, orally, visually or by any other means (including 
electronic), and any information processed or stored on computers or other electronic media by 
PNM or on PNM’s behalf) or which concerns this ESA, the Disclosing Party or the Disclosing 
Party’s stockholders, members, affiliates or subsidiaries, and which is designated by the Disclosing 
Party at the time of its disclosure, or promptly thereafter, as “confidential” (whether by stamping 
any such written material or by memorializing in writing the confidential nature of any such oral or 
visual information). Any such information furnished to the Receiving Party or its Receiving Party’s 
Representatives by a director, officer, employee, Affiliate, stockholder, consultant, agent or 
representative of the Disclosing Party will be deemed furnished by the Disclosing Party for the 
purpose of this ESA. Notwithstanding the foregoing, the following will not constitute Confidential 
Information for purposes of this ESA: 

(1) information that is or becomes generally available to the public other 
than as a result of a disclosure or other act by the Receiving Party or its Receiving Party’s 
Representatives; 

(2) information that can be shown by the Receiving Party to have been 
already known to the Receiving Party on a non-confidential basis before being furnished 
to the Receiving Party by the Disclosing Party; and 

(3) information that becomes available to the Receiving Party on a non-
confidential basis from a source other than the Disclosing Party or a representative of the 
Disclosing Party if to the knowledge of the Receiving Party such source was not subject to 
any prohibition against transmitting the information to the Receiving Party. 

(D) The Confidential Information will remain the property of the Disclosing 
Party. Any Confidential Information that is reduced to writing, except for that portion of the 
Confidential Information that may be found in analyses, compilations, studies or other documents 
prepared by or for the Receiving Party in connection with this ESA, will be returned to the 
Disclosing Party immediately upon its request after expiration or termination of this ESA, unless 
such Confidential Information has been destroyed by the Receiving Party, and no copies will be 
retained by the Receiving Party or its Receiving Party’s Representatives, unless the Parties agree 
otherwise. That portion of the Confidential Information that may be found in analyses, 
compilations, studies or other documents prepared by or for the Receiving Party, oral or visual 
Confidential Information, and written Confidential Information not so required to be returned will 
be held by the Receiving Party and kept subject to the terms of this ESA, or destroyed. 
Notwithstanding the foregoing, information developed by the Parties during the negotiation of this 
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ESA that relates solely to this ESA (as opposed to confidential business or operating information 
of either Party), shall be deemed proprietary to both Parties, each of whom shall be free to use such 
information, as they would any information already known to the Parties before negotiation of this 
ESA, provided that such information remains Confidential Information and shall be treated as such. 

(E) In any proceeding before any applicable Governmental Authority, or 
pursuant to any other legal or regulatory process, including discovery, each Party shall be entitled 
to disclose Confidential Information. In such event, the Party making the disclosure shall, prior to 
disclosure, inform the other Party of the disclosure and allow the Party, at its own expense, to seek 
confidential treatment from the Governmental Authority.  The Party making the disclosure shall 
also use commercially reasonable efforts to limit the scope of any disclosure of Confidential 
Information and to make such disclosure of Confidential Information subject to a protective order 
or other similar procedure (provided the Party requesting such protective order or similar procedure 
shall reimburse the other Party for its third-party costs incurred in seeking such protective order or 
similar procedure).  Seller shall reasonably cooperate with Buyer in seeking protection from the 
disclosure of Seller’s Confidential Information. 

(F) Seller shall immediately notify Buyer of any security incident involving a 
suspected or known unauthorized access, disclosure, misuse, or misappropriation of Buyer’s 
Confidential Information (“Data Breach”) that comes to Seller’s attention. Such notification shall 
be made to Buyer no more than twenty-four (24) hours after Seller suspects or knows of the Data 
Breach. Seller shall also take the following actions in the event of a Data Breach: (a) designate a 
single individual employed by Seller who must be available to Buyer twenty-four (24) hours per 
day, seven (7) days per week as a primary contact regarding Seller’s obligations under this Section 
22.14(F); (b) not provide any additional notification or disclosure to the public regarding the Data 
Breach which mentions Buyer or any of its Affiliates without first obtaining prior written approval 
from Buyer; (c) cooperate with Buyer in investigating, remedying, and taking any other action 
Buyer deems necessary regarding the Data Breach and any dispute, inquiry, or claim that concerns 
the Data Breach; (d) follow all reasonable instructions provided by Buyer regarding the 
Confidential Information affected or potentially affected by the Data Breach; (e) take any actions 
necessary to prevent future Data Breaches; and (f) notify Buyer of any third-party legal process 
relating to the Data Breach. Notwithstanding the foregoing, Seller may disclose information relating 
to a Data Breach as required by applicable law or by proper legal or governmental authority. Seller 
shall give Buyer prompt notice of any such legal or governmental demand and reasonably cooperate 
with Buyer in any effort to seek a protective order or otherwise to contest such required disclosure. 

22.15 Marketing Rights; Press Releases and Media Contact; Access.   

(A) Subject to Section 22.15(B), Seller hereby grants to Buyer the right to 
advertise, market, and promote to the general public the benefits of this ESA, including, but not 
limited to, the exclusive right, in any such advertising, marketing or promotional material, to 
associate itself with any claimed or actual environmental or sociological benefits arising from this 
ESA (all such materials, in whatever media, whether print, electronic, broadcast or otherwise, that 
are associated with such advertising, marketing or promotional purposes are the “Promotional 
Materials”). Seller shall obtain and grant to Buyer an irrevocable, royalty free, worldwide license 
to use and distribute its Promotional Materials, including using the name, description and images 
of the Project.  Seller will make available to Buyer a basic description of the Project, and any press 
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releases or statements that Seller produces regarding the Project. Upon sufficient advance written 
notice, Seller will grant to Buyer or its designee reasonable access to the Project for the purposes 
of furthering the creation, production and dissemination of Promotional Materials.  
Notwithstanding the foregoing, either Party shall be permitted to disclose the following terms with 
respect to this ESA: 

(1) Party names; 

(2) Renewable resource type; 

(3) Term; 

(4) Project location; 

(5) Guaranteed ESS Capacity; 

(6) Commercial Operation Date; and 

(7) Point of Delivery. 

(B) Except as otherwise provided herein, neither Party shall issue any press or 
publicity release or otherwise release, distribute or disseminate any information to the public, or 
respond to any inquiry from the media, concerning this ESA or the participation of the other Party 
in the transactions contemplated hereby without the prior written approval of the other Party, which 
approval shall not be unreasonably withheld, delayed or conditioned.  This provision shall not 
prevent the Parties from releasing information (i) which is required to be disclosed in order to obtain 
permits, licenses, releases and other approvals relating to the Project; (ii) as necessary to fulfill such 
Party’s obligations under this ESA or as otherwise required by Applicable Law; or (iii) if the Party 
seeking approval makes prompt and commercially reasonable efforts to obtain such approval but 
the other Party fails to give a definitive response within twenty (20) Business Days.   

22.16 Right to Mortgage.  Buyer shall have the right to mortgage, create or provide for a 
security interest, or convey in trust, all or a part of its interest in this ESA, under deeds of trust, 
mortgages, indentures or security agreements, as security for its present or future bonds or other 
obligations or securities, without consent of Seller; provided, that Buyer shall not be relieved of 
any of its obligations or liability under this ESA.  Seller shall cooperate reasonably with Buyer to 
execute, or arrange for the delivery of, those normal, reasonable and customary documents, and to 
provide such other normal, reasonable and customary representations or warranties, all in a form 
reasonably acceptable to Seller, as may be necessary to assist Buyer in consummating such 
transactions, and Buyer shall be responsible for Seller’s reasonable third-party costs associated with 
assisting Buyer in such transactions.  

22.17 Forward Contract and Master Netting Agreement.  Notwithstanding any other 
provision of this ESA, the Parties acknowledge that this ESA is a forward contract and master 
netting agreement within the meaning of the safe harbor provisions of the Bankruptcy Code. 
Accordingly, the Parties agree, notwithstanding any other provision in this ESA, that this ESA may 
be terminated and remedies exercised hereunder by either Party upon the commencement of a 
proceeding by the other Party under any chapter of the Bankruptcy Code, and that the automatic 
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stay of Section 362(a) of the Bankruptcy Code shall not apply to such termination or to the exercise 
of the remedies set forth herein. 

22.18 Accounting Matters.  The Parties agree that Generally Accepted Accounting 
Principles in the United States of America (“GAAP”) and the rules of the United States Securities 
and Exchange Commission (“SEC”) require Buyer to evaluate if Buyer must consolidate Seller’s 
financial information. The Parties shall determine, through consultation with their respective 
independent registered public accounting firms, whether this ESA (i) will be considered a lease 
under Accounting Standards Codification 842 - Leases, or (ii) require consolidation of Seller’s 
financial information with Buyer’s financial statements pursuant to Accounting Standards 
Codification 810 - Consolidation (including any subsequent amendments to these sections or future 
guidance issued by accounting profession governance bodies or SEC that affects Buyer’s 
accounting treatment for the ESA, jointly the “Accounting Standards”). Seller agrees to provide 
Buyer with information Buyer reasonably believes is necessary for Buyer to make the foregoing 
determinations. If, as a result of the Parties’ review (or subsequent reviews as Buyer deems 
necessary), and consultations with their respective independent registered public accounting firms, 
Buyer, in its reasonable discretion, determines that such consolidation is required for a given period, 
then the Parties agree to the following provisions for such period: 

(A) Within fifteen (15) Days following the end of each calendar quarter, 
including the fourth quarter of the calendar year, Seller shall deliver to Buyer: (i) an unaudited 
year-to-date statement of income, (ii) an unaudited year-to-date statement of cash flows, (iii) an 
unaudited balance sheet as of the end of such calendar quarter, and (iv) related supporting 
schedules that are prepared by the Seller’s Guarantor, or if Seller has not provided a Seller 
Guaranty to satisfy its Security requirements pursuant to Article 19, then Seller, in order to allow 
the Seller’s parent to complete its quarterly filings with the SEC, shall deliver to Buyer any other 
information reasonably requested by Buyer to comply with the consolidation requirements of 
GAAP.  If audited financial statements are deemed necessary by Buyers external auditors to 
complete an audit of Buyer’s consolidated financial statements, Buyer agrees to provide notice to 
Seller no later than sixty (60) Days before the end of the calendar year, and Seller agrees to 
provide audited financial statements within forty-five (45) Days of each calendar year end 
thereafter. 

(B) The financial statements to be delivered by Seller in accordance with 
Section 22.18(A) (“Seller’s Financial Statements”) shall be prepared in accordance with GAAP 
and fairly present in all material respects the consolidated financial position, results of operations, 
and cash flows of Seller Guarantor, or Seller, as applicable. Seller shall maintain a system of internal 
accounting controls sufficient to provide reasonable assurance that the financial statements of Seller 
or Seller Guarantor, as applicable, are prepared in conformity with GAAP. If audited financial 
statements are prepared for the Seller, other than to satisfy the requirements for financial statements 
set forth in Section 22.18(A), Seller shall provide such statements to Buyer within five (5) Business 
Days after those statements are issued. 

(C) Upon reasonable notice from Buyer, during normal business hours and 
mutually agreed terms and dates, Seller shall allow Buyer access to Seller’s records and personnel, 
so that Buyer and Buyer’s independent registered public accounting firm can conduct financial 
statement reviews and audits in accordance with the standards of the Public Company Accounting 
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Oversight Board (United States). All reasonable expenses for the foregoing that are incremental to 
Seller’s normal operating expenses shall be borne by Buyer. 

(D) Once during each calendar quarter, Buyer and Seller shall meet (either in 
person or by conference call) at a mutually agreed upon date and time to conduct due diligence and 
Form 8K disclosure review and discuss Seller’s internal control over financial reporting. 

(E) Buyer shall treat Seller’s Financial Statements or other financial information 
provided under the terms of this Section in confidence in accordance with Section 22.14 and, 
accordingly, shall: (i) utilize such Seller financial information only for purposes of preparing, 
reviewing, auditing or certifying Buyer’s or any Affiliate’s financial statements (including any 
required disclosures in the financial statement presentation and notes), for making regulatory, tax 
or other filings required by Applicable Law in which Buyer is required to demonstrate or certify its 
or any Affiliate’s financial condition or to obtain credit ratings; (ii) make such Seller financial 
information available only to its or its Affiliates’ officers, directors, employees or auditors who are 
responsible for preparing, reviewing, auditing or certifying Buyer’s or any Affiliate’s financial 
statements, to the SEC and the Public Company Accounting Oversight Board (United States) in 
connection with any oversight of Buyer’s or any Affiliate’s financial statements and to those 
Persons who are entitled to receive Confidential Information in accordance with Section 22.14; (iii) 
not disclose any of Seller’s financial information provided under the terms of this Section 22.18 to 
the extent that such information is not required by the Accounting Standards or Applicable Law; 
(iv) limit submission of Seller’s financial information provided under the terms of this 
Section 22.18 to that information that reflects Seller’s operations of the Project; provided, such 
limited submission is not contrary to the Accounting Standards or other Applicable Law; and (v) 
use reasonable efforts to disclose to and consult with Seller with respect to any information 
respecting Seller or the Project that Buyer intends to submit pursuant to this Section 22.18 and use 
good faith efforts to incorporate any of Seller’s comments thereto in any such submission. 
Notwithstanding the foregoing, if Buyer discloses information, based on the advice of its counsel 
that it is legally required to be disclosed, Buyer may make such disclosure without being in violation 
of this Section. 

22.19 Telephone Recording.  Each Party to this ESA acknowledges and agrees to the 
taping or electronic recording (“Recording”) of conversations between the Parties with respect to 
all scheduling and dispatch issues, whether by one or the other or both Parties, and that the 
Recordings will be retained in confidence, secured from improper access, and may be submitted in 
evidence in any suit, action or proceedings relating to this ESA. Each Party waives any further 
notice of that monitoring or Recording and agrees to notify its personnel of the monitoring or 
Recording and to obtain any necessary consent of those personnel.  In the event of a dispute between 
the Parties, each Party with a Recording relating to such dispute shall provide a copy of such 
Recording to the other Party upon request.  

22.20 Change in Market Structure. In the event of a change in the operation or 
organizational structure of the regional territory which includes the ESS or Buyer's service area 
(including change in balancing area authority or implementation of an independent system operator, 
regional transmission organization, or realignment of the transmission system) and such change is 
reasonably anticipated to affect materially and adversely either Party's ability to perform its 
obligations hereunder, the representatives of each Party shall convene within fifteen (15) days of 
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written notification from either Party and shall provide recommendations for the Parties' appropriate 
action.  Both Parties thereafter shall negotiate in good faith to agree upon an amendment to this 
ESA or to take other appropriate actions, the effect of which will be to preserve or restore the 
respective Parties, as closely as possible, to the same business and economic positions that existed 
prior to such change. 
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IN WITNESS WHEREOF, the Parties have caused this ESA to be duly executed as of the 
date first above written. This ESA shall not become effective as to either Party unless and until 
executed by both Parties. 

PUBLIC SERVICE COMPANY OF NEW MEXICO 
 
By _______________________ 
 
Name:  Michael Mertz 
 

Title:   Vice President, New Mexico Operations, and Chief Information Officer 
 

Date:  ______________________ 
 
 
 
QUAIL RANCH ENERGY STORAGE LLC  
By:  CRE-Quail Ranch ESS New Mexico LLC,  
its Sole Member  
By:  Clenera DevCo, LLC, its Sole Member  
By:  Clenera Holdings, LLC, its Sole Member  
 
By: __________________________    
 
Name: Jason Ellsworth   
 
Title: Chief Executive Officer   
 
Date: _______________________   
 
 
 
 

DocuSign Envelope ID: 2C90CFCD-B1E3-4A58-9869-F220D164AD0B

10/24/2023

10/25/2023



 

 
A-1  

EXHIBIT A 
(to Energy Storage Agreement) 

 
DESCRIPTION OF SELLER’S ENERGY STORAGE FACILITIES,  

SITE MAP, AND PROJECT SCHEDULE 
 

  

1. Name of Seller’s Project:  Quail Ranch Energy Storage 
  
 Location:  Rancho Grande, Bernalillo County, New Mexico 
 
2. Owner (if different from Seller):  Quail Ranch Energy Storage LLC 
 
3. Operator:  Clenera LLC or its designee 
 
4. Equipment/Fuel: 
 

a. Type of facility and conversion equipment (e.g., Solar PV; Solar Thermal; Wind; 
Energy Storage; Biomass (including Fuel)): Energy Storage 

 
 c. Total nameplate capacity (AC):  100 MW / 400 MWh 

 
d. Total capacity at point of delivery:  100 MW / 400 MWh 
 
e. Additional technology-specific information: AC-connected battery energy storage 

system  
 
f. Battery chemistry: Lithium iron phosphate (LFP) 

 
5.  Project Schedule:  
  

Key Milestone Date 
LGIA Execution 7/1/2023 
Major Equipment Supply 
Agreements Executed 

4/1/2024 

Discretionary Permits 4/1/2024 
Close Financing 6/1/2024 
Start of Project Construction 7/1/2024 
First Major Equipment Delivered 
to Site  

9/1/2024 

Interconnection In-Service Date  7/1/2025 
Commissioning Start Date 9/1/2025 
Expected Commercial Operation 11/2/2025 
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6. Site Map:  Attach a scaled map that complies with the requirements of Section 3.3 of the 

ESA. 
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EXHIBIT B 
(to Energy Storage Agreement) 

 
ONE-LINE DIAGRAM OF PROJECT AND INTERCONNECTION FACILITIES 

 
1. See attached one-line diagram of the Project, which shall be provided by Seller within 

thirty (30) Days of the Execution Date and which shall be subject to Buyer approval (such 
approval not to be withheld, conditioned, or delayed unreasonably).  The one-line diagram 
indicates the following: 

 Interconnection Facilities; 
 the network upgrades; 
 the Electric Interconnection Point; 
 the Point of Delivery into WECC Path 48 (if different than the Electric Interconnection 

Point);  
 The House Energy power source and associated dedicated electric meter; and 
 ownership and location of meters.   

 
2. The following discussion provides a summary of the current status of the Interconnection 

Agreement for the Project, the key milestone dates for completion of the necessary 
interconnection facilities, and documentation from the Transmission Provider supporting 
the identified status and milestone dates.  

3. Seller shall provide any necessary updates upon execution of the Interconnection 
Agreement.  

4. Point of Delivery is RIO PUERCO – WEST MESA 345 KV TRANSMISSION LINE AT 
THE QUAIL RANCH 345 KV SWITCHING STATION  
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EXHIBIT C 
(to Energy Storage Agreement) 

 
DESCRIPTION OF SITE 

 
 
 
 
 

The Project is located on unimproved real property located in Bernalillo County, New Mexico, 
described as follows: 

Tract 2-A of the Lands of Quail Ranch, as said tracts are shown and described on the Bulk Plat 
thereof recorded in the office of the County Clerk of Bernalillo County, New Mexico, on March 
1, 2019, in Book 2019C, Page 18, as Document No. 2019016035. 
 
The above described Tract of Land contains 3,376.36 acres more or less in area, of which a 
portion will be utilized for the Project. 
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EXHIBIT D 
(to Energy Storage Agreement) 

NOTICE ADDRESSES 

 
PUBLIC SERVICE COMPANY OF 
NEW MEXICO 

QUAIL RANCH ENERGY STORAGE LLC  

 
Notices:  
Delivery Address: 

Public Service Company of New Mexico 
414 Silver Ave. SW 
Albuquerque, NM 87102 
 

Invoices: 
Attn: Energy Analysis 
Phone: (505) 541-2585 
Fax: (505) 241-2434 
Email:  
PNMEAM@pnmresources.com 

 
Scheduling: 

Attn: Traders 
Phone: (505) 855-6226 day-ahead 
Fax: (505) 855-6216 real time 
Email: zz-WPMTraders@pnm.com 

 
Payments: 

Public Service Company of New Mexico 
2401 Aztec NE, MS Z-160 
Albuquerque, NM 87107 
Attn: Albuquerque Division Cash 
 

Wire Transfer: 
Wells Fargo Bank 
ABA# 121000248   
Albuquerque, New Mexico 

     ME Whsle Pwr Depository: 651-537-7916 
Attn: EA-Wholesale Power Marketing 

 
 

 
All Notices/Invoices: 
Delivery Address: 

 
Quail Ranch Energy Storage LLC 
c/o Clenera, LLC 
P.O. Box 2576 
Boise, ID 83701 
Telephone: (208) 639-3232 
Email: notices@clenera.com 
 
 

Invoices: 
 
 
Mailing Address (if different from above): 
 
 

 
Wire Transfer: To Be Provided 

 
With additional Notice of an Event of 
Default, termination and other legal notices 
to: 
 

Quail Ranch Energy Storage LLC 
c/o Clenera, LLC 
P.O. Box 2576 
Boise, ID 83701 
Telephone: (208) 639-3232 
Email: notices@clenera.com 
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Contract Manager: 
Public Service Company of New Mexico 
Attention:  Jeremy Heslop 
2401 Aztec Rd. NE 
Albuquerque, NM 87107 
Telephone: (505) 241-2664 
 

 
With additional Notice of an Event of 
Default to: 

Public Service Company of New Mexico 
Attention: Michael Mertz 
414 Silver Ave SW 
Albuquerque, NM 87102 
Telephone:  (505) 241-0676 
Fax:  (505) 241-2375 

 
With a copy to: 

Public Service Company of New Mexico 
Attention: Christopher Atencio 
414 Silver Ave. SW, MS0805 
Albuquerque, NM 87102 
lawdept@pnmresources.com 
Telephone: (505) 241-2700 
Fax: (505) 241-4318 
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EXHIBIT E 
(to Energy Storage Agreement) 

SELLER’S REQUIRED GOVERNMENTAL AUTHORITY PERMITS, CONSENTS, 
APPROVALS, LICENSES AND AUTHORIZATIONS TO BE OBTAINED, AS 

REQUIRED 
 

PERMIT, CONSENT, APPROVAL, LICENSE 
AND/OR AUTHORIZATION 

 
GOVERNMENTAL ENTITY 

Special Use Permit 
Exception to parking and landscaping requirements, 
Amendment to Sector Development plan  
Grading Permit,  
Traffic Control Plan,  
Street Cut Permit,  
Excavation Permit, 
Wall Permit 
Road Crossing Permits 
Driveway Cut Permit 
Drainage Covenant 
Subdivision/Platting/Easement 
Construction Permit 
Electrical Permit 
EE 98 License 
EI 1 License 
Modular Building Permit 
Plumbing Permit 
Certificate of Occupancy 

State of New Mexico or 
Bernalillo County 

  
Clean Water Act (CWA) Section 402, National Pollution 
Discharge Elimination System (NPDES). Construction 
Stormwater General Permit NMR1000000 

US Environmental Protection Agency (EPA) 

CWA Sec 401 Water Quality Certification NMED Surface Water Quality Bureau  
CWA Sec 404, Nationwide Permit (NWP) #12 (utility 
lines), NWP #14 (access roads), NWP #51 (renewal 
energy facilities) 

US Army Corps of Engineers  

 Stormwater Control Permit for Erosion and Sediment 
Control  

Albuquerque/Bernalillo County  

Fugitive Dust Permit  Albuquerque/Bernalillo County  
Air Quality Permit 
 

Albuquerque/Bernalillo County 
 

Biological and Cultural Resources Surveys Albuquerque/Bernalillo County 
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EXHIBIT F 
(to Energy Storage Agreement) 

 
COMMISSIONING AND ANNUAL TESTING 

 
Commissioning Tests 

 
 Automatic Generation Control (AGC) Functionality Test (or equivalent) 
 SCADA Functionality Test (or equivalent) 
 Owner Control and Data Link Functionality Tests (See Section 3.4) 
 ESS Unit Capabilities Testing 
 ESS Solar Capacity Firming Test 

 
 

Annual Testing 
 
 ESS Unit Capabilities Testing 

 
Commissioning Procedures 
 
Energy Storage Plant testing and commissioning. Final testing and commissioning procedures 
shall be as mutually agreed by the Parties but shall be in general conformance with the following 
requirements as such requirements may be modified to account for factory-performed 
commissioning procedures and otherwise updated to reflect changes in technology and 
equipment configuration, delivery procedures, manufacturer specifications and warranties, and 
then-applicable industry-standard testing procedures. The final energy storage plant testing and 
commissioning process will be based on as-built design and plant configuration, and shall verify 
the final, as-assembled operation.  The approach shall be confirmed with all equipment suppliers 
to ensure a safe process.  
 
PHASE 1 – Battery to PCS 

1. Battery Module 
a. Prior to installing each battery module: 

i. Test and confirm battery module voltage 
2. Battery String 

a. Once the battery modules are installed in the battery rack with the necessary 
electrical and communication connections with the battery switchgear and Rack 
BMS: 

i. Confirm battery modules have auxiliary power supply 
ii. Confirm battery modules communicate with rack BMS 

1. Read the System BMS and check whether the battery banks are 
operable, or not. 

iii. Repeat steps i through ii for all battery strings connected to the PCS. 
iv. Once communication is confirmed between the battery string and the 

System BMS, test and confirm battery string voltage on input terminals of 
Switchgear, one string at a time.  
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v. Once complete, send all DC contactor “on” command to the System BMS 
and check the DC contactor’s status via the System BMS. 

vi. Initiate the pre-charge circuit to balance the battery strings prior per the 
battery vendor specifications. 
 
 

3. Battery Bank 
a. Once all of the battery strings within a bank are connected to the input on the PCS 

and the System BMS, and each input on the PCS is complete with the necessary 
battery bank connections. 

i. Confirm communication between the System BMS and the PCS (via the 
EMS, or direct) 

ii. Confirm voltage on the PCS terminals is within the battery manufacturer 
requirements to connect the strings in parallel. 

 
4. PCS 

a. Connect a temporary power supply such as a generator to the PCS to charge the 
battery bank.  

b. Turn on the PCS. 
c. Charge the battery bank. 
d. Disconnect the temporary power supply. 
e. Connect the PCS to a load bank. 
f. Discharge the battery bank into the load bank. 

i. Confirm the battery bank capacity (kWh) based on power for duration. 
5. Repeat steps 1 through 4 for every PCS in the Energy Storage Plant. 
6. End of Phase 1 

 
 
PHASE 2 – PCS to MV Bus in Substation 

1. Medium Voltage Block 
a. Disconnect / isolate the battery bank voltage from the PCS 
b. Connect the PCS to the medium voltage transformer.  
c. Connect the Medium Voltage Blocks to the Medium Voltage Feeder 
d. Connect the Medium Voltage Feeder to the Medium Voltage bus in the substation 

via the MV circuit breaker.  
e. With all blocks connected to the Medium Voltage Feeder (approximately 8-10 

blocks per MV Feeder), test and commission each MV block, one at a time. (This 
assumes the substation is energized and capable of charging and discharging.) 

i. Charge each block to 100% SOC.  
ii. Let the battery rest as recommended by the battery vendor. 

iii. Discharge each block to 0% SOC. 
iv. Open the MV Feeder circuit breaker upon completion. 

2. Repeat steps 1 through 2 for all Medium Voltage Feeders 
3. End of Phase 2 
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PHASE 3 – MV bus to POI 
1. One MV Feeder at a time, close the MV Feeder Breaker, and energize all of the blocks on 

the feeder.  
2. Allow the MV Feeder to charge and then discharge. Once complete, repeat step 1 for all 

MV Feeders. 
 

 
Commissioning Testing 
 
The following tests shall be conducted and satisfied as a requirement to achieve the Commercial 
Operation Date. Final test procedures shall be as mutually agreed by the Parties but shall be in 
general conformance with the following requirements as such requirements shall be updated to 
reflect changes in technology and equipment configuration, delivery procedures, manufacturer 
specifications and warranties, and then-applicable industry-standard testing procedures.   
 
A. Automatic Generation Control (AGC) Functionality Test 

 
Purpose:  
This test will demonstrate the ability of the ESS to synch to AGC.  

 
System starting state:  
The ESS will be in the on-line state at between 15% and 85% SOC and at an initial active power 
level of 0 MW and reactive power level of 0 MVAR.  The Energy Management System (“EMS”) 
shall be configured to follow a predefined, agreed-upon active power profile. In the case and to 
the extent that Seller has not obtained authorization from the Transmission Provider to allow the 
ESS to accept Charging Energy from the electrical grid, this profile shall not cause the ESS to 
charge from the grid.  
 
Procedure:  

1. Record the ESS active power level at the ESS Electric Metering Device.  
2. Command the ESS to follow a simulated AGC discharging signal every four (4) seconds 

for ten (10) minutes.  
3. Upon confirmation of the availability of sufficient Metered Output or to the extent of 

authorization from the Transmission Provider to allow the ESS to accept Charging Energy 
from the electrical grid, command the ESS to follow a simulated AGC charging signal 
every four (4) seconds for ten (10) minutes. 

4. Record and store the ESS active power response (in seconds).   
 

System end state:  
The ESS will be in the on-line state and at a commanded active power level of 0 MW.  

  
B. SCADA Functionality Test 

 
Seller shall prepare and submit to Buyer a SCADA Functionality Test procedure no later than 180 
Days prior to the Expected Commercial Operation Date. Buyer and Seller shall mutually agree on 
such SCADA Functionality Test procedure and Seller shall perform and successfully demonstrate 

DocuSign Envelope ID: 2C90CFCD-B1E3-4A58-9869-F220D164AD0B



 

F-4  

the SCADA functionality in accordance with such test procedure as a requirement to achieve 
Commercial Operation.   
 
C. Owner Control and Data Link Functionality Test 

 
Seller shall prepare and submit to Buyer an Owner Control and Data Link Functionality Test 
procedure no later than 180 Days prior to the Expected Commercial Operation Date. Buyer and 
Seller shall mutually agree on such Owner Control and Data Link Functionality Test procedure 
and Seller shall perform and successfully demonstrate the Owner Control and Data Link 
functionality in accordance with such test procedure as a requirement to achieve Commercial 
Operation.   
 
D. ESS Solar Capacity Firming Test 

 
Seller shall perform a test of the ESS control system to validate its capability to maintain a constant 
energy delivery from the combined PPA and ESA to the Point of Delivery (“POD”).  The test shall 
be performed over a three (3) hour test period given a fixed MW setpoint at the Point of Delivery 
from the integrated Solar Facility and ESS.  The test shall validate the ability of the ESS control 
system to autonomously charge solar generation or discharge to maintain a constant POD output 
within two (2) percent of the output setpoint and within the limits of the ESS Unit Capabilities and 
ESS Operating Restrictions. The constant POD setpoint shall be between the ESS PMAX and the 
POD rating minus PMAX or reasonably adjusted according to the solar generation forecast on the 
day of the test. The test shall be deemed successful if the ESS is able to regulate the POD to the 
output setpoint, within two (2) percent, at all times during the three (3) hour test when the charging 
or discharging of the ESS to maintain the output setpoint would not violate the ESS Unit 
Capabilities or ESS Operating Restrictions. 
 
Commissioning and Annual Tests 
 
The following tests shall be conducted as a requirement to achieve the Commercial Operation Date 
and will be repeated annually (or more frequently as allowed under the ESA) throughout the term 
of the ESA. Final test procedures shall be as mutually agreed by the Parties but shall be in general 
conformance with the following requirements as such requirements shall be updated to reflect 
changes in technology and equipment configuration, delivery procedures, manufacturer 
specifications and warranties, and then-applicable industry-standard testing procedures. 
 
E. ESS Unit Capabilities Testing   

 
E.1 ESS CAPACITY TEST  

E.1.1 General 

The ESS Capacity Test (“ESS Capacity Test” or “ECT”) is a test performed to determine the 
then-current ESS Capacity and Roundtrip Efficiency (RTE). Each ESS Capacity Test (including 
the initial ESS Capacity Test performed prior to Commercial Operation and each subsequent ESS 
Capacity Test) shall be conducted in accordance with Prudent Utility Practices and the provisions 
of this Exhibit F.  Buyer or its representative may be present for any ECT and may, for 
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informational purposes only, use its own metering equipment (at Buyer’s sole cost). 

E.1.2 Requirements Applicable to all ESS Capacity Tests 

A. Purpose of Test.  Each ECT shall: 

(1) verify compliance with the Guaranteed ESS Capacity or otherwise 
determine any lower ESS Capacity for the purposes of this ESA;  

(2) determine the Roundtrip Efficiency (RTE) of the ESS; 

B. Parameters.  During each ECT, the following parameters shall be measured and 
recorded simultaneously for the ESS: 

(1) discharge time (minutes); 

(2) ESS Charging Energy measured at the ESS Electric Meter Device prior to 
any compensation, in MWh (“ESS Meter Energy In”);  

(3) ESS Discharge Energy measured at the ESS Electric Meter Device prior to 
any compensation, in MWh (“ESS Meter Energy Out”);  

(4)  ESS Discharge Energy measured at the ESS Electric Meter Device 
including the accounting of losses from the ESS Electric Meter Device to 
the Point of Delivery, in MWh (“Point of Delivery Energy Out”); 

(5) ESS Charging Energy measured at the ESS Electric Meter Device 
accounting for losses from the Point of Delivery to the ESS Electric Meter 
Device, in MWh (“Point of Delivery Energy In”); 

C. Site Conditions.  During each ECT, the ambient air temperature (°C) at the Site 
shall be measured and recorded at thirty (30)-minute intervals. 

D. Test Elements and Sequence.  Each ECT shall include the following test elements:   

(1) the discharging of the ESS from a 100% State of Charge at a power 
discharge setpoint rate equal to the Guaranteed ESS Capacity (MW);  

(2) the determination of Point of Delivery Energy Out, as measured by the ESS 
Electric Meter Device, that is discharged from the ESS to the Point of 
Delivery until either a 0% State of Charge is achieved or four (4) hours have 
elapsed from commencement of the ECT. The Point of Delivery Energy Out 
divided by four (4) hours shall determine the ESS Capacity.  The ESS 
Electric Metering Device shall be programmed to correct for losses between 
the ESS Electric Metering Device and the Point of Delivery, not including 
any losses from other facilities that share the common Point of Delivery 
with this ESS; 
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(3) the discharging of the ESS to a 0% State of Charge or such State of Charge 
achieved after four (4) hours of discharging the Guaranteed ESS Capacity; 

(4) starting at a 0% State of Charge, the charging of the ESS at a constant power 
charge rate equal to the Guaranteed ESS Capacity (provided that to the 
extent that Seller has not obtained authorization from the Transmission 
Provider to allow the ESS to accept Charging Energy from the electrical 
grid, such charge rate shall not exceed the generating capacity (in MW) of 
the Solar Facility, subject to Section E.1.2.E(2) below);  

(5) the determination of Point of Delivery Energy In, as measured by the ESS 
Electric Metering Device, that is required to charge the ESS until a 100% 
State of Charge is achieved as of the commencement of the ESS Capacity 
Test.  

E. Test Conditions.  

(1) General.  At all times during an ECT, the ESS shall be operated in 
compliance with Prudent Utility Practices, the ESS Operating Restrictions 
and all operating protocols required by the manufacturer for operation.  The 
ESS shall have charged and discharged at least 80% of one (1) Equivalent 
Full Cycle in the twenty-four (24)-hour period prior to the ECT, charged to 
a 100% State of Charge using Charging Energy on the day of the ECT and 
maintained at a 100% State of Charge for at least two (2) hours prior to 
commencement of the ECT.  The ECT shall commence within one (1) hour 
after sunset or other such time as mutually agreed by the Parties, and the 
Solar Facility shall be disconnected prior to commencement of such ECT. 
Buyer may regulate the ESS power factor between 0.95 leading or lagging 
during the ECT as needed for the sole purpose of grid reliability and the 
ESS shall otherwise be at unity (1.00) power factor. 

(2) Abnormal Conditions.  If abnormal operating conditions that prevent the 
recording of any required parameter occur during an ECT  (including, to the 
extent that Seller fails to obtain authorization from the Transmission 
Provider to allow the ESS to accept Charging Energy from the electrical 
grid, a level of irradiance that does not permit the Solar Facility to produce 
sufficient Charging Energy), Seller may postpone or reschedule all or part 
of such ECT in accordance with Section E.1.2.F of these ESS Capacity Test 
Procedures. The ECT will not be postponed or rescheduled for insufficient 
irradiance if and to the extent that the Transmission Provider allows the ESS 
to accept Charging Energy from the electrical grid or the Solar Facility 
produces sufficient power to demonstrate charging at the ESS Guaranteed 
Capacity for at least 80% of the charging period during the ECT and 
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sufficient energy is available for the ESS to reach a 100% State of Charge 
at least one hour prior to sunset.  

(3) Weather Conditions.  Ambient outside dry bulb air temperature of 25°C.  
Seasonal weather patterns may prevent the occurrence of an ECT.  In such 
circumstances, Seller shall supply adjusted performance metrics for the ESS 
at a range of ambient conditions for Buyer’s review and approval (such 
approval not to be unreasonably conditioned, delayed or withheld) ninety 
(90) Business Days prior to the scheduled ECT to determine whether the 
scheduled ECT is feasible. 

(4) Instrumentation and Metering.  Seller shall provide all instrumentation, 
metering and data collection equipment required to perform the ECT. The 
instrumentation, metering and data collection equipment, and electrical 
meters shall be calibrated in accordance with prudent operating practice and 
Section 5 of the ESA. 

F. Incomplete Test.  If any ECT is not completed in accordance herewith (including 
as a result of any conditions specified in Section E.1.2.E(2) of this ESS Capacity 
Test Procedure), Seller may, in its sole discretion: (i) accept the results up to the 
time the ECT was suspended; provided, however, that to the extent Buyer 
reasonably objects to such results, Buyer may require that the ECT be repeated or 
that the portion thereof that was not completed, be completed within a reasonable 
specified time period; (ii) require that the portion of the ECT that was not completed 
to be completed within a reasonable specified time period; or (iii) require that the 
ECT be entirely repeated. Notwithstanding the foregoing, if Seller is unable to 
complete an ECT due to a Force Majeure event or the actions or inactions of Buyer 
or the Transmission Provider, Seller shall be permitted to reconduct such ECT on 
dates and at times reasonably acceptable to the Parties.   

G. Final Report. Within ten (10) Business Days after the completion of any ECT, 
Seller shall prepare and submit to Buyer a written report of the results of the ECT, 
which report shall include: 

(1) A record of the personnel present during the ECT that served in an 
operating, testing, monitoring or other such participatory role; 

(2) the measured data for the ESS Electric Meter Device readings as well as 
each parameter set forth in this ESS Capacity Test Procedure, as applicable, 
including copies of the raw data taken during the ECT and plant log sheets 
verifying the operating conditions and output of the ESS; 

(3) The ESS Capacity as determined by the ECT, including supporting 
calculations; and 

(4) Seller’s statement of either Seller’s acceptance of the ECT or Seller’s 

DocuSign Envelope ID: 2C90CFCD-B1E3-4A58-9869-F220D164AD0B



 

F-8  

rejection of the ECT results and reason(s) therefor. 

Within ten (10) Business Days after receipt of such report, Buyer shall notify Seller 
in writing of either Buyer’s acceptance of the ECT results or Buyer’s rejection of 
the ECT and reason(s) therefor. 

If either Party reasonably rejects the results of any ECT, such ECT shall be repeated 
in accordance with Section E.1.2.F of this ESS Capacity Test Procedure. 

H. Supplementary ESS Capacity Test Protocol.  No later than one hundred eighty 
(180) days prior to the Commercial Operation Date, Seller shall deliver to Buyer 
for its review and approval (such approval not to be unreasonably conditioned, 
delayed or withheld) a supplement to this Exhibit F with additional and 
supplementary details, procedures and requirements applicable to ESS Capacity 
Tests based on the then-current design of the Facility (collectively, the 
“Supplementary ESS Capacity Test Protocol”).  Thereafter, from time to time, 
Seller may deliver to Buyer for its review and approval (such approval not to be 
unreasonably conditioned, delayed or withheld) any Seller-recommended updates 
to the then-current Supplementary ESS Capacity Test Protocol.  The initial 
Supplementary ESS Capacity Test Protocol (and each update thereto), once 
approved by Buyer, shall be deemed an amendment to this Exhibit F. Future 
modifications to the Supplementary ESS Capacity Test Protocol, as mutually 
agreed, shall be documented and maintained by the Parties. 

I. Adjustment to ESS Capacity.  The total amount of the Point of Delivery Energy 
Out (expressed in MWh-AC) during the first four (4) hours of discharge of any 
ECT (up to, but not in excess of, the product of (i) the Guaranteed ESS Capacity, 
as such Guaranteed ESS Capacity may have been adjusted (if at all) under this ESA, 
multiplied by (ii) four (4) hours) shall be divided by four (4) hours to determine the 
new ESS Capacity to the extent such new ESS Capacity is less than the Guaranteed 
ESS Capacity. The actual capacity determined pursuant to an ESS Capacity Test, 
not to exceed the Guaranteed ESS Capacity, shall become the new ESS Capacity at 
the beginning of the day following the completion of the ESS Capacity Test for all 
purposes under this ESA. 

 J. ESS Roundtrip Efficiency Test Calculations. The ESS Roundtrip Efficiency shall 
be calculated as a result of the ECT measurements. The ESS Roundtrip Efficiency 
shall be calculated as the ratio of ESS Meter Energy Out (MWh-AC) and the ESS 
Meter Energy In (MWh-AC) as below:  

% 

 
 
E.2 ESS RESPONSE DELAY TEST  
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Purpose of Test: 
1. Determine the Charge Ramp Rate of the ESS 
2. Determine the Discharge Ramp Rate of the ESS 

 
Test Conditions: 
 
The ESS Facility will be in the on-line state at between 15% and 85% SOC and at an initial active 
power level of 0 MW and reactive power level of 0 MVAR.  In the case and to the extent that 
Seller has not obtained authorization from the Transmission Provider to allow the ESS to accept 
Charging Energy from the electrical grid, this test shall not cause the ESS to charge from the grid. 
 
Test procedure: 
 
Measured Charge Ramp Rate:  

1. Send an active power charge command of PMAX to charge the batteries 
2. The time measured from when the ESS receives the PMAX charge command until 

the power measured at the ESS Electric Metering Device changes from 0MW to at 
least 1% of charge PMAX shall be the Charge Ramp Latency 

3. The time measured to ramp from 1% to charge PMAX with a plus-or-minus two and 
one-half percent (2.5%) tolerance on the commanded power shall be the Actual 
Charge Ramp Rate  

 
Measured Discharge Ramp Rate:  

1. Send an active power discharge command of PMAX to discharge the batteries 
2. The time measured from when the ESS receives the PMAX discharge command until 

the power measured at the ESS Electric Metering Device changes from 0MW to at 
least 1% of discharge PMAX shall be the Discharge Ramp Latency 

3. The time measured to ramp from 1% to discharge PMAX with a plus-or-minus two 
and one-half percent (2.5%) tolerance on the commanded power shall be the Actual 
Discharge Ramp Rate 

 
Determination of ESS Response Delay:  
The calculation below will demonstrate the determination of the ESS Response Delay used to 
determine ESS Response Delay Damages according to Section 3.13.    
 

a) An “Actual System Latency” shall be calculated, which shall be equal to: 

 

b) An “Actual System Latency Delay” shall be calculated, which shall be equal to: 

 

c) An “Actual Discharge Ramp Rate Delay” shall be calculated, which shall be equal to: 
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d) An “Actual Charge Ramp Rate Delay” shall be calculated, which shall be equal to: 

 

e) The “Charging ESS Response Delay” shall be calculated, which shall be equal to: 

 

f) The “Discharging ESS Response Delay” shall be calculated, which shall be equal to: 

 

g) The “ESS Response Delay” shall be calculated, which shall be equal to: 

 

For any instance in which the ESS Response Delay, as measured by the ESS Electric Metering 
Device is a positive value during an ESS Unit Capabilities Test or during operation of the Project, 
Seller shall pay to Buyer the ESS Response Delay Damages identified in Section 3.13. 
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EXHIBIT G 
INSURANCE COVERAGES 

Seller shall obtain and maintain the following insurance coverages, at a minimum: 

A. Workers’ Compensation Insurance that complies with statutory limits under workers’ 
compensation laws of any applicable jurisdiction and employer’s liability coverage with limits of 
One Million Dollars ($1,000,000) per accident, One Million ($1,000,000) for disease, and One 
Million ($1,000,000) for each employee, covering all of Seller’s employees, whether full-time, 
leased, temporary, or casual.   

B. Commercial General Liability Insurance, written on a standard ISO occurrence form, or 
the equivalent, with a combined single limit of One Million Dollars ($1,000,000) per occurrence. 
This policy will include coverage for bodily injury liability, broad form property damage liability, 
blanket contractual, owner’s protective, products liability and completed operations.   

C. Business Automobile Liability Insurance, or the equivalent, with a limit of One Million 
Dollars ($1,000,000) combined single limit per occurrence for bodily injury and property damage 
with respect to Seller’s vehicles whether owned, hired, or non-owned. 

D. Excess or Umbrella Liability. Excess or Umbrella Liability Insurance on a following form 
basis covering claims in excess of the underlying insurance described in paragraphs (A) (with 
respect to only Employer’s Liability Insurance), (B) and (C) with a limit per occurrence of Twenty 
Million Dollars ($20,000,000) written on a per project basis. 

The amounts of insurance required in the foregoing paragraphs (A), (B), (C) and (D) may 
be satisfied by purchasing coverage in the amounts specified or by any combination of primary 
and excess insurance, so long as the total amount of insurance meets the requirements specified 
above. 

E. Property Insurance. During construction and operation, Seller shall provide standard form 
“All Risk” insurance covering full replacement cost of the Project subject to the availability and 
reasonable and customary cost in the insurance marketplace in accordance with accepted industry 
practice. For the avoidance of doubt, builders’ risk insurance shall qualify as “All Risk” insurance 
during the construction period.  The All-Risk Property insurance shall cover full replacement cost 
for physical loss or damage to the Project including the period during testing and startup. A 
deductible may be carried, which deductible shall be the absolute responsibility of Seller. All-Risk 
Property insurance shall include: (i) coverage for fire, flood, wind and storm, tornado and 
earthquake with respect to facilities similar in construction, location and occupancy to the Project; 
and (ii) mechanical and electrical breakdown insurance covering all objects customarily subject to 
such insurance. 
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EXHIBIT H 
 

ROUNDTRIP EFFICIENCY GUARANTEE 
 

Year Annual R/T Eff 

1 85.4% 

2 84.9% 

3 84.4% 

4 83.9% 

5 83.4% 

6 82.9% 

7 82.4% 

8 81.9% 

9 81.4% 

10 80.9% 

11 80.4% 

12 79.9% 

13 79.4% 

14 78.9% 

15 78.4% 

16 77.9% 

17 77.4% 

18 76.9% 

19 76.4% 

20 75.9% 
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EXHIBIT I 
(to Energy Storage Agreement) 

 
AVAILABILITY GUARANTEES 

Section 1. Definitions.   

Capitalized terms used in this Exhibit I and not defined herein shall have the meaning assigned 
in Article 1 of the ESA. 

“Actual ESS Availability Percentage” means a percentage calculated as (a) one hundred 
(100), multiplied by (b) the result of (i) the sum of all ESS Available Hours divided by (ii) the 
sum of all ESS Period Hours in the relevant Commercial Operation Year.  

 “Aggregate ESS Availability Damages Cap” has the meaning set forth in Section 
2.1(C) of this Exhibit.  

 “Annual ESS Availability Damages Cap” has the meaning set forth in Section 2.1(C). 

 “Annual Report” has the meaning set forth in Section 2.3 of this Exhibit. 

“ESS Availability Damages” has the meaning set forth in Section 2.1(B) of this Exhibit. 

“ESS Available Hours” means for a relevant Commercial Operation Year, an amount of 
hours equal to (a) the number of ESS Period Hours in such Commercial Operation Year, minus 
(b) the aggregate ESS Unavailable Hours in such Commercial Operation Year. For the avoidance 
of doubt, any event that results in unavailability of the ESS for less than a full hour will count as 
an equivalent percentage of the applicable hour(s) for this calculation. Additionally, if during any 
applicable hour the ESS is available, but for less than the full amount of the then effective ESS 
Capacity, the ESS Available Hours for such hour shall be calculated as an equivalent percentage 
of such hour in proportion to the amount of available ESS Capacity. 

“ESS Excused Hours” means, in any Commercial Operation Year, the aggregate Seller 
Excused Hours for such Commercial Operation Year to the extent that the ESS is affected during 
such hours; provided that, for purposes of the Guaranteed ESS Availability Percentage, only the 
first fifty (50) hours of Scheduled Maintenance Outages in the aggregate for the Project per 
Commercial Operation Year shall be treated as ESS Excused Hours. For the avoidance of doubt, 
any event that results in unavailability of the ESS for less than a full hour will count as an 
equivalent percentage of the applicable hour(s) for this calculation. Additionally, if during any 
applicable hour the ESS is available, but for less than the full amount of the then effective ESS 
Capacity, the ESS Excused Hours for such hour shall be calculated as an equivalent percentage of 
such hour in proportion to the amount of available ESS Capacity. 

“ESS Period Hours” means eight thousand seven hundred sixty (8,760) hours for any 
given Commercial Operation Year, as may be prorated for any partial Commercial Operation Year. 

“ESS Unavailable Hours” means, in any Commercial Operation Year, those hours, other 
than ESS Excused Hours, that the ESS is not available to operate because it is (a) in an emergency, 
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stop, service mode or pause state (except to the extent that such emergency, stop, service mode or 
pause state also constitutes an ESS Excused Hour); (b) in “run” status and faulted; (c) included in 
Scheduled Maintenance Outages in excess of fifty (50) hours in aggregate for the Project in any 
Commercial Operation Year; or (d) incapable of being remotely controlled via its AGC system; or 
(e) otherwise not operational or capable of delivering Discharge Energy or accepting Charging 
Energy. For the avoidance of doubt, any event that results in unavailability of the ESS for less than 
a full hour will count as an equivalent percentage of the applicable hour(s) for this calculation. 
Additionally, if during any applicable hour the ESS is available, but for less than the full amount 
of the then effective ESS Capacity, the ESS Unavailable Hours for such hour shall be calculated 
as an equivalent percentage of such hour in proportion to the amount of available ESS Capacity. 

 “Guaranteed ESS Availability Percentage” has the meaning set forth in Section 2.1(A) 
of this Exhibit.  

 Section 2. Availability Guarantees. 

1. ESS Availability Guarantee. 

(A)  ESS Availability Guarantee.  Seller guarantees that the ESS shall 
achieve an Actual ESS Availability Percentage equal to or greater than ninety-five percent (95%) 
in each Commercial Operation Year after the Commercial Operation Date (“Guaranteed ESS 
Availability Percentage”). 

(B)  ESS Availability Damages. For any Commercial Operation Year 
during which Seller fails to meet the Guaranteed ESS Availability Percentage, Seller shall pay 
Buyer liquidated damages in the amount equal to One Thousand Two Hundred Dollars ($1,200) 
per MW of Guaranteed ESS Capacity per one percent (1%) shortfall in the Guaranteed ESS 
Availability Percentage, calculated annually and prorated for any portion of a Commercial 
Operation Year (“ESS Availability Damages”), but in no event in excess of the Annual ESS 
Availability Damages Cap and the Aggregate ESS Availability Damages Cap. A sample 
calculation of the ESS Availability Damages that would be owed by Seller under certain stated 
assumptions is provided as Attachment 2 to this Exhibit I. 

(C)  ESS Availability Damages Cap, Termination and Cure Rights. The 
total ESS Availability Damages payable by Seller for failure to meet the Guaranteed ESS 
Availability Percentage in any Commercial Operation Year shall be capped annually at a value 
equivalent to Ninety Six Thousand Dollars ($96,000) per MW of Guaranteed ESS Capacity 
(“Annual ESS Availability Damages Cap”) and in the aggregate at a value equivalent to One 
Hundred Seventy-Four Thousand Dollars ($174,000) per MW of Guaranteed ESS Capacity 
(“Aggregate ESS Availability Damages Cap”) over the Term of the ESA.   

2. Sole Remedy. The Parties agree that Buyer’s sole and exclusive remedy, and 
Seller’s sole and exclusive liability, for any deficiency in the performance of the Project  
(including any failure to meet the Effective Guaranteed ESS Availability Percentage) shall be the 
payment of damages up to the Annual ESS Availability Damages Cap and the Aggregate ESS 
Availability Damages Cap, as applicable, and the right to declare an Event of Default pursuant 
to Section 12.1(B)(5) of the ESA, and shall not be subject to the collection of any other damages 
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or any other remedies, including specific performance, and shall not be an Event of Default 
giving rise to a termination payment obligation except pursuant to Section 12.1(B)(5) of the ESA, 
as applicable. Notwithstanding the foregoing, the limitations set forth herein shall not be 
applicable to any indemnification claims pursuant to Article 20 of the ESA and Seller’s material 
breach of its obligation to operate and maintain the Project in accordance with Prudent Utility 
Practice or Seller’s failure to pay ESS Availability Damages when due if not timely cured 
pursuant to the provisions of Article 12 of the ESA are an Event of Default of Seller for which 
Buyer may terminate the ESA and seek damages in accordance with Section 12.4 of the ESA. 

3. Annual Report. No later than the thirtieth (30th) Day of such Commercial 
Operation Year (or thirty (30) Days after the end of the last Commercial Operation Year), Seller 
shall deliver to Buyer a calculation showing Seller’s computation of Actual ESS Availability 
Percentage for the previous Commercial Operation Year and the ESS Availability Damages, if 
any, due to Buyer (the “Annual Report”). Such Annual Report shall include the total amount of 
ESS Availability Damages paid to Buyer under the ESA and shall provide notice that the  
Aggregate ESS Availability Damages Cap has been reached, if applicable. If ESS Availability 
Damages are due from Seller, Seller shall pay such damages no later than fifteen (15) Business 
Days after providing the Annual Report. 

4. Disputes.  Disputes as to any calculations under this Exhibit I shall be addressed 
as provided in Section 13.8 of the ESA.  
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ATTACHMENT 1 TO EXHIBIT I 

EXAMPLE CALCULATION OF ESS AVAILABILITY DAMAGES 

 

I. Example of Actual ESS Availability Percentage Calculation 

The sample calculation set forth below is based on the following assumed facts: 

The ESS had the following operating characteristics: 

    
Hours 

 ESS Period Hours (“EPH”) 8,760 
 ESS Unavailable Hours (“EUH”) 425 
 

Given these assumed facts, the ESS Available Hours for the ESS during the Commercial 
Operation Year would be calculated as follows: 

Sum of ESS Available Hours = EPH – EUH :  8,335 = 8,760 – 425  

Actual ESS Availability Percentage 

Given these assumed facts, the Actual ESS Availability Percentage for the Project during the 
Commercial Operation Year in question would be calculated as follows: 

(a) Sum of ESS Available Hours:  8,335 hours 

(b) Sum of ESS Period Hours:  8,760 hours 

(c) Actual ESS Availability Percentage: (Sum of ESS Available Hours/Sum of ESS 
Period Hours) x 100 = (8,335/8,760) x 100 = 95.1% 

II. Example of ESS Availability Damages 

Example of ESS Availability Damages based on the following assumed facts: 

(a) Seller’s Guaranteed ESS Availability Percentage in Commercial Operation Year 4 
= 95%. 

(b) Seller’s Actual ESS Availability Percentage in Commercial Operation Year 4 = 
93%. 

(c) Seller’s Guaranteed ESS Capacity = 100 MW. 

 

Given these assumed facts, Seller calculates the ESS Availability Damages due to Buyer as 
follows: 
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(Seller’s Guaranteed ESS Availability Percentage in Commercial Operation Year 4 – Seller’s 
Actual ESS Availability Percentage in Commercial Operation Year 4) (the latter two expressed as 
a decimal) x (100) x Liquidated Damage Value x Seller’s Guaranteed ESS Capacity = ESS 
Availability Damage  

(0.95 – 0.93) x 100 x 1,200 x 100 = $240,000 
 
As specified in the definition of “ESS Unavailable Hours,” all ESS Excused Hours are excluded 
from the calculation of ESS Unavailable Hours.  Thus, in the example above, the 425 hours of 
ESS Unavailable Hours do not include any hours that are ESS Excused Hours. 
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EXHIBIT J 
(to Energy Storage Agreement) 

 
FORM OF SELLER GUARANTY 

 
GUARANTY 

 
 

 
THIS GUARANTY (this “Guaranty”), dated as of _____, ____ (the “Effective Date”), is 

made by [●], Inc., an [●] corporation.  (“Guarantor”), in favor of PUBLIC SERVICE COMPANY 
OF NEW MEXICO, a New Mexico corporation (“Counterparty”).   
 
RECITALS: 
 

A. WHEREAS, Counterparty and Guarantor’s indirect, wholly-owned subsidiary 
[INSERT OBLIGOR’S NAME IN ALL CAPS] (“Obligor”) have entered into, or concurrently 
herewith are entering into, that certain Energy Storage Agreement dated/made/entered 
into/effective as of ______, 20__ (the “Agreement”); and 

 
B. WHEREAS, Guarantor will directly or indirectly benefit from the Agreement 

between Obligor and Counterparty; 
 

NOW THEREFORE, in consideration of the foregoing premises and as an inducement for 
Counterparty’s execution, delivery and performance of the Agreement, and for other good and 
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Guarantor 
hereby agrees for the benefit of Counterparty as follows: 

 
*  *  * 

 
1. GUARANTY.  Subject to the terms and provisions hereof, Guarantor hereby absolutely 
and irrevocably guarantees the timely payment when due of all obligations owing by Obligor to 
Counterparty arising pursuant to the Agreement, including with respect to any damages that 
Obligor owes to Counterparty for failing to perform under the Agreement (collectively, the 
“Obligations”).  This Guaranty shall constitute a guarantee of payment and not of collection.  The 
liability of Guarantor under this Guaranty shall be subject to the following limitations: 

(a) Notwithstanding anything herein or in the Agreement to the contrary, the maximum 
aggregate obligation and liability of Guarantor under this Guaranty, and the maximum 
recovery from Guarantor under this Guaranty, shall in no event exceed 
__________________ [spell out the dollar amount] U.S. Dollars (U.S. $__________) (the 
“Maximum Recovery Amount”), plus reasonable costs of collection and/or enforcement 
of this Guaranty (including reasonable attorneys’ fees), to the extent that a court of 
competent jurisdiction finally declares that amounts are due and payable hereunder, but in 
no event shall such costs exceed [__________].  

(b) The obligation and liability of Guarantor under this Guaranty is specifically limited to 
payments expressly required to be made under the Agreement (even if such payments are 
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deemed to be damages), as well as costs of collection and enforcement of this Guaranty 
(including attorneys’ fees) to the extent reasonably and actually incurred by Counterparty 
(subject, in all instances, to the limitations imposed by the Maximum Recovery Amount as 
specified in Section 1(a) above).  Except as expressly payable by Obligor pursuant to the 
Agreement, Guarantor shall not be liable for or obligated to pay any consequential, indirect, 
incidental, lost profit, special, exemplary, punitive, equitable or tort damages.  

2. DEMANDS AND PAYMENT.   

(a) If Obligor fails to pay any Obligation to Counterparty when such Obligation is due and 
owing under the Agreement (an “Overdue Obligation”), Counterparty may present a 
written demand to Guarantor calling for Guarantor’s payment of such Overdue Obligation 
pursuant to this Guaranty (a “Payment Demand”).  Delay or failure by Counterparty in 
making a Payment Demand shall in no event affect Guarantor’s obligations under this 
Guaranty. 

(b) A Payment Demand shall be in writing and shall reasonably and briefly specify in what 
manner and what amount Obligor has failed to pay and explain why such payment is due, 
with a specific statement that Counterparty is calling upon Guarantor to pay under this 
Guaranty.  Such Payment Demand must be delivered to Guarantor in accordance with 
Section 9 below; and the specific Overdue Obligation(s) addressed by such Payment 
Demand must remain due and unpaid at the time of such delivery to Guarantor.   

(c) After issuing a Payment Demand in accordance with the requirements specified in Section 
2(b) above, Counterparty shall not be required to issue any further notices or make any 
further demands with respect to the Overdue Obligation(s) specified in that Payment 
Demand, and Guarantor shall be required to make payment with respect to the Overdue 
Obligation(s) specified in that Payment Demand within five (5) Business Days after 
Guarantor receives such demand.  As used herein, the term “Business Day” shall mean all 
weekdays (i.e., Monday through Friday) other than any weekdays during which 
commercial banks or financial institutions are authorized to be closed to the public in the 
State of New Mexico. 

3. REPRESENTATIONS AND WARRANTIES.  Guarantor represents and warrants that: 

(a) it is a [●] duly organized and validly existing under the laws of the State of [●] and has the 
[●] power and authority to execute, deliver and carry out the terms and provisions of the 
Guaranty;  

(b) no authorization, approval, consent or order of, or registration or filing with, any court or 
other governmental body having jurisdiction over Guarantor is required on the part of 
Guarantor for the execution, delivery and performance of this Guaranty; and 

(c) the execution, delivery and performance of this Guaranty has been duly and validly 
authorized by all [●]proceedings of Guarantor, and this Guaranty constitutes a valid and 
legally binding agreement of Guarantor, enforceable against Guarantor in accordance with 
the terms hereof, except as the enforceability thereof may be limited by the effect of any 
applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting 
creditors’ rights generally and by general principles of equity. 
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4. RESERVATION OF CERTAIN DEFENSES; SUBROGATION.   

a) Without limiting Guarantor’s own defenses hereunder, Guarantor reserves to itself and may 
assert as a defense to enforcement of this Guaranty any defense to enforcement of the 
Agreement that Obligor may assert that is based on Counterparty’s breach of the 
Agreement or the failure of a material condition precedent to Obligor’s performance 
obligations.  Notwithstanding the foregoing, Guarantor agrees that it will remain bound 
upon this Guaranty notwithstanding any defenses that, pursuant to the laws of suretyship 
or guaranty, would otherwise relieve a guarantor of its obligations.  In furtherance and not 
limitation of the foregoing, Guarantor expressly waives (if any) based upon the bankruptcy, 
insolvency, dissolution or liquidation of Obligor or any lack of power or authority of 
Obligor to enter into and/or perform the Agreement or the lack of validity or enforceability 
of Obligor’s obligations under the Agreement.  Guarantor further reserves to itself any 
rights, setoffs or counterclaims that Guarantor may have against Obligor, provided, 
however, that Guarantor agrees such rights, setoffs or counterclaims may only be asserted 
against Obligor in an independent action, and not as a defense to Guarantor’s obligations 
under this Guaranty. 

b) The Guarantor shall be subrogated to all rights of the Counterparty against the Obligor in 
respect of any amounts paid by the Guarantor pursuant to this Guaranty; provided, 
however, that the Guarantor hereby postpones all rights of subrogation, reimbursement, 
indemnity and recourse (including, without limitation, any statutory rights of subrogation 
under Section 509 of the United States Bankruptcy Code, 11 U.S.C. § 509, or otherwise) 
until such time as all amounts due under the Agreement are paid in full and fully, finally 
and indefeasibly performed.  If (i) the Guarantor shall perform and shall make payment to 
the Counterparty of all or any part of the Obligations and (ii) all the then outstanding 
obligations under the Agreement have been paid in full, Counterparty shall, at the 
Guarantor’s request, execute and deliver to the Guarantor documents to evidence the 
transfer by subrogation to the Guarantor of any interest in the Obligations under the 
Agreement resulting from such payment by the Guarantor. Notwithstanding the foregoing, 
if any amount is paid to Guarantor in violation of this provision, Guarantor shall hold such 
amount for the benefit of, and promptly pay such amount to, Counterparty. 

5. AMENDMENT OF GUARANTY.  No term or provision of this Guaranty shall be 
amended, modified, altered, waived or supplemented except in a writing signed by Guarantor and 
Counterparty.  

6. WAIVERS AND CONSENTS.  Guarantor agrees that its obligations under this Guaranty 
are irrevocable, absolute, independent, unconditional and continuing (subject only to the defenses 
to enforcement of this Guaranty reserved by Guarantor in Section 4) and shall not be affected by 
any circumstance that constitutes a legal or equitable discharge of a guarantor or surety other than 
payment in full of the Obligations. In furtherance of the foregoing and without limiting the 
generality thereof, Guarantor agrees, subject to and in accordance with the other terms and 
provisions of this Guaranty: 

(a) Except for the Payment Demand as required in Section 2 above, Guarantor hereby waives, 
to the maximum extent permitted by applicable law, (i) notice of acceptance of this 
Guaranty; (ii) promptness, diligence, presentment, demand, protest, setoff and 
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counterclaim concerning the liabilities of Guarantor; (iii) any right to require that any 
action or proceeding be brought against Obligor or any other person, or to require that 
Counterparty seek enforcement of any performance against Obligor or any other person, 
prior to any action against Guarantor under the terms hereof; (iv) any defense arising by 
reason of the incapacity, lack of authority or disability of Obligor or based on any illegality, 
lack of validity or unenforceability of any Obligation; (v) any duty of Counterparty to 
protect or not impair any security for the Obligations; (vi) any defense based upon an 
election of remedies by Counterparty; (vii) any defense of waiver, release, res judicata, 
statute of frauds, fraud (with respect to Obligor), incapacity (with respect to Obligor), 
minority or usury; and (viii) any existence of or reliance on any representation by 
Counterparty that might otherwise constitute a defense available to, or a legal or equitable 
discharge of, Guarantor or any other guarantor or surety. 

 
(b) No delay by Counterparty in the exercise of (or failure by Counterparty to exercise) any 

rights hereunder shall operate as a waiver of such rights, a waiver of any other rights or a 
release of Guarantor from its obligations hereunder (with the understanding, however, that 
the foregoing shall not be deemed to constitute a waiver by Guarantor of any rights or 
defenses to which Guarantor may at any time have pursuant to or in connection with any 
applicable statutes of limitation). 

 
(c) Without notice to or the consent of Guarantor, and without impairing or releasing 

Guarantor’s obligations under this Guaranty, Counterparty may: (i) change the manner, 
place or terms for payment of all or any of the Obligations (including renewals, extensions 
or other alterations of the Obligations); (ii) release Obligor or any person (other than 
Guarantor) from liability for payment of all or any of the Obligations; (iii) receive, 
substitute, surrender, exchange or release any collateral or other security for this Guaranty 
or any or all of the Obligations and apply any such collateral or security and direct the order 
or manner of sale thereof, or exercise any other right or remedy that Counterparty may 
have against any such collateral or security; or (iv) exercise any other rights available to 
Counterparty under the Agreement, at law or in equity. 

 
7. REINSTATEMENT.  Guarantor agrees that this Guaranty shall continue to be effective 
or shall be reinstated, as the case may be, if all or any part of any payment made hereunder or 
under the Agreement while this Guaranty is in effect is at any time avoided or rescinded or must 
otherwise be restored or repaid by Counterparty as a result of the bankruptcy or insolvency of 
Obligor or Guarantor, or similar proceeding, all as though such payments had not been made. 

8. TERMINATION.  Subject to reinstatement under Section 7, this Guaranty and the 
Guarantor’s obligations hereunder will terminate automatically and immediately upon the earlier 
of (i) the termination or expiration of the Agreement, and (ii) 11:59:59 Eastern Prevailing Time of 
[insert date [__] years plus six (6) months after expected COD]; provided, however, Guarantor 
agrees that the obligations and liabilities hereunder shall continue in full force and effect with 
respect to any Obligations under any Agreement entered into on or prior to the date of such 
termination.  

9. NOTICE.  Any Payment Demand, notice, request, instruction, correspondence or other 
document to be given hereunder (herein collectively called “Notice”) by Counterparty to 
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Guarantor, or by Guarantor to Counterparty, as applicable, shall be in writing and may be delivered 
either by (i) U.S. certified mail with postage prepaid and return receipt requested, or (ii) recognized 
nationwide courier service with delivery receipt requested, in either case to be delivered to the 
following address (or to such other U.S. address as may be specified via Notice provided by 
Guarantor or Counterparty, as applicable, to the other in accordance with the requirements of this 
Section 9): 

TO GUARANTOR: * TO COUNTERPARTY: 

 
[●] 
Attn:  [●] 
 
with a copy to: 
[Obligor’s name] 
[●] 
  

 
[●]Attn:   
 

[Tel: 713-554-1952  --  for use in 
connection with courier deliveries] 

[Tel: [●] --  for use in connection with 
courier deliveries] 

 
 
Any Notice given in accordance with this Section 9 will (i) if delivered during the recipient’s 
normal business hours on any given Business Day, be deemed received by the designated recipient 
on such date, and (ii) if not delivered during the recipient’s normal business hours on any given 
Business Day, be deemed received by the designated recipient at the start of the recipient’s normal 
business hours on the next Business Day after such delivery.  
 

10. MISCELLANEOUS.   

(a) This Guaranty shall in all respects be governed by, and construed in accordance with, the 
law of the State of New Mexico, without regard to principles of conflicts of laws 
thereunder.  

(b) This Guaranty shall be binding upon Guarantor and its successors and permitted assigns 
and inure to the benefit of and be enforceable by Counterparty and its successors and 
permitted assigns.  Guarantor may not assign this Guaranty in part or in whole without the 
prior written consent of Counterparty, except that the Guarantor may make such an 
assignment without such consent if the assignee meets the requirements of a Seller 
Guarantor as defined in the Agreement and Guarantor’s obligations hereunder are 
expressly assumed in writing by such assignee in a form reasonably acceptable to the 
Counterparty; provided that such assumption shall be deemed to release the Guarantor from 
all of its obligations under this Guaranty automatically and without further action by the 
Guarantor or the Counterparty.  Counterparty may not assign this Guaranty in part or in 
whole except (i) with the prior written consent of Guarantor, or (ii) to an assignee of the 
Agreement in conjunction with an assignment of the Agreement in its entirety 
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accomplished in accordance with the terms thereof.  

(c) This Guaranty embodies the entire agreement and understanding between Guarantor and 
Counterparty and supersedes all prior agreements and understandings relating to the subject 
matter hereof.   

(d) The headings in this Guaranty are for purposes of reference only, and shall not affect the 
meaning hereof.  Words importing the singular number hereunder shall include the plural 
number and vice versa, and any pronouns used herein shall be deemed to cover all genders.  
The term “person” as used herein means any individual, corporation, partnership, joint 
venture, association, joint-stock company, trust, unincorporated association, or 
government (or any agency or political subdivision thereof). 

(e) Wherever possible, any provision in this Guaranty which is prohibited or unenforceable in 
any jurisdiction shall, as to such jurisdiction, be ineffective only to the extent of such 
prohibition or unenforceability without invalidating the remaining provisions hereof, and 
any such prohibition or unenforceability in any one jurisdiction shall not invalidate or 
render unenforceable such provision in any other jurisdiction. 

(f) Counterparty (by its acceptance of this Guaranty) and Guarantor each hereby irrevocably: 
(i) consents and submits to the exclusive jurisdiction of the United States District Court for 
the District of New Mexico for the purposes of any suit, action or other proceeding arising 
out of this Guaranty or the subject matter hereof or any of the transactions contemplated 
hereby brought by Counterparty, Guarantor or their respective successors or assigns; and 
(ii) waives (to the fullest extent permitted by applicable law) and agrees not to assert any 
claim that it is not personally subject to the jurisdiction of the above-named courts, that the 
suit, action or proceeding is brought in an inconvenient forum, that the venue of the suit, 
action or proceeding is improper or that this Guaranty or the subject matter hereof may not 
be enforced in or by such court. 

(g) COUNTERPARTY (BY ITS ACCEPTANCE OF THIS GUARANTY) AND 
GUARANTOR EACH HEREBY IRREVOCABLY, INTENTIONALLY AND 
VOLUNTARILY WAIVES THE RIGHT TO TRIAL BY JURY WITH RESPECT TO 
ANY LEGAL PROCEEDING BASED ON, OR ARISING OUT OF, UNDER OR IN 
CONNECTION WITH, THIS GUARANTY, OR ANY COURSE OF CONDUCT, 
COURSE OF DEALING, STATEMENTS (WHETHER VERBAL OR WRITTEN) OR 
ACTIONS OF ANY PERSON RELATING HERETO.  THIS PROVISION IS A 
MATERIAL INDUCEMENT TO GUARANTOR’S EXECUTION AND DELIVERY OF 
THIS GUARANTY. 

 
*  *  * 

 
 
IN WITNESS WHEREOF, the Guarantor has executed this Guaranty on _____________, 20__, 
but it is effective as of the Effective Date. 
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[●] 
By:          
Name:         
Title:          
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EXHIBIT K 
(to Energy Storage Agreement) 

 
COMMERCIAL OPERATION 
FORM OF CERTIFICATION 

 
 

This certification (“Certification”) of Commercial Operation is delivered by _______(“Seller”) to 
Public Service Company of New Mexico (“Buyer”) in accordance with the terms of that certain 
Energy Storage Agreement dated _______ (“Agreement”) by and between Seller and Buyer.  All 
capitalized terms used in this Certification but not otherwise defined herein shall have the 
respective meanings assigned to such terms in the Agreement. 

Seller hereby certifies and represents to Buyer the following: 

(1) An Energy Storage System with a designed power output capability of [●] MW for four (4) 
consecutive hours has been constructed, commissioned and tested and is capable of delivering 
Discharge Energy on a sustained basis (in accordance with the ESS manufacturer’s requirements 
and the Commissioning Tests); 

(2) [●] has obtained all necessary rights under the Interconnection Agreement for the 
interconnection and delivery of Discharge Energy to the Point of Delivery and is not in breach of 
the Interconnection Agreement; and 

(3) the Project has been completed in all material respects (except for Delayed ESS Capacity 
and punch list items that do not materially and adversely affect the ability of the Project to operate 
as intended). 

A certified statement of the Licensed Professional Engineer, attached hereto, has been provided as 
evidence of Commercial Operation of the Project to provide Product and meet, at a minimum, the 
requirements indicated herein. 

EXECUTED by SELLER this ________ day of _____________, 20__. 
 

[●] [Licensed Professional Engineer] 
Signature:  Signature:  

Name:  Name:  
Title:  Title:  

  Date:  
 License Number and LPE Stamp:  
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EXHIBIT L 
(to Energy Storage Agreement) 

 
RESERVED 
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EXHIBIT M 
(to Energy Storage Agreement) 

 
ESS Operating Restrictions 

 
 

Subject to the terms of this ESA, the ESS shall be operated in accordance with the following 
operating restrictions:  
 

1. Maximum annual average state of charge: 60%;  
2. Minimum allowable state of charge for non-operating periods that are greater than three 

(3) months in duration: 30%; and  
3. Battery refresh requirement: The battery will be charged and discharged at least one (1) 

cycle every six (6) months during non-operating periods. 
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EXHIBIT N 
(to Energy Storage Agreement) 

ESS Functional Mapping 
 
The Project’s NERC verified ESS Generation Owner, ESS Generator Operator and Operations and 
Maintenance Contractor functional mapping requirements information is as follows: 
 

 Entity Name Point of Contact E-mail Phone 
Generator Owner (GO)     
Generator Operator (GOP)     
Operations and Maintenance 
Contractor 
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EXHIBIT O 
(to Energy Storage Agreement) 

Example ESS Payment Structure upon PPA Default 
 
Calculation of Solar Generation used for ESA Pricing:  If the PPA is terminated for any reason and the 
ESA remains binding, then the basis of solar generation used for ESA pricing (MWh) shall be reasonably 
calculated by Seller taking into account the historical trend of the Solar Project Performance Test Ratio as 
validated against the historical weather and pyranometer data from the meteorological station(s) at the 
Site, as applied to the actual weather, and pyranometer data experienced after the termination of the PPA 
and as adjusted to account for electrical losses using the Annual Performance Test PVSYST Model.  Such 
calculations shall account for the historical trend of project availability as well as adjustments to the Solar 
Project Performance Test Ratio to account for ongoing annual solar degradation consistent with historic 
trending.  Buyer shall have the right to review and approve Seller’s calculations of ESS Deemed Energy. 
 
An annual degradation rate and system availability consistent with the actual historical degradation rate 
and system availability of the Solar Project will be used in the Annual Performance Test PVSYST Model.  
However, if at the time of PPA termination, three (3) or more years of historical data is not available, a 
value of seven-tenths of one percent (0.7%) per year will be used for annual degradation and a value of 
ninety five percent (95%) will be used for annual availability. 
 

Table 1 

(to be used in accordance with Section 12.4D, if applicable) 

Commercial Operation Year of PPA Termination Maximum Reduction in ESS Energy Payment 
Rate 

($/MWh – fixed for remainder of term) 
1 $5.50 
2 $4.93 
3 $4.33 
4 $3.72 
5 $3.09 
6 $2.44 
7 $1.88 
8 $1.76 
9 $1.63 
10 $1.50 
11 $1.37 
12 $1.23 
13 $1.09 
14 $0.94 
15 $0.80 
16 $0.64 
17 $0.49 
18 $0.33 
19 $0.17 
20 $0 
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Route 66 Energy 
Storage Agreement 

ENERGY STORAGE AGREEMENT 
 

This Energy Storage Agreement (“ESA” or “Agreement”), as may be amended from time 
to time, is entered into this 27th Day of September, 2023 (“Execution Date”), by and between 
Public Service Company of New Mexico, a New Mexico corporation (“PNM” or “Buyer”), whose 
principal place of business is 414 Silver Avenue SW, Albuquerque, NM 87102, and  Route 66 
Energy Storage, LLC, a Delaware limited liability company (“Seller”), whose principal place of 
business is 999 NM 124, San Fidel, NM 87049. Buyer and Seller may be referred to in this Energy 
Storage Agreement individually as a “Party” and collectively as the “Parties.” 

WHEREAS, Buyer is a public utility that owns and operates electric generation, 
transmission, and distribution facilities and is subject to the laws of the State of New Mexico and 
the rules and regulations of the New Mexico Public Regulation Commission; and 

WHEREAS, Seller desires to develop, design, construct, own and operate an energy storage 
facility, as further defined herein and in Exhibit A;  

WHEREAS, Seller desires to sell and deliver to Buyer the Product generated by the Project, 
and Buyer agrees to buy the same from Seller, in accordance with the terms and conditions set forth 
in this ESA; and 

WHEREAS, Buyer and Seller intend to enter into a certain Power Purchase Agreement, 
pursuant to which some of the energy generated by the Solar Facility will be used exclusively in 
Seller’s ESS, 

NOW, THEREFORE, in consideration of the mutual covenants herein contained, the 
sufficiency and adequacy of which are hereby acknowledged, the Parties agree to the following: 

ARTICLE 1 
Definitions and Rules of Interpretation 

1.1 Definitions.  The following terms shall have the meanings set forth herein. 

“Abandonment” means (a) a cessation of work and operations at or in respect of the 
Project for more than one hundred eighty (180) Days by Seller or Seller’s contractors but only if 
such cessation is not caused by a Force Majeure Event or not in accordance with Seller’s Project 
Schedule, or (b) the relinquishment of possession and control of the Project (or any material portion 
thereof) by Seller, other than a transfer permitted under this ESA. 

 “AC” means alternating electric current. 

“Accounting Standards” has the meaning set forth in Section 22.18. 

“Actual Charge Ramp Rate Delay” has the meaning set forth in Exhibit F. 

“Actual Discharge Ramp Rate Delay” has the meaning set forth in Exhibit F. 
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“Actual System Latency Delay” has the meaning set forth in Exhibit F. 

 “Additional Consents” means the approvals, consents, authorizations or other 
requirements not listed in the definition of Governmental Approvals in this ESA that are required 
from any Governmental Authority with respect to the Project. 

“Affiliate” of any named Person or entity means any other person or entity that controls, is 
under the control of, or is under common control with, the named entity.  For purposes of this 
definition, the term “control” (including the terms “controls,” “under the control of” and “under 
common control with”) means the possession, directly or indirectly, of the power to direct or cause 
the direction of the management and policies of a Person or entity, whether through ownership of 
fifty percent (50%) or more of the outstanding capital stock or other equity interests of any class 
of voting securities, by contract, or otherwise. With respect to Seller, Affiliate shall include NEP, 
NEOP, NEECH, NEER, and NEE, and their respective direct or indirect subsidiaries. 

“After Tax Basis” means, with respect to any payment received or deemed to have been 
received by a Party, the amount of such payment (“Base Payment”) supplemented by a further 
payment (“Additional Payment”) to such Party so that the sum of the Base Payment plus the 
Additional Payment shall, after deduction of the amount of all Taxes (including any federal, state 
or local income taxes) required to be paid by such Party in respect of the receipt or accrual of the 
Base Payment and the Additional Payment (taking into account any current or previous credits or 
deductions arising from the underlying event giving rise to the Base Payment and the Additional 
Payment), be equal to the amount required to be received. Such calculations shall be made on the 
assumption that the recipient is subject to federal income taxation at the highest statutory rate 
applicable to corporations for the relevant period or periods, and state and local taxes at the highest 
rates applicable to corporations with respect to such Base Payment and Additional Payment, and 
shall take into account the deductibility (for federal income tax purposes) of state and local income 
taxes. 

“AGC” stands for “Automatic Generation Control” and means energy management system 
equipment that automatically adjusts the quantity of Charging Energy and Discharge Energy of the 
Project, including communication circuits to communicate Project operating information to 
Buyer’s representatives on a real-time basis for the purpose of telemetering, supervisory 
control/data acquisition and voice communications. 

“Ancillary Services” means operating reserves, frequency regulation, reactive supply, 
voltage control, frequency response, contingency reserves, and other products associated with the 
storage and delivery of Energy, each to the extent that the Project is capable of providing such 
services in its then-current configuration. 

“Applicable Law” means all applicable laws, statutes, treaties, codes, ordinances, 
regulations, certificates, orders, executive orders, licenses and permits of any Governmental 
Authority, now in effect or hereafter enacted, amendments to any of the foregoing, interpretations 
of any of the foregoing by a Governmental Authority having jurisdiction over this ESA and matters 
related thereto, the Parties or the Project, and all applicable judicial, administrative, arbitration and 
regulatory decrees, judgments, injunctions, writs, orders, awards or like actions (including those 
relating to human health, safety, the natural environment or otherwise). 
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“BAA Reliability Curtailment” has the meaning ascribed in the PPA. 

“Back-Up Metering” has the meaning set forth in Section 5.3(D). 

“Bankruptcy Code” means the United States Bankruptcy Code, 11 U.S.C. § 101 et seq., 
as amended from time to time. 

“BESS Equipment” means batteries, battery modules, onboard sensors, control 
components, inverters, or any of their components. 

“Business Day” means any calendar Day that is not a Saturday, a Sunday, or a state and/or 
federal recognized holiday on which banks in Albuquerque, New Mexico, are permitted or 
authorized to close. 

“Buyer” has the meaning set forth in the Preamble. 

“Buyer Costs” means (a) brokerage fees, commissions and other similar third-party 
transaction costs and expenses reasonably incurred and documented by Buyer either in terminating 
any arrangement pursuant to which it has hedged its obligations under this ESA or entering into 
new arrangements which replace this ESA; and (b) all reasonable attorneys’ fees and expenses 
reasonably incurred by Buyer in connection with the termination of this ESA, to the extent such 
costs are not already accounted for under Replacement ESS Costs. 

“Buyer Curtailment” has the meaning ascribed in the PPA. 

“Buyer-Requested Performance Tests” has the meaning set forth in Section 10.5. 

“Buyer Termination Payment” means the sum of (a) the difference between (i) the net 
present value of the Replacement ESS Costs, calculated using a discount factor equal to the current 
yield for direct obligations of the United States Treasury with a maturity that is closest to, but not 
less than, the remaining Term of the ESA, and (ii) the Contract Value, plus (b) Buyer Costs.  Any 
such calculations will be based on reasonable assumptions as to future Project operations, 
differences between a replacement contract and this ESA, and similar considerations. To the extent 
the total value of the calculation in subpart (a) above is negative, the value used in such subpart (a) 
will be zero. The Buyer Termination Payment shall not include consequential incidental, punitive, 
exemplary, indirect or business interruption damages. For termination occurring before the 
Commercial Operation Date, the Buyer Termination Payment shall not exceed the Development 
Security, minus any Delay Damages paid. 

“Change in Law” means (a) the adoption or taking effect of any Applicable Law, (b) any 
change in Applicable Law or in the administration, interpretation, or application thereof by any 
Governmental Authority, or (c) the implementation of any of the foregoing, in each case, to the 
extent the same has a binding effect on a Party (or the “Seller” (as defined in the PPA)) after the 
Effective Date. 

“Change of Control” means any circumstance in which Ultimate Parent ceases to own, 
directly or indirectly through one or more intermediate entities, at least fifty percent (50%) of the 
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outstanding equity or voting interests in Seller; provided, in calculating ownership percentages for 
purposes of the foregoing: 

(A) any ownership interest in Seller held by Ultimate Parent indirectly through 
one or more intermediate entities shall not be counted towards Ultimate Parent’s ownership interest 
in Seller unless Ultimate Parent directly or indirectly owns more than fifty percent (50%) of the 
outstanding equity or voting interests in each such intermediate entity; and 

 
(B) ownership interests in Seller owned directly or indirectly by any Lender 

(including any Tax Equity Investor) shall be excluded from the total outstanding equity interests in 
Seller.  
 
Notwithstanding the foregoing, a Change of Control will not include any direct or indirect transfer 
of the interests in Seller to NEP; provided that following such transfer the entity that operates the 
Project is (or contracts with) a Qualified Operator. 

“Charging Energy” means the amount of Energy supplied by Buyer at Buyer’s cost and in 
accordance with Prudent Utility Practices, and delivered to Seller at the Point of Delivery to be 
stored at the Project for the purpose of charging the ESS and discharge at a later time, as measured 
by the Electric Metering Devices, accounting for estimated AC losses (based on methodology 
agreed to by the Parties) between the Electric Metering Devices and the Point of Delivery that are 
not already reflected in the metered data. 

“Commercial Operation” means that (a) the ESS has been constructed, commissioned, 
tested, and proven capable of delivering a minimum of ninety-five percent (95%) of the Guaranteed 
ESS Capacity on a sustained basis without experiencing any abnormal or unsafe operating 
conditions on any interconnected system; (c) all Seller required permits, required consents, and 
Governmental Approvals are in full force and effect; (d) the ESS Unit Capabilities have been 
demonstrated through testing in accordance with applicable test protocols and procedures set forth 
in Exhibit F or by another method acceptable to Buyer; (e) Seller has obtained all necessary rights 
under an Interconnection Agreement between Seller and the Transmission Provider for 
interconnection and delivery of Discharge Energy to the Point of Delivery and interconnection and 
delivery of Charging Energy from the Point of Delivery and is not in breach of its Interconnection 
Agreement; (f) Seller has satisfactorily completed the Pre-Commercial Operation Date Testing and 
Modifications requirements set forth in the Interconnection Agreement; (g) Seller has obtained 
required insurance coverage as set forth in this ESA; and (h)  Seller has provided to Buyer an 
officer’s certificate that the Project has been completed in all material respects. 

“Commercial Operation Date” means the date, as determined in accordance with Section 
3.10, on which (a) Buyer accepts from Seller a written notification to Buyer that Commercial 
Operation has commenced in accordance with Section 3.10, (b) Seller provides to Buyer  
certification from a Licensed Professional Engineer, substantially in the form attached hereto as 
Exhibit J, with all fees and costs associated with the Licensed Professional Engineer having been 
borne by Seller, and (c) Seller shall have delivered the Delivery Term Security to Buyer in 
accordance with the relevant provisions of Article 19. 
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“Commercial Operation Year” means a period of twelve (12) consecutive Months.  The 
first Commercial Operation Year shall commence on the Commercial Operation Date and end on 
the last Day of the Month that is twelve (12) full Months after the Commercial Operation Date, and 
each subsequent Commercial Operation Year shall be each twelve (12) Month period thereafter. 

“Confidential Information” has the meaning set forth in Section 22.14(C). 

“Contract Value” means the sum of the present values of the ESS Energy Payments for 
each Commercial Operation Year (or portion thereof) in the then-remaining term (determined 
without reference to the early termination) of the quantity of Energy Output expected to be 
produced during such Commercial Operation Year (or portion thereof) times the ESS Energy 
Payment Rate for such Commercial Operation Year. All elements of the foregoing calculations 
shall be determined in a commercially reasonable manner. The present values of the monthly 
payments from their payment dates in the foregoing calculations shall be determined using a 
discount factor equal to the current yield for direct obligations of the United States Treasury with 
a maturity that it closest to, but not less than, the remaining Term of the ESA. 

“Contractual End Date” means May 27, 2047. 

“Data Breach” has the meaning set forth in Section 22.14(F). 

“Day” means a calendar day and includes Saturdays, Sundays and holidays; if a payment 
falls due on a Day that is not a Business Day, the payment will be due on the next Business Day 
thereafter. 

“DC” means direct current. 

“Debt” means solely with respect to Seller after the Commercial Operation Date, without 
duplication, (a) all obligations of Seller for borrowed money, (b) all obligations of Seller evidenced 
by bonds, debentures, notes or other similar instruments, (c) all obligations of Seller to pay the 
deferred purchase price of property or services, except trade accounts payable and other accrued 
expenses arising in the ordinary course of business, (d) all deferred obligations of Seller to 
reimburse any bank or other Person in respect of amounts paid or advanced under a letter of credit, 
line of credit or other instrument, and (e) obligations of Seller in respect of interest rate swap 
agreements, caps, collars, or other interest rate hedging mechanisms. 

“Default Rate” has the meaning set forth in Section 9.4. 

“Defaulting Party” means the Party with respect to which an Event of Default under Article 
12 has occurred. 

“Delay Damages” has the meaning set forth in Section 3.7. 

“Delayed ESS Capacity” has the meaning set forth in Section 3.7. 

“Delivery Term” has the meaning set forth in Section 7.1. 

“Delivery Term Security” has the meaning set forth in Section 19.1. 
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“Development Security” has the meaning set forth in Section 19.1. 

“Discharge Energy” means Energy discharged from the ESS and delivered to Buyer at the 
Point of Delivery, as measured by the Electric Metering Devices, corrected for any estimated 
electrical losses to the Point of Delivery and excluding losses attributable to any other facility 
sharing the same Point of Delivery, based on methodology agreed to by the Parties. 

“Disclosing Party” has the meaning set forth in Section 22.14(A). 

“Dispute Notice” has the meaning set forth in Section 13.8. 

“Disputing Party” has the meaning set forth in Section 9.5(A). 

“DOC” means the U.S. Department of Commerce. 

“Dollars” means the lawful currency of the United States of America. 

“Downgrade Event” shall mean that, with respect to any two of the three Rating Agencies 
provided, the long-term credit rating of a Person’s long-term senior unsecured debt is not as follows 
(a) “Baa2” or higher by Moody’s, (b) “BBB” or higher by S&P, and (c) “BBB” or higher by Fitch. 

“Early Termination Date” has the meaning set forth in Section 12.4.  

“Electric Interconnection Point” means the physical point at which electrical 
interconnection is made between the Project and the Transmission Provider’s Transmission 
System. 

“Electric Metering Device(s)” means all metering and data processing equipment used to 
measure, record, or transmit data relating to Charging Energy and Discharge Energy. Electric 
Metering Devices include the Primary Metering Devices and Back-Up Metering including the 
metering current transformers and the metering voltage transformers.  

“Emergency Condition” means (a) a condition or situation that presents an imminent 
physical threat of danger to life, health or property, and/or could reasonably be expected in the 
opinion of the Transmission Provider to cause a significant disruption to the Transmission 
Provider’s Transmission System or otherwise be required in accordance with the requirements of 
the Reliability Coordinator and/or NERC/WECC, or (b) any system condition not consistent with 
Prudent Utility Practices; provided that an Emergency Condition shall not include any emergency 
caused by Seller’s breach of its Interconnection Agreement with the Transmission Provider. 

“Energy” means three-phase, 60-cycle alternating current electric energy, expressed in 
units of kWh or MWh, delivered to or received from the Project in each case at a nominal voltage 
at the Point of Delivery, as measured by Electric Metering Devices, net of auxiliary loads, station 
electrical uses and appropriate line losses. 

“Energy Output” shall have the meaning as ascribed to it in the PPA. 
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“Energy Storage Services” means the acceptance of Charging Energy at the Project, the 
storing of Energy in the Project, and the delivery of Discharge Energy from the Project at the Point 
of Delivery, all in accordance with Buyer’s dispatch instructions and subject to the terms and 
conditions of this ESA.  

“Energy Storage System” or “ESS” means the energy storage equipment, storage system 
controller, inverters, transformers, thermal management system, and other equipment necessary to 
charge, store, and subsequently deliver electricity from the Project to the Point of Delivery. 

“Environmental Attributes” means all attributes, aspects, characteristics, claims, credits, 
benefits, reductions, offsets or allowances of an environmental or other nature that are created or 
otherwise arise from the Project’s delivery or storage of electricity from renewable energy 
resources in contrast with the generation of electricity using nuclear or fossil fuels or other 
traditional resources. Forms of such attributes include any and all environmental air quality credits, 
green credits, including carbon credits, emissions reduction credits, certificates, tags, offsets, 
allowances, or similar products or rights, howsoever entitled, (a) resulting from the avoidance of 
the emission of any gas, chemical, or other substance, including mercury, nitrogen oxide, sulfur 
dioxide, carbon dioxide, carbon monoxide, particulate matter or similar pollutants or contaminants 
of air, water or soil, gas, chemical, or other substance, and (b) attributable to the generation, 
purchase, sale or use of Energy. Environmental Attributes include those currently existing or 
arising during the Term under local, state, regional, federal, or international legislation or 
regulation relevant to the avoidance of any emission described above under any governmental, 
regulatory or voluntary program, including the United Nations Framework Convention on Climate 
Change and related Kyoto Protocol or other programs, laws or regulations. Environmental 
Attributes include the reporting rights related to any such attributes, aspects, characteristics, claims, 
credits, benefits, reductions, offsets, or allowances, including the right of a Person to report the 
ownership thereof in compliance with federal or state law, if applicable, or otherwise to a federal 
or state agency or any other Person. Environmental Attributes specifically exclude (x) Tax 
Benefits, (y) depreciation deductions and depreciation benefits, and other tax benefits arising from 
ownership or operation of the Project; and (z) any Energy, reliability, or other power attributes 
from the Project. 

“Environmental Contamination” means the introduction or presence of Hazardous 
Materials at such levels, quantities, or location, or of such form or character, as to constitute a 
violation of federal, state or local laws or regulations, and present a material risk under federal, state 
or local laws and regulations that the Site will not be available or usable, whether in whole or in 
part, for the purposes contemplated by this ESA. 

“Equivalent Full Cycle” means the equivalent of a full ESS charge/discharge cycle with 
the associated delivery of Discharge Energy (in MWh) equivalent to the Guaranteed ESS Capacity 
over a four (4) hour duration. An Equivalent Full Cycle occurs when the total Discharge Energy (in 
MWh) over a period of time, regardless of the depth of battery discharge or quantity of partial 
charges/discharges, divided by the product of the Guaranteed ESS Capacity times four (4) hours (in 
MWh) equals one (1). 

DocuSign Envelope ID: 4586F5B1-8B95-4C79-B18B-F7D8DC229A22DocuSign Envelope ID: AF574303-B0EA-44B4-965E-4FA2FF36EE33



 

8 
161071726v2 

Route 66 Energy 
Storage Agreement 

“ESA” means this Energy Storage Agreement between Seller and Buyer, including the 
Exhibits and Schedules attached hereto, as the same may be amended from time to time in 
accordance with the provisions hereof. 

“ESS Capacity” means the power (expressed in MW as measured at the Point of Delivery) 
that can be discharged from the ESS for four (4) consecutive hours when starting from the 
Maximum State of Charge and discharging to the Minimum State of Charge, as determined 
periodically in accordance with applicable test protocols and procedures set forth in Exhibit F.  

“ESS Energy Payment” has the meaning set forth in Section 8.1(A). 

“ESS Energy Payment Rate” means the price to be paid by Buyer to Seller as set forth in 
this ESA. 

“ESS Capacity Shortfall Damages” has the meaning set forth in Section 3.8.  

“ESS Capacity Test” has the meaning set forth in Exhibit F. 

“ESS Deemed Energy” means the amount of Energy Output that was not delivered to 
Buyer by Seller under the PPA but would have been so delivered but for a Buyer Curtailment, 
BAA Reliability Curtailment, or Transmission Provider Curtailment as such terms are defined in 
the PPA. ESS Deemed Energy (MWh) shall be reasonably calculated by Seller taking into account 
weather and pyranometer data from the meteorological station(s), via a mutually agreed upon 
method, at the Site for all or a portion of the Solar Units taken out of service due to the Buyer 
Curtailment, BAA Reliability Curtailment, or Transmission Provider Curtailment but excluding 
any Solar Unit(s) taken out of service or operating at a reduced capacity for other reasons, and 
adjusted to account for electrical losses in delivering Energy to the Point of Delivery. Buyer shall 
have the right to review Seller’s calculations of ESS Deemed Energy and approve such calculations 
in Buyer’s commercially reasonable discretion. 

“ESS Non-Performance Liquidated Damages” has the meaning set forth in Section 3.13. 

“ESS Operating Restrictions” means the operating restrictions of the ESS set forth in 
Exhibit -M. 

“ESS Response Delay” has the meaning set forth in Exhibit F. 

“ESS Response Delay Damages” has the meaning set forth in Section 3.13(B). 

“ESS Roundtrip Efficiency” means the ratio of the delivered Discharge Energy to the 
delivered Charging Energy, in each case as determined periodically in accordance with applicable 
test protocols and procedures set forth in Exhibit F. 

“ESS Unit Capabilities” has the meaning set forth in Section 3.12. 

“Event of Default” means a Seller Event of Default as set forth in Section 12.1 or a Buyer 
Event of Default as set forth in Section 12.2. 
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“Excused Delay” means any of the following: (a) Force Majeure, (b) any WRO Restraint; 
(c) any act or omission of Buyer or its Affiliates or its or their respective employees, contractors, 
or agents that is a material breach of Buyer’s obligations under this Agreement, (d) a Transmission 
Delay (unless such Transmission Delay is attributable to a failure of Seller to satisfy its obligations 
under the Interconnection Agreement), or (e) a delay in obtaining all zoning approvals, 
environmental approvals, permits and other governmental approvals necessary to construct and 
operate the Facility in the manner contemplated by this Agreement; provided, that the events set 
forth in subparts (b), (d) and (e) above shall only be “Excused Delays” to the extent that such 
events (i) are not caused by an act or omission of Seller, (ii) occur despite Seller’s exercise of 
Prudent Utility Practices, (iii) is not reasonably foreseeable, (iv) is beyond the reasonable control 
of and is not caused by the negligence or lack of due diligence of the affected Party or its 
contractors or suppliers and (v) does not lead to an actual delay of the critical path of the Project. 

“Execution Date” has the meaning set forth in the Preamble. 

“Expected Commercial Operation Date” has the meaning set forth in Section 3.1. 

“FERC” means the Federal Energy Regulatory Commission or any successor agency. 

“Fitch” shall mean Fitch Ratings Inc. or any successor thereto, or in absence of such 
successor, a nationally recognized credit rating agency. 

“Force Majeure Event” has the meaning set forth in Section 14.1. 

“Frequency Response Capability” means the ability of the ESS to react to frequency 
within predefined bounds as specified in Section 3.12(G), measured in MW per 0.1 Hz, by charging 
or discharging to counter frequency deviations and supporting frequency as required by NERC 
Reliability Standard BAL-003-1, IEEE Standard 2800-2022, and September 2018 NERC 
Reliability Guideline for BPS-Connected Inverter-Based Resource Performance at the Point of 
Delivery, as may be amended or updated, and is within the capabilities of the ESS as of the 
Commercial Operation Date. 

“Future Environmental Attributes” means the Environmental Attributes, if any, that are 
associated with the Project, and that the Project and the Energy Storage Services provided 
therefrom are eligible to receive or generate, based on Applicable Laws, policies or programs of a 
Governmental Authority that take effect after the Execution Date. Future Environmental Attributes 
are further described in Section 7.3 and Article 11 herein. 

“Future Environmental Attribute Cost Cap” has the meaning given in Section 11.1(E). 

“GAAP” has the meaning set forth in Section 22.18. 

“Governmental Approval” means any authorization, consent, permission, approval 
(including an NMPRC Approval), license, ruling, permit, exemption, variance, order, judgment, 
instruction, condition, direction, directive, decree, declaration of or regulation by any Governmental 
Authority relating to the construction, development, ownership, occupation, startup, testing, 
operation or maintenance of the Project or to the execution, delivery or performance of this ESA or 
the procurement pursuant to this ESA of Environmental Attributes and shall also mean, where and 
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as applicable and the context so dictates, any and all authorization, consent, permission, approval, 
license, ruling, permit, exemption, variance, order, judgment, instruction, condition, direction, 
directive, decree, declaration of or regulation with regard to any Non-Governmental Compliance 
Obligations. 

“Governmental Authority” means any federal, tribal, state, local or municipal 
governmental body; any governmental, quasi-governmental, regulatory or administrative agency, 
commission, body or other authority exercising or entitled to exercise any administrative, executive, 
judicial, legislative, policy, regulatory or taxing authority or power; or any court or governmental 
tribunal. 

“Governmental Charges” means any Taxes, charges or costs that are assessed or levied by 
any Governmental Authority, including local, state or federal regulatory or taxing authorities that 
would affect the sale and purchase of the Product, either directly or indirectly. 

“Grid Charging Rate Adjustment” shall mean an increase in the ESS Energy Payment 
Rate in the amount of One Dollar and Ninety-Six Cents ($1.96) per MWh. 

“Gross Receipts Taxes” means any New Mexico state and local sales taxes, gross receipts 
taxes and similar taxes and charges. 

“Guaranteed Charge Ramp Rate” has the meaning set forth in Section 3.12. 

“Guaranteed Discharge Ramp Rate” has the meaning set forth in Section 3.12. 

“Guaranteed ESS Capacity” has the meaning set forth in Section 3.12 and shall be valid 
for the full duration of the ESA with no allowance for degradation. 

“Guaranteed ESS Roundtrip Efficiency” has the meaning set forth in Section 3.12. 

“Guaranteed PMAX” has the meaning set forth in Section 3.12. 

“Guaranteed Start Date” has the meaning set forth in Section 3.1. 

“Guaranteed System Latency” means the guaranteed time measured between when the 
control signal is received and the ESS responds to the signal by changing the discharge or charge 
power value by more than 1% of the control setpoint as determined by the actual System Latency 
in accordance with Exhibit F, as specified in Section 3.12. 

“Hazardous Materials” means any substance, material, gas, or particulate matter that is 
regulated by any Governmental Authority as an environmental pollutant or dangerous to public 
health, public welfare, or the natural environment including, without limitation, protection of non-
human forms of life, land, water, groundwater, and air, including but not limited to any material or 
substance that is (a) defined as “toxic,” “polluting,” “hazardous waste,” “hazardous material,” 
“hazardous substance,” “extremely hazardous waste,” “solid waste” or “restricted hazardous waste” 
under any provision of Applicable Law; (b) petroleum, including any fraction, derivative or 
additive; (c) asbestos; (d) polychlorinated biphenyls; (e) radioactive material; (f) designated as a 
“hazardous substance” pursuant to the Clean Water Act, 33 U.S.C. § 1251 et seq.; (g) defined as a 
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“hazardous waste” pursuant to the Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et 
seq.; (h) defined as a “hazardous substance” pursuant to the Comprehensive Environmental 
Response, Compensation, and Liability Act, 42 U.S.C. § 9601 et seq.; (i) defined as a “chemical 
substance” under the Toxic Substances Control Act, 15 U.S.C. § 2601 et seq.; or (j) defined as a 
“pesticide” under the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. § 136 et seq. 

“House Energy” means energy consumed by the ESS while the ESS is not charging or 
discharging as well as energy consumed by ESS ancillaries not directly involved in the control, 
receipt, storage, or discharge of energy during charging or discharging. 

“Interconnection Agreement” means the separate agreement between Seller and the 
Transmission Provider for interconnection of the Project to the Transmission Provider’s 
Transmission System, as such agreement may be amended from time to time.  

“Interconnection Facilities” means the Transmission Provider’s Interconnection 
Facilities and Seller’s Interconnection Facilities. 

“Issuer Minimum Requirements” has the meaning set forth in Section 19.2. 

“ITC(s)” means the investment tax credits established pursuant to Section 48 of the U.S. 
Internal Revenue Code of 1986, as such law may be amended or superseded. 

“kW” means one or more kilowatts AC of electricity, as the context requires. 

“kWh” means kilowatt hour AC. 

“Lender(s)” means any and all Persons, including Affiliates of Seller, (a) lending money or 
extending credit (including any financing lease, monetization of tax benefits, back-leverage or 
paygo financing, Tax Equity Financing or credit derivative arrangement) to Seller or to an Affiliate 
of Seller: (i) for the development, construction, interim or permanent financing or refinancing of 
the Project; (ii) for working capital or other ordinary business requirements of the Project (including 
the maintenance, repair, replacement or improvement of the Project); (iii) for any development 
financing, bridge financing, credit support, credit enhancement or interest rate protection in 
connection with the Project; (iv) for any capital improvement or replacement related to the Project; 
or (v) for the purchase of the Project and the related rights from Seller; (b) participating as a Tax 
Equity Investor in the Project; or (c) acting as any lessor under a lease finance arrangement relating 
to the Project. 

“Lender Consent” means the consent of the entities who financed the Solar Facility, and 
whose consent to this Agreement and any necessary clarifications or modifications to the PPA is 
required with respect to shared facilities between the ESS and the Solar Facility. 

“Letter of Credit” means an irrevocable, unconditional, transferable standby letter of credit 
for the benefit of the receiving Party that is issued by an entity meeting the Issuer Minimum 
Requirements and otherwise satisfies the requirements set forth in Section 19.2. 
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“Licensed Professional Engineer” means an independent, professional engineer 
reasonably acceptable to Buyer, licensed in the State of New Mexico and otherwise qualified to 
perform the work and provide the certifications required hereunder.  

“Local Provider” has the meaning set forth in Section 1.4. 

“Losses” has the meaning set forth in Section 20.1(A). 

“Maximum State of Charge” means one hundred percent (100%) usable state of charge, 
as reported by the ESS. 

“Minimum Qualifications” means the following minimum financial and technical 
qualifications: (i) Seller together with its Affiliates has financial capacity reasonably commensurate 
with a Person owning solar electricity generating and/or energy storage assets that have a nameplate 
capacity of not less than one thousand (1,000) MW and (ii) Seller in the aggregate when combined 
with the solar energy generating and/or storage assets owned by Seller's Affiliates, operates such a 
portfolio of solar energy generating and/or storage assets, including the Project, or has engaged a 
Qualified Operator to operate the Project. 

“Minimum State of Charge” means zero percent (0%) usable state of charge, as reported 
by the ESS. 

“Month” means a calendar month. 

“Monthly Billing Period” means the period during any particular Month in which Product 
has been made available at the Point of Delivery for sale to Buyer, whether or not occurring prior 
to or subsequent to the Commercial Operation Date. 

“Monthly Electricity Cost” means, for a month, the product of (a) the quantity of Charging 
Energy during such month, times (b) the Energy Output Payment Rate (as such term is defined in 
the PPA). 

“Moody’s” means Moody’s Investor Services, Inc. and any successor thereto. 

“Mountain Standard Time” or “MST” means the time that is seven (7) hours behind 
Coordinated Universal Time (UTC). 

“MW” means megawatt or one thousand (1,000) kW AC. 

“MWh” means megawatt hours AC. 

“NEE” means NextEra Energy, Inc., a Delaware corporation. 

“NEECH” means NextEra Energy Capital Holdings, Inc., a Delaware corporation. 

“NEER” means NextEra Energy Resources, LLC, a Delaware limited liability company. 

“NEOP” means NextEra Energy Operating Partners, LP, a Delaware limited partnership. 
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“NEP” means NextEra Energy Partners, LP, a Delaware limited partnership. 

“NERC” means the North American Electric Reliability Corporation or any successor 
organization. 

“NMPRC” means the New Mexico Public Regulation Commission or any successor 
agency. 

“NMPRC Approval” has the meaning set forth in Section 17.3(B). 

“Non-Defaulting Party” means the Party other than the Defaulting Party with respect to 
an Event of Default that has occurred under Article 12. 

“Non-Governmental Compliance Obligations” means all necessary filings, applications, 
accreditations, registrations and/or other requirements including deposits, fees, accounts, and/or 
other obligations with NERC, WECC, and all other applicable agencies, self-regulatory 
organizations and industry committees to which the Party is required to have membership and/or 
submit to jurisdiction in the performance of this ESA. 

“O&M Records” has the meaning set forth in Section 13.4(A). 

“OATT” means Open Access Transmission Tariff. 

“Operating Parameters” has the meaning set forth in Section 10.4(A). 

“Operating Procedures” means those procedures developed pursuant to Section 10.5. 

“Operating Records” means the final versions of operating logs, blueprints for 
construction, operating manuals, all warranties on equipment, and all documents, including but not 
limited to supply contracts, whether in printed or electronic format, that Seller uses or maintains for 
the operation of the Project. For the avoidance of doubt, Seller may redact from Operating Records 
information that Seller reasonably deems commercially sensitive.  Notwithstanding the foregoing, 
Seller may not redact information and data that is reasonably necessary for Buyer to perform audits 
or reviews allowed under this ESA, specifically including, but not limited to, audits allowed under 
Section 22.18 of this ESA as well as audits or reviews required to verify Seller’s compliance with 
its Representations, Warranties and Covenants outlined in Section 15.1, compliance with any ESS 
Unit Capabilities and Guaranteed ESS Availability Percentage, and Seller’s billing and payments 
under this ESA. 

“Outage Notice” has the meaning set forth in Section 7.5(A). 

“Party” or “Parties” has the meaning set forth in the Preamble and includes any permitted 
assignee of a Party. 

“Person” means any natural person, corporation, limited liability company, general 
partnership, limited partnership, proprietorship, other business organization, trust, union, 
association or Governmental Authority. 
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“PNM” has the meaning set forth in the Preamble. 

“Point of Delivery” means, unless otherwise modified in accordance with Section 3.11, 
the electric system point at which (a) Buyer delivers Charging Energy to Seller, (b) Seller delivers 
Discharge Energy to Buyer, and (c) Seller makes the Ancillary Services available to Buyer. The 
Point of Delivery shall be specified in Section 3.1 and Exhibit B to this ESA. 

“PPA” means the Power Purchase Agreement dated as of January 5, 2018 between Route 
66 Solar Energy Center, LLC and Buyer relating to the Solar Facility, attached as Exhibit O, 
including the Exhibits and Schedules attached thereto, as the same may be amended from time to 
time in accordance with the provisions thereof. 

“Primary Metering Device(s)” means the metering and data processing equipment used 
as the primary basis to measure, record, or transmit data relating to the Charging Energy or 
Discharge Energy associated with the Project. Primary Metering Devices include the metering 
current transformers and the metering voltage transformers. 

“Product” means all Energy Storage Services, Environmental Attributes, Ancillary 
Services, ESS Capacity and other ESS Unit Capabilities, all as made available by the Project, all 
of which shall be delivered for Buyer’s exclusive use pursuant to the terms of this ESA.  

“Project” means Seller’s energy storage facility, located in Cibola County, NM, with a 
designed maximum power discharge capability of 49.5 MW for four (4) hours (198 MWh), as 
identified and described in Article 3 and Exhibit A to this ESA, including all of the following (and 
any additions, modifications or replacements), the purpose of which is to store electricity and 
deliver such electricity to the Buyer at the Point of Delivery: Seller’s equipment, buildings, all of 
the conversion facilities, including the Energy Storage Systems, step-up transformers, output 
breakers, Seller’s Interconnection Facilities necessary to connect the ESS to the Electric 
Interconnection Point, protective and associated equipment, improvements, and other tangible 
assets, contract rights, easements, rights of way, surface use agreements and other interests or rights 
in real estate reasonably necessary for the construction, operation, and maintenance of the energy 
storage facilities that make the Product available subject to this ESA. 

“Project Manager” has the meaning set forth in Section 10.1(D). 

“Project Schedule” has the meaning set forth in Section 3.2. 

“Promotional Materials” has the meaning set forth in Section 22.15. 

“Prudent Utility Practice(s)” means the practices, methods, and acts (including the 
practices, methods, and acts engaged in or approved by a significant portion of the battery energy 
storage industry serving public utilities, WECC and/or NERC) for similar facilities that, at a 
particular time, in the exercise of reasonable judgment in light of the facts known or that should 
reasonably have been known at the time a decision was made, would have been expected to 
accomplish the desired result in a manner consistent with law, regulation, permits, codes, standards, 
reliability, safety, environmental protection, economy, and expedition. Prudent Utility Practice(s) 
are not necessarily defined as the optimal standard practice method or act to the exclusion of others, 
but rather refer to a range of actions reasonable under the circumstances. Subject to the foregoing, 
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with respect to the Project, Prudent Utility Practice(s) includes taking reasonable steps to ensure 
that: 

(A) equipment, materials, resources, and supplies, including spare parts inventories, are 
available to meet the Project’s needs; 

(B) sufficient operating personnel are available at all times and are adequately 
experienced, trained and licensed as necessary to operate the Project properly, efficiently, and in 
coordination with Buyer and are capable of responding to reasonably foreseeable Emergency 
Conditions whether caused by events on or off the Site; 

(C) preventive, routine, and non-routine maintenance and repairs are performed on a 
basis that ensures reliable, long-term and safe operation, and are performed by knowledgeable, 
trained, and experienced personnel utilizing proper equipment and tools; 

(D) appropriate monitoring and testing are performed to ensure equipment is functioning 
as designed; 

(E) equipment is not operated in a reckless manner, or in a manner unsafe to workers, 
the general public, or the interconnected system or contrary to environmental laws, permits or 
regulations or without regard to defined limitations, such as flood conditions, safety inspection 
requirements, operating requirements of the Interconnection Agreement, voltage, current, 
volt-ampere reactive (“VAR”) loading, frequency, rotational speed, polarity, synchronization, 
and/or control system limits; 

(F) equipment and components meet or exceed the standard of durability that is 
generally used for battery energy storage systems of the technology provided in the region and will 
function properly over the full range of ambient temperature and weather conditions reasonably 
expected to occur at the Site and under both normal and Emergency Conditions; and 

(G) equipment, components, and processes are appropriately permitted with any local, 
state, or federal Governmental Authority and are operated and maintained in accordance with 
applicable permit and regulatory requirements. 

“Qualified Operator” is (a) a Person that has at least three (3) years’ experience with 
operating energy storage systems to the extent reasonably available in the market and that is trained 
on the functionality and operation of the ESS technology, or (b) any other Person reasonably 
acceptable to Buyer. 

“Rating Agency” shall mean S&P, Moody’s, or Fitch. 

“Receiving Party” has the meaning set forth in Section 22.14(A).  

“Receiving Party’s Representatives” has the meaning set forth in Section 22.14(B). 

“Recording” has the meaning set forth in Section 22.19. 

“Regulatory End Date” has the meaning set forth in Section 17.3(B)(3).   
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“Reliability Coordinator” means the entity that fulfills the duties of the Reliability 
Coordinator as defined by NERC, and as delegated by WECC, for its Reliability Coordinator Area 
in the Western Interconnection.  

“Replacement ESS Costs” means the actual costs incurred by Buyer following an Event of 
Default that are reasonable and necessary to replace the Product which Seller, in accordance with 
this ESA, would have made available to Buyer but failed to so provide pursuant to this ESA. Buyer 
shall not have to enter into a replacement contract to establish the Replacement ESS Costs.  If Buyer 
does not enter into a replacement contract, then the Replacement ESS Costs will be based on the 
market price for comparable ESS Unit Capabilities, Future Environmental Attributes and Ancillary 
Services delivered to Buyer’s system under a structure that complies with Buyer’s financial 
accounting and operating lease structure requirements, as reasonably determined by a third party 
reasonably acceptable to both Parties.  In calculating such amounts, Buyer will comply with the 
requirements set forth in Section 12.4(A) in establishing the market price.  Replacement ESS Costs 
for an Event of Default also include (a) the reasonable amounts paid or incurred by Buyer for 
transmission of replacement Discharge Energy to the Point of Delivery and any associated 
transmission or distribution costs, and (b) Buyer’s expenses, including reasonable attorneys’ fees, 
incurred as a result of Seller’s failure to perform under this ESA. 

“Requested Actions” has the meaning set forth in Section 17.3. 

“S&P” means Standard & Poor’s Corporation and any successor thereto. 

“Scheduled Maintenance Outage” means a time during which the ESS is shut down or 
its output reduced to undergo scheduled maintenance in accordance with this ESA, or as otherwise 
agreed by Seller and Buyer. 

“Scheduling Coordinator Contact” has the meaning set forth in Section 3.9. 

“SEC” has the meaning set forth in Section 22.18. 

“Secondary Metering” has the meaning set forth in Section 5.3(D). 

“Security” means Development Security or Delivery Term Security, as applicable. 

“Seller” has the meaning set forth in the Preamble. 

“Seller Board Approval” means the approval of NEER’s designated internal governing 
body which possesses the authority to act or approve certain Seller capital expense commitments. 

“Seller Excused Hours” means those hours during which Seller is unable to make 
available Product as a result of: (a) a Scheduled Maintenance Outage, (b) a Force Majeure Event, 
or (c) any failure by Buyer to perform a material obligation under this ESA (other than due to a 
breach by Seller of its obligations under this ESA).  

“Seller Forced Outage” means an unplanned reduction, interruption, or suspension of all 
or a portion of Charging Energy receipts or Discharge Energy deliveries from the Project, in each 
case at the Point of Delivery and not associated with Seller Excused Hours. 
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“Seller Guarantor” means a Person that (a) has made a Seller Guaranty for the benefit of 
Buyer, and (b) is either (i) NEECH, or (ii) a Person with a long-term senior unsecured debt credit 
rating of “Baa3” or higher by Moody’s, “BBB-” or higher by S&P, and “BBB-” or higher by Fitch. 

“Seller Guaranty” means a guaranty in substantially the form attached as Exhibit I. 

“Seller Permitted Transfer” means any of the following: (a) a Change of Control of 
Seller’s Ultimate Parent (b) the direct or indirect transfer of shares of, or equity interests in, Seller 
to a Tax Equity Investor; or (c) a transfer of (i) all or substantially all of the assets of NEER or 
Seller’s Ultimate Parent in a single transaction, (ii) all or substantially all of Seller’s Ultimate 
Parent’s renewable energy generation portfolio in a single transaction, (iii) all or substantially all 
of NEER’s or Seller’s Ultimate Parent’s solar generation portfolio in a single transaction; or (iv) 
the direct or indirect transfer of shares of, or equity interest in, Seller to a Person, so long as an 
Affiliate of NEER continues to hold an economic interest in the Project, the transferee is acquiring 
a portfolio of other resources in the same transaction that, when aggregated with the Project, 
represent more than 1,000 MW of generation capacity, and the majority beneficial owner of Seller 
satisfies the Minimum Qualifications; provided that (in the case of (c)) following such transfer (A) 
the entity operating the Project is (or prior to the date of such transfer, retains) a Qualified Operator 
to operate the Project (or otherwise agrees not to interfere with the existing Qualified Operator for 
the Project); (B) such transfer does not have a material adverse effect on the Seller’s credit 
characteristics; (C) the transferee shall have complied with the obligations of the assigning Party to 
provide Development Security or Delivery Term Security, as applicable, in accordance with Article 
19 of this ESA; and (D) both the Seller and the “Seller” (as defined in the PPA) are owned by 
Seller’s Ultimate Parent. 

“Seller-Requested Performance Tests” has the meaning set forth in Section 10.5. 

“Seller Termination Payment” means the sum of (a) the difference between (i) the 
Contract Value and (ii) the net present value of the payments that can reasonably be expected to be 
applicable in the market under a replacement contract covering the same products (i.e., Product) 
calculated using a discount factor equal to the current yield for direct obligations of the United 
States Treasury with a maturity that is closest to, but not less than, the remaining Term of the ESA, 
plus (b) Seller’s Costs. Any such calculations will be based on reasonable assumptions as to future 
Project operations, differences between a replacement contract and this ESA, and similar 
considerations. Seller shall not have to enter into a replacement contract to establish the foregoing 
calculations.  The Seller Termination Payment shall not include consequential incidental, punitive, 
exemplary, indirect or business interruption damages. To the extent the total value of the calculation 
in subpart (a) above is negative, the resulting value to be used in subpart (a) will be zero.  

“Seller’s Costs” means (a) brokerage fees, commissions and other third-party transaction 
costs and expenses reasonably incurred and documented by Seller either in terminating any 
arrangement pursuant to which it has hedged its obligations under this ESA or in entering into new 
arrangements which replace this ESA; and (b) all reasonable attorneys’ fees and expenses 
reasonably incurred by Seller in connection with the termination of this ESA. 

“Seller’s Financial Statements” has the meaning set forth in Section 22.18(B). 
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“Seller’s Interconnection Facilities” means the equipment between the high side 
disconnect of the step-up transformer and the Electric Interconnection Point, including all related 
relaying protection and physical structures as well as all transmission facilities required to access 
the Transmission Provider’s Transmission System at the Electric Interconnection Point, along with 
any easements, rights of way, surface use agreements and other interests or rights in real estate 
reasonably necessary for the construction, operation and maintenance of such facilities. On the low 
side of the step-up transformer, “Seller’s Interconnection Facilities” includes Seller’s metering, 
relays, and load control equipment as provided for in the Interconnection Agreement. This 
equipment is located within the Project and is conceptually depicted in Exhibit B to this ESA. 

“Site” means the parcel or parcels of real property on which the Project will be constructed 
and located, including any easements, rights of way, surface use agreements and other interests or 
rights in real estate reasonably necessary for the construction, operation and maintenance of the 
Project. The Site for the Project is more specifically described in Section 3.3 and Exhibit C to this 
ESA. For the avoidance of doubt, this ESA is Site specific and any relocation or expansion of the 
physical location of the proposed Site (other than in connection with Seller’s Interconnection 
Facilities) will require prior Buyer approval, not to be unreasonably withheld. 

“Solar Facility” means the co-located forty-nine and a half (49.5) MWAC solar generating 
plant consisting of photovoltaic arrays, tracking devices, inverters, transformers, and other 
equipment necessary to collect sunlight and convert it into electricity which, among other things, 
will be used to charge the ESS per Buyer’s dispatch elections.   

“Solar Unit(s)” shall have the meaning as ascribed to it in the PPA.  

“Supplemental Tax Incentive” means any federal, state or local production tax credit or 
investment tax credit to the extent enacted and placed into effect under Applicable Law after the 
Execution Date that provides for additional or increased tax credits and is determined to be 
applicable to the Project, net of associated expenses, taxes, and lost Tax Benefits, if any. For the 
avoidance of doubt, Supplemental Tax Incentives do not and shall not include any benefits 
available under the Inflation Reduction Act of 2022 or any regulations promulgated thereunder, 
which, for the avoidance of doubt, are included in the ESS Energy Payment Rate. 

“System Control Center” or “SCC” means Buyer’s representative(s) responsible for 
dispatch of the ESS. 

“Tax Benefits” means (a) federal and state investment and/or production tax credits, 
Supplemental Tax Incentives, and any other tax credits that are or will be generated by the Project; 
and (b) any cash payments or outright grants of money made by a Governmental Authority relating 
directly to such tax credits. 

“Tax Equity Financing” means, with respect to Seller or an upstream equity owner of 
Seller, any transaction or series of transactions (including, without limitation, any transaction of 
the type described in this definition that utilizes a lease or inverted lease structure) resulting in a 
portion of the membership interests in Seller or an upstream equity owner, as applicable, being 
issued or otherwise provided to another Person (a “Tax Equity Investor”) in exchange for capital 
contributions to Seller or such upstream equity owner, as applicable, or the Project being sold to 
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and leased by Seller from a Tax Equity Investor, in either case for the purpose of raising a portion 
of the funds needed to finance the Project by monetizing the tax credits, depreciation and other 
Tax Benefits associated with the Project. 

“Tax Equity Investor” has the meaning set forth in the definition of Tax Equity Financing. 

“Taxes” means all taxes, fees, levies, licenses, or charges, including Gross Receipts Taxes, 
imposed by any Governmental Authority, other than taxes, levies, licenses or charges based upon 
net income or net worth as set forth in more detail in Section 9.7. 

“Term” means the period during which this ESA shall remain in full force and effect, and 
which is further defined in Article 2. 

“Termination Payment” means the Buyer Termination Payment or the Seller Termination 
Payment, as applicable. 

“Test Period” means the period commencing on the day the Project is energized, operates 
in parallel with the Transmission Provider’s Transmission System and is available to receive 
Charging Energy from and deliver Discharge Energy to the Point of Delivery, and ending on the 
Commercial Operation Date. 

“Transformer Failure” means the failure of the Project’s main generator step-up 
transformer, provided, however that Seller is using Prudent Utility Practice to overcome the 
Transformer Failure, and provided further, that Seller shall only have the right to claim relief for  a 
Seller Event of Default under Section 12.1(B)(4) hereunder in connection with a Transformer 
Failure once during the Term. 

“Transmission Delay” means the failure to complete and energize the Transmission 
Provider’s Interconnection Facilities by November 1, 2025 or Transmission Provider’s failure to 
complete the Transmission Provider’s Interconnection Facilities and all affected system upgrades 
by or before September 1, 2025; provided, that such delay is not caused by Seller or its Affiliates 
or any party for whom it is liable. 

“Transmission Provider” means the Person, designated agent, or third party acting in its 
capacity owning, controlling, or operating facilities used for the transmission of electric energy in 
interstate commerce and providing transmission service under the OATT and any successor entity, 
if applicable. 

“Transmission Provider Curtailment” has the meaning ascribed in the PPA. 

“Transmission Provider’s Interconnection Facilities” means the facilities necessary to 
connect the Transmission Provider’s Transmission System to the Electric Interconnection Point, 
including breakers, bus work, bus relays, and associated equipment installed by the Transmission 
Provider for the direct purpose of physically and electrically interconnecting the Project, along 
with any easements, rights of way, surface use agreements and other interests or rights in real estate 
reasonably necessary for the construction, operation and maintenance of such facilities. 
Arrangements for the installation and operation of the Transmission Provider’s Interconnection 
Facilities shall be governed by the Interconnection Agreement. 
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“Transmission Provider’s Transmission System” means the contiguously 
interconnected electric transmission and sub-transmission facilities over which the Transmission 
Provider has rights (by ownership or contract) to provide bulk transmission of capacity and energy 
from the Electric Interconnection Point. 

“Ultimate Parent” means (i) NEE, or (ii) after any transfer of the direct or indirect equity 
interests in Seller to NEP, NEE or NEP. 

“WECC” means the Western Electricity Coordinating Council, a NERC regional electric 
reliability council, or any successor organization. 

“WRO Restraint” means any withhold release order or other import restraint issued by 
U.S. Customs and Border Protection or other applicable Governmental Authority, including under 
the Uyghur Forced Labor Prevention Act, that prevents or delays the import or release of any BESS 
Equipment into the United States, and such order prevents or delays the delivery of such BESS 
Equipment to Seller for incorporation into the Project. 

1.2 Rules of Construction. 

(A) The masculine shall include the feminine and neuter. 

(B) References to “Articles,” “Sections,” “Exhibits” or “Schedules” shall be to 
articles, sections, exhibits, or schedules of this ESA unless otherwise stated. 

(C) The Exhibits and Schedules attached hereto are incorporated in and are 
intended to be a part of this ESA; provided, that in the event of a conflict between the terms of any 
Exhibit or Schedule and the terms of this ESA, the terms of this ESA shall take precedence. 

(D) This ESA was negotiated and prepared by both Parties with the advice and 
participation of counsel. The Parties have agreed to the wording of this ESA, and none of the 
provisions hereof shall be construed against one Party on the grounds that such Party is the author 
of this ESA or any part hereof. 

(E) The Parties shall act reasonably and in accordance with the principles of 
good faith and fair dealing in the performance of this ESA. Unless expressly provided otherwise in 
this ESA, (i) where the ESA requires the consent, approval, acceptance, agreement or similar action 
by a Party, such consent, approval, agreement or similar action shall not be unreasonably withheld, 
conditioned or delayed, and (ii) wherever the ESA gives a Party a right to determine, require, 
specify or take similar action with respect to a matter, such determination, requirement, 
specification or similar action shall be reasonable. 

(F) Use of the words “include” or “including” or similar words shall be 
interpreted as “including but not limited to” or “including, without limitation.” 

(G) Use of the words “tax” or “taxes” shall be interpreted to include taxes, fees, 
surcharges, and the like. 
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(H) All uses of the word “shall” in this ESA are to be interpreted as imperative 
and not permissive. 

1.3 Interpretation with Interconnection Agreement. Each Party shall conduct its 
operations in a manner intended to comply with FERC Standards of Conduct for Transmission 
Providers, requiring the separation of its transmission and merchant functions. 

(A) The Parties acknowledge and agree that the Interconnection Agreement shall 
be a separate and free-standing contract and that the terms of this ESA are not binding upon the 
Transmission Provider. 

(B) Notwithstanding any other provision in this ESA, nothing in the 
Interconnection Agreement shall alter or modify Seller’s or Buyer’s rights, duties and obligations 
under this ESA. This ESA shall not be construed to create any rights between Seller and the 
Transmission Provider. In any conflict between the terms of this ESA and the Interconnection 
Agreement, the Interconnection Agreement shall prevail; provided, that if a conflict is identified 
that limits ESA operational flexibility of Buyer as envisioned within the ESA, the Parties will meet 
and confer to establish operating protocols to resolve such conflicts within the confines of the 
Interconnection Agreement. 

(C) Seller expressly recognizes that, for purposes of this ESA, the Transmission 
Provider shall be deemed to be a separate entity and separate contracting party whether or not the 
Interconnection Agreement is entered into with Buyer, an Affiliate of Buyer, or a third-party entity. 

1.4 Interpretation of Arrangements for Electric Supply to the Project. This ESA does not 
provide for the supply of House Energy. Seller shall contract with the local utility in whose retail 
service territory the Project is located (“Local Provider”) for the supply of House Energy or any 
necessary backfeed power and station service power consistent with requirements of the 
Interconnection Agreement. Local Provider metering of House Energy must be separate from 
metering used to meter Charging Energy and Discharge Energy. 

(A) Seller’s arrangements for the supply of House Energy to the Project shall be 
separate and free-standing arrangements. Seller is responsible for independently securing a contract 
for necessary House Energy, backfeed power and station service power for the Project from the 
Local Provider, including any required line extension to facilitate such service.  Such contract shall 
be executed by both the Seller and Local Provider and provided to Transmission Provider at least 
ninety (90) Days prior to the earlier of the Commercial Operation Date and the in-service date of 
Seller’s Interconnection Facilities. The terms of this ESA are not binding upon the Local Provider. 
For purposes of this ESA, the Local Provider shall be deemed to be a separate entity and separate 
contracting party, whether or not the Local Provider is Buyer or an Affiliate of Buyer. 

(B) Notwithstanding any other provision in this ESA, nothing in Seller’s 
arrangements for the supply of House Energy to the Project shall alter or modify Seller’s or Buyer’s 
rights, duties and obligations under this ESA. This ESA shall not be construed to create any rights 
between Seller and Buyer in Buyer’s capacity as the Local Provider. 

(C) Separate from energy provided to the battery, Seller shall have the right to 
consume energy concurrently generated by the Solar Facility for House Energy and to co-locate 
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additional facilities designed to supply House Energy; provided, however, that excess energy 
produced from such additional facility shall not be delivered by Seller to Buyer under this ESA. 
House Energy shall be real time measured by a dedicated electric metering device with metering 
current transformers and metering voltage transformers and shall not be delivered by Seller to Buyer 
under this ESA. 

ARTICLE 2 
Term and Termination 

2.1 Execution Date and Term. This ESA shall become effective on the Execution Date, 
subject to conditions precedent set forth herein, and shall end at 11:59 p.m. Mountain Prevailing 
Time on Contractual End Date, subject to the early termination provisions set forth herein. 
Applicable provisions of this ESA shall continue in effect after termination, including early 
termination, to the extent necessary to enforce or complete the duties, obligations or responsibilities 
of the Parties arising prior to termination.   

  
ARTICLE 3 

Project Description 

3.1 Commercial Terms. The following commercial terms, and as more fully set forth 
in this ESA, apply to the transaction contemplated by this ESA: 

COMMERCIAL TERMS 
 

Buyer:  Public Service Company of 
New Mexico Seller: Route 66 Energy Storage, LLC 

Project: Route 66 Storage Project 

Point of Delivery: The point within WECC Path 48 where Seller makes available to Buyer 
Product being provided under this ESA, as further specified in the definition of “Point of 
Delivery.” 

Contract Term: From the Commercial 
Operation Date to the Contractual End 
Date 

Product Type: Discharge Energy, 
Environmental Attributes, Ancillary Services, 
ESS Capacity and other ESS Unit Capabilities, 
and Energy Storage Services  

ESS Energy Payment Rate:  $48.95 per MWh of Energy Output, as further specified in 
Section 8.1. 

Day(s) of week: Monday through 
Sunday, including NERC holidays 

Hours: Hour Ending 0100 – Hour Ending 
2400, Monday through Sunday MST 

Guaranteed Start Date: ninety (90) Days after the Expected Commercial Operation Date 

Expected Commercial Operation Date: February 1, 2026, subject to extension as set forth 
in Section 3.6. 

 
3.2 Project. Exhibit A provides a detailed description and implementation schedule 

(“Project Schedule”) of the Project, including identification of the major equipment and 
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components that will make up the Project as well as key project construction and permitting 
milestones.  Seller shall provide advance written notice to Buyer at the earliest practicable time of 
any proposed changes in the Project or Project Schedule. 

3.3 Location. A scaled map that identifies the Site, the location of the Electric 
Interconnection Point and the location of the Interconnection Facilities is included in Exhibit A to 
this ESA.  Exhibit A also contains a preliminary indication of the location of the ESS at the Site.  
Seller will provide notice to Buyer of the final proposed location of the ESS at the Site no later than 
thirty (30) Days prior to the initial Site construction mobilization and commencement of civil 
infrastructure work by Seller’s contractors at the Site. Seller shall provide advance written notice 
to Buyer at the earliest practicable time of any other proposed location changes.   

3.4 General Design of the Project. Seller shall construct the Project in accordance with 
Prudent Utility Practices and in accordance with the terms and conditions of the Interconnection 
Agreement. Seller shall maintain the Project according to Prudent Utility Practices, the 
Interconnection Agreement, and the terms of this ESA.  The Project shall at all times: 

(A) have the required panel space and 125V DC battery-supplied voltage to 
accommodate metering, system telemetering equipment and communications equipment; 

(B) be equipped for and capable of AGC by Buyer;  

(C) use redundant communication and metering circuits from the Project to the 
System Control Center which operate independently for the purpose of telemetering, supervisory 
control/data acquisition, and voice and other communications as required for AGC by Buyer;  

(D) supply Discharge Energy with minimal harmonic distortion in compliance 
with the requirements of the Interconnection Agreement and Prudent Utility Practices; 

(E) be capable of receiving Charging Energy from Buyer and delivering 
Discharge Energy to Buyer, each at the frequency specified by Buyer;  

(F) be capable of immediate disconnection remotely by the System Control 
Center; 

(G) meet voltage and reactive/active power control performance for a Category 
B system as defined in IEEE 1547-2018 for a Distributed Energy Resource (DER) at the Point of 
Delivery; 

(H)  meet the normal and abnormal performance category as defined in IEEE 
1547-2018 for a Distributed Energy Resource (DER) at the Point of Delivery, which shall be 
Category II minimum; 

(I)  be capable of both full load and idle operation over an ambient temperature 
range of -20oF to 110oF with the full range of relative humidity; provided, that the ESS shall not be 
operated in a manner that violates applicable manufacturer specifications and warranties; provided, 
further, that the ESS shall be capable at a minimum of both full load and idle operation at an ambient 
temperature range of at least -13oF to 110oF; 
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(J) meet or exceed the recommended performance specifications defined in 
Appendix A of the September 2018 NERC Reliability Guideline for BPS-Connected Inverter-
Based Resource Performance and IEEE Standard 2800-2022 at the Point of Delivery; and 

(K) no later than the earlier of (i) ninety (90) Days following Seller’s 
commencement of construction of the Project or (ii) thirty (30) Days prior to issuance of a purchase 
order for Seller’s SCADA or equivalent systems, the Parties shall develop and mutually agree to 
system security and compatibility protocols to ensure the compatibility of Seller’s SCADA or 
equivalent systems with Buyer’s system.  The Seller’s SCADA shall be a standards-based control 
protocol (such as, but not limited to MESA-ESS using DNP3 or IEC-61850) for Buyer-directed 
dispatch of the ESS.  These controls shall include the following MESA-ESS modes or equivalent 
(as each of the following are defined in the MESA-ESS Specifications, 2018v1): (i) Charge-
Discharge (real power dispatch), (ii) Coordinated Charge-Discharge (state of charge management), 
(iii) Active Power Smoothing, (iv) Automatic Generation Control, and (v) the following Emergency 
and Reactive Power modes as modified to comply with the NERC Inverter Based Resource 
Guideline 2018-09 and IEEE-1547.1: (a) Voltage Ride-Through, (b) Frequency Ride-Through, (c) 
Frequency-Watt, (d) Dynamic Reactive Current, (e) Fixed Power Factor, and (f) Volt-VAR Control. 
Furthermore, Seller shall adhere to and provide evidence of adherence to the NIST Cybersecurity 
Framework (CSF) and NERC CIP requirements when interacting with PNM’s network, systems, 
or assets including a detailed explanation of its methods to achieve the control objective of each 
CSF requirement.  Seller shall also submit to inspection for NERC CIP-013 requirements.  All 
technologies interfacing directly with PNM’s network, systems, or assets shall adhere to (i) 
business-to-business (B2B) VPN standards, (ii) multi-factor authentication (MFA) requirements for 
human logins to webservers, (iii) production change management, and (iv) CIP governance 
requirements. 

3.5 Expected Commercial Operation Date.  Subject to the extensions as set forth in this 
ESA, the Commercial Operation Date shall occur no later than the Expected Commercial Operation 
Date. 

3.6 Extension Due to Excused Delay.  The Expected Commercial Operation Date and 
related damages provisions under Section 3.7 shall be extended by the number of Days, up to a 
maximum of one hundred eighty (180) Days, or such longer period agreed to by the Parties, equal 
to the duration of any Excused Delay.  Seller shall give written notice to Buyer describing any such 
Excused Delay within five (5) Business Days after becoming aware of its effect on Seller’s 
performance under this Agreement. This notice shall provide such detail concerning the Excused 
Delay as Seller reasonably possesses at the time.  The number of Days of such extension shall be 
calculated from the date on which the Excused Delay begins.  If an Excused Delay will delay the 
Commercial Operation Date for more than one hundred eighty (180) Days, then either Party may 
terminate this ESA without liability of either Party other than obligations already incurred. 

3.7 Delay Damages. If the Commercial Operation Date has not occurred by the 
Expected Commercial Operation Date as such date may be extended pursuant to Section 3.6, Seller 
shall use commercially reasonable efforts to continue construction of the Project and shall pay 
liquidated damages (“Delay Damages”) to Buyer for each Day after the Expected Commercial 
Operation Date in an amount equal to (i) Three Hundred Fifty Dollars ($350) per Day per each MW 
of Delayed Capacity for each Day of delay that occurs prior to June 1 and/or after September 30 of 
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a calendar year and (ii) One Thousand Dollars ($1,000) per Day per each MW of Delayed Capacity 
for each Day of delay that occurs on or after June 1 and on or before September 30 of a calendar 
year, until the earlier of (a) the Commercial Operation Date, and (b) the Guaranteed Start Date.  
“Delayed ESS Capacity” means the Guaranteed ESS Capacity minus the ESS Capacity as of the 
determination date. In no event shall the aggregate Delay Damages exceed (i) Thirty-Two Thousand 
Dollars ($32,000) per MW of Delayed Capacity for delays that occur prior to June 1 and/or after 
September 30 of a calendar year and (ii) Ninety Thousand Dollars ($90,000) per MW of Delayed 
Capacity for delays that occur on or after June 1 and on or before September 30 of a calendar year. 

3.8 ESS Capacity Shortfall. If the Commercial Operation Date is declared before the 
full Guaranteed ESS Capacity of the Project has been constructed, commissioned, and tested, Seller 
shall use commercially reasonable efforts to cause the remaining portion of the Guaranteed ESS 
Capacity to achieve Commercial Operation.  If Seller has not caused all Delayed ESS Capacity to 
achieve Commercial Operation on or before the Guaranteed Start Date (as such date may be 
extended pursuant to Section 3.6), then no later than twenty (20) Days after the Guaranteed Start 
Date, Seller shall pay to Buyer liquidated damages in the amount of Three Hundred Thousand 
Dollars ($300,000) per MW of Delayed ESS Capacity (as of the Guaranteed Start Date) (“ESS 
Capacity Shortfall Damages”), in which case the Guaranteed PMAX and Guaranteed ESS 
Capacity will be reduced in an amount equal to the Delayed ESS Capacity for which ESS Capacity 
Shortfall Damages were timely paid pursuant to this Section 3.8 and (ii) the ESS Energy Payment 
Rate shall be reduced by an amount proportional to the Delayed ESS Capacity. 

3.9 Test Period. Seller shall give written notice to Buyer of its NERC registered 
Generator Owner and Generator Operator, and will designate a point of contact with Buyer as 
Scheduling Coordinator (the “Scheduling Coordinator Contact”), in accordance with Exhibit N, 
ninety (90) Days prior to providing written notice of intent to start testing the Energy Storage 
System, such notice to be provided not less than thirty (30) Days and then again seven (7) Days 
prior to the date upon which Seller expects to begin testing the Energy Storage System. During the 
Test Period, Seller and Buyer shall mutually agree on the timing and delivery of Charging Energy 
delivered by Buyer from the Solar Facility or from the grid as reasonably required for purposes of 
testing and commissioning the Project.  Seller shall subsequently redeliver such Charging Energy 
to Buyer at the Point of Delivery as Discharge Energy, less ESS Roundtrip Efficiency losses.  In 
accordance with Section 7.2, Buyer shall retain title of such Charging Energy and Discharge 
Energy.  Scheduling for subsequent deliveries of Discharge Energy shall be as set forth in section 
5.1. 

3.10 Notice of Commercial Operation.  Not less than sixty (60) Days prior to the date 
upon which Seller expects to achieve the Commercial Operation Date, Seller shall give written 
notice to Buyer of such expected Commercial Operation Date; provided that such Commercial 
Operation Date shall not be more than ninety (90) Days prior to the Expected Commercial 
Operation Date.  Seller shall provide Buyer notice in the form of Exhibit J when Seller believes that 
all requirements to Commercial Operation have been satisfied.  Buyer shall, within ten (10) Days, 
in writing either accept or reject this notice based on specifically identified deficiencies in meeting 
the criteria included in the definition of Commercial Operation, and if Buyer rejects the notice, 
Seller shall promptly correct any such deficiencies and shall either resubmit the notice, or initiate 
dispute resolution in accordance with Section 13.8 in response to Buyer’s rejection.  If Buyer 
accepts that Seller has fulfilled the requirements of Commercial Operation, the Commercial 
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Operation Date shall occur as of the date upon which Seller’s most recent notice of Commercial 
Operation is submitted to Buyer.  If Buyer rejects the notice and Seller initiates dispute resolution, 
the Commercial Operation Date shall be the date it is determined to have occurred pursuant to such 
dispute resolution process, if so determined. In the event that Seller should determine that the 
Expected Commercial Operation Date for the Project is not feasible or is impossible to achieve, 
Seller shall promptly notify Buyer and shall advise Buyer of the new proposed Commercial 
Operation Date; provided, however, such new Commercial Operation Date shall not be later than 
the Guaranteed Start Date. 

3.11 Grid Charging.  Seller shall construct the ESS to accept Charging Energy from the 
electrical grid and shall obtain authorization from the Transmission Provider to allow the ESS to 
accept Charging Energy from the electrical grid by the Commercial Operation Date. For the 
avoidance of doubt, Buyer shall indemnify and hold Seller harmless from any costs, penalties, or 
charges and shall make Seller whole (which the Parties acknowledge shall be accomplished through 
the Grid Charging Rate Adjustment) with respect to any lost Tax Benefits resulting from any 
negative determination related to Buyer’s procurement or supply of grid-sourced Energy as Charging 
Energy to the ESS. 

3.12 ESS Unit Capabilities.  “ESS Unit Capabilities” means all of the following for the 
ESS: 

(A) Guaranteed PMAX of 49.5 MW of charging and discharging capability as 
measured at the Point of Delivery, and as may be adjusted pursuant to Section 3.8; 

(B) Guaranteed ESS Capacity: discharge ESS at Guaranteed PMAX for four (4) 
consecutive hours; starting at the Maximum State of Charge and ending at the Minimum State of 
Charge 

(C) Guaranteed ESS Roundtrip Efficiency as shown in Exhibit K; Seller shall 
provide any applicable degradation forecasts applicable to this guarantee;  

(D) Guaranteed Discharge Ramp Rate of 50 MW per second measured between 
90% of the Maximum State of Charge and 10% of the Maximum State of Charge representing the 
maximum rate that the ESS can change its output power; the maximum rate is defined as the 
maximum slope on the s-curve of the ESS ramp logic response, consistent with that represented in 
Exhibit P; 

(E) Guaranteed Charge Ramp Rate of 50 MW per second measured between 
10% of the Maximum State of Charge to 90% of the Maximum State of Charge representing the 
maximum rate that the ESS can change its output power; the maximum rate is defined as the 
maximum slope on the s-curve of the ESS ramp logic response, consistent with that represented in 
Exhibit P;  

(F) Guaranteed System Latency: <3 seconds 

(G) Guaranteed Frequency Response Capability of Guaranteed PMAX/0.1Hz;  

(H) Capability to support Ancillary Services in accordance with the system 
design and ESS Operating Restrictions, or as otherwise agreed by the Parties in writing; and 
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3.13 ESS Non-Performance Liquidated Damages.  ESS Unit Capabilities shall be tested 
annually as provided in Section 10.5(C) and calculated as described in Exhibit F.  Additional Buyer-
Requested Performance Tests may also be required in accordance with Section 10.5(D).  Seller will 
pay Buyer the following liquidated damages (“ESS Non-Performance Liquidated Damages”) as 
Buyer’s sole and exclusive remedy, and Seller’s sole and exclusive obligation, for ESS unit non-
performance, including any failure to meet the ESS Unit Capabilities (in each case other than as 
excused due to (a) a Force Majeure Event, (b) failure of Buyer to deliver Charging Energy, (c) a 
Scheduled Maintenance Outage, or (d) a Seller Forced Outage) or to comply with the requirements 
of Section 7.4(a). 
 

(A) If Seller is unable to achieve the Guaranteed ESS Capacity (as may be 
adjusted pursuant to Section 3.8), Seller shall pay Buyer One Hundred Forty Thousand Dollars 
($140,000) for each MW (prorated for any portion thereof) of ESS Capacity shortfall annually 
(prorated for any portion of a year) until such deficiency is cured. 

 
(B) Ten Thousand Dollars ($10,000) per event (each event shall last no longer 

than three (3) Days) for inability to comply with the Guaranteed Charge Ramp Rate, Guaranteed 
Discharge Ramp Rate, Guaranteed System Latency or the Guaranteed Frequency Response 
Capability; provided, however, under no circumstances will ESS Non-Performance Liquidated 
Damages exceed Five Hundred Thousand Dollars ($500,000) in any Commercial Operation Year 
and an aggregate of Two and One-Half Million Dollars ($2.5 million) over the Term of this ESA. 

3.14 Availability Guarantee.  Seller guarantees that the Project shall be available to 
deliver Discharge Energy, store Energy or accept Charging Energy and shall pay Availability 
Damages, if any, in accordance with Seller’s obligations under the provisions of Exhibit H. 

3.15 Guaranteed ESS Roundtrip Efficiency Payment. 

If the ESS Roundtrip Efficiency is below the Guaranteed ESS Roundtrip Efficiency, Seller will pay 
to Buyer an amount equal to the Monthly Electricity Cost multiplied by (1 – (ESS Roundtrip 
Efficiency/Guaranteed ESS Roundtrip Efficiency)). 

3.16 Prohibition Against Acquisition, Importation, Transfer, or Installation. Seller is 
required to ensure that equipment, firmware, software, or any component thereof utilized in the 
Project under this ESA is not prohibited by Applicable Law.  To the fullest extent permitted by law, 
Seller shall indemnify, defend and hold harmless Buyer’s Indemnified Persons from and against any 
and all Losses (including but not limited to any fines or penalties), arising out of or resulting from 
any breach of this Section 3.16 by Seller, its contractors or subcontractors or any of their respective 
Affiliates. 

 

DocuSign Envelope ID: 4586F5B1-8B95-4C79-B18B-F7D8DC229A22DocuSign Envelope ID: AF574303-B0EA-44B4-965E-4FA2FF36EE33



 

28 
161071726v2 

Route 66 Energy 
Storage Agreement 

ARTICLE 4 
AGC 

4.1 AGC. 

(A) Prior to the Commercial Operation Date or, if applicable, prior to the Test 
Period, Seller, at its sole cost and expense, shall install AGC at the Project and shall maintain such 
AGC throughout the Delivery Term.  Seller shall ensure that, throughout the Delivery Term, the 
SCADA signal is capable of functioning within the margin of error specified in the control system 
manufacturer’s energy set point margin of error. Seller shall ensure that the Project’s AGC 
Remote/Local status is in “Remote” set-point control during normal operations. 

(B) Beginning on the Commercial Operation Date, PNM shall have the right to 
direct the dispatch of the ESS, via AGC control, according to its fullest capability within the ESS 
Operating Restrictions in Exhibit M.  Total cycles shall not exceed 365 Equivalent Full Cycles in 
any Commercial Operation Year.  For clarity, Buyer shall have no restrictions on the quantity of 
Equivalent Full Cycles per Day except as required by the ESS manufacturer warranties. 

ARTICLE 5 
Delivery and Metering 

5.1 Delivery Arrangements. 

(A) Seller shall take all actions required in accordance with the terms and 
conditions of this ESA to accept the Charging Energy at and from the Point of Delivery as part of 
providing the Energy Storage Services, including maintenance, repair or replacement of equipment 
in Seller’s possession or control used to deliver the Charging Energy to the Energy Storage System.  
Seller shall use and only use the Charging Energy for Buyer’s benefit in accordance with the terms 
and conditions of this ESA.  Seller shall secure interconnection necessary (i) to deliver the 
Discharge Energy to the Point of Delivery and (ii) receive Charging Energy from the grid and the 
Solar Facility at the Point of Delivery to the ESS including diligently negotiating and executing an 
Interconnection Agreement with the Transmission Provider, or, in the alternative, diligently 
negotiating and executing any such changes to an executed Interconnection Agreement as are 
necessary to accommodate the characteristics of the Project.  Buyer acknowledges and agrees that 
the Interconnection Agreement establishes a maximum capacity amount and that such capacity shall 
be a limit on, and jointly used by, the Project and the Solar Facility, provided that (i) delivery of 
Energy from the Solar Facility to the Transmission Provider’s Transmission System shall take 
priority over Discharge Energy and the reservation of Ancillary Services capacity at the Point of 
Delivery, and (ii) that when Buyer dispatches the ESS for the provision of Ancillary Services in 
response to an Emergency Condition, Discharge Energy shall take priority over delivery of Energy 
from the Solar Facility. 

(B) Seller shall be responsible for the costs of interconnection and costs required 
to receive and deliver Energy at the Point of Delivery for the Project at the required voltage, 
including the costs of any associated network upgrades. As between Buyer and Seller under this 
ESA, Seller shall also be responsible for all transmission charges, ancillary service charges, 
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electrical losses and any other transfer-related charges applicable to Discharge Energy up to the 
Point of Delivery and for Charging Energy after the Point of Delivery.    

(C) Buyer shall be responsible for all transmission charges, ancillary service 
charges, electrical losses and any other transfer-related charges required to deliver Discharge 
Energy from and beyond the Point of Delivery.  Buyer shall be responsible for all transmission 
charges, ancillary service charges, electrical losses and any other transfer-related charges for 
delivery of Charging Energy to the Point of Delivery. 

(D) Buyer shall secure all necessary transmission service arrangements, 
including scheduling arrangements, if any, to (i) take Discharge Energy at the Point of Delivery and 
deliver it to points beyond, and (ii) deliver Charging Energy to the Point of Delivery from the grid. 

5.2 Availability Reporting. Seller shall be responsible for providing accurate and daily 
updates no later than 6:00 AM MST on the current availability of the Project to the SCC.  Format 
and content of the daily report shall be subject to review and approval by Buyer.  

5.3 Electric Metering Devices. 

(A) Seller shall ensure that the Charging Energy and Discharge Energy delivered 
pursuant to this ESA shall be metered and accounted for separately from any electric generation 
facility, including the Solar Facility, that utilizes the same Electric Interconnection Point. Seller 
shall install Electric Metering Devices, including Primary Metering Devices and redundant 
metering with independent current transformers and voltage transformers (“Back-Up Metering”), 
each in an arrangement consistent with the configuration depicted in Exhibit B, or as otherwise 
agreed between the Parties.  

(B) The following provisions of this Section shall govern Electric Metering 
Devices except to the extent the Interconnection Agreement modifies or otherwise conflicts with 
these provisions, in which case the Interconnection Agreement shall govern. 

(C) All Electric Metering Devices used to measure the Charging Energy and 
Discharge Energy and to monitor and coordinate operation of the Project shall be purchased and 
installed in accordance with the Interconnection Agreement at no cost to Buyer under this ESA. 
The design of the Electric Metering Device system shall be subject to Buyer approval (not to be 
unreasonably withheld) prior to commencement of construction of the Project.  Buyer will, at its 
own expense, inspect and test the Electric Metering Devices upon installation and at least annually 
thereafter and provide all test results to Seller upon completion of the testing. ESS Electric Metering 
Devices shall be bi-directional and shall be capable of measuring and reading instantaneous, five 
minute, fifteen minute and hourly real and reactive Energy and capacity, if supplied by either the 
grid, solar generation system or ESS system. ESS Electric Metering Devices shall be programmed 
such that meter readings will reflect losses between the Electric Metering Device and the Point of 
Delivery. Seller shall provide Buyer with all authorizations necessary to have access to the Electric 
Metering Devices, including arranging with the Transmission Provider to provide Buyer reasonable 
access to all Electric Metering Devices. Seller, at its sole expense, shall also have the right to 
conduct its own tests of the Electric Metering Devices in Seller’s reasonable discretion, in 
accordance with Prudent Utility Practices, and upon reasonable advance notice to Buyer.  Either 
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Party shall have the reasonable opportunity to be present at any time when such Electric Metering 
Devices are to be inspected and tested or adjusted by the other Party.   Energy shall be metered 
using solid state, high precision, digital display meters of ANSI 0.1 accuracy class or better, with 
the specific model reasonably approved by the Buyer. 

(D) In addition to the Electric Metering Devices, either Party may elect to install 
and maintain, at its own expense, backup metering devices (“Secondary Metering”) in addition to 
the redundant Back-Up Metering referenced above in Section 5.3(A), which installation and 
maintenance shall be performed in a manner acceptable to the Parties. The installing Party shall, at 
its own expense, inspect and test Secondary Metering upon installation and at least annually 
thereafter. The installing Party shall provide the other Party with reasonable advance notice of, and 
permit a representative of the other Party to witness and verify such inspections and tests, provided, 
however, that such Party shall not unreasonably interfere with or disrupt the activities of the 
installing Party and shall comply with all applicable safety standards. Upon written request, the 
installing Party shall perform additional inspections or tests of Secondary Metering and shall permit 
a qualified representative of the requesting Party to inspect or witness the testing of Secondary 
Metering, provided, however, that the requesting Party shall not unreasonably interfere with or 
disrupt the activities of the installing Party and shall comply with all applicable safety standards. 
The actual expense of any such requested additional inspection or testing shall be borne by the Party 
requesting the test, unless, upon such inspection or testing, Secondary Metering is found to register 
inaccurately by more than the allowable limits established in this Article, in which case the expense 
of the requested additional inspection or testing shall be borne by the installing Party. If requested 
in writing, the installing Party shall provide copies of any inspection or testing reports to the 
requesting Party. 

(E) If any Electric Metering Devices, or Secondary Metering, are found to be 
defective or inaccurate outside the bounds of the selected device’s manufacturer’s performance 
standards, they shall be adjusted, repaired, replaced, and/or recalibrated as near as practicable to a 
condition of one-half percent (0.5%) error by the Party owning such defective or inaccurate device 
and at that Party’s expense. 

5.4 Adjustment for Inaccurate Meters.  If an Electric Metering Device, or Secondary 
Metering, fails to register, or if the measurement made by an Electric Metering Device, or 
Secondary Metering, is found upon testing to be inaccurate by more than one-half percent (0.5%), 
an adjustment shall be made correcting all measurements by the inaccurate or defective Electric 
Metering Device, or Secondary Metering, for both the amount of the inaccuracy and the period of 
the inaccuracy, in the following manner: 

(A) If the Primary Metering Device is found to be defective or inaccurate, the 
Parties shall first use Back-up Metering, followed by Secondary Metering to determine the amount 
of such inaccuracy, provided, however, that such Back-Up Metering or Secondary Metering has 
been tested and maintained in accordance with the provisions of this Article. In the event that 
Secondary Metering is not installed, or the Back-Up Metering and Secondary Metering is also found 
to be inaccurate by more than one-half percent (0.5%), the Parties shall estimate the amount of the 
necessary adjustment on the basis of deliveries of Charging Energy to the Project at the Point of 
Delivery and Discharge Energy from the Project to the Point of Delivery, in each case during 
periods of similar operating conditions when the Primary Metering Device was registering 
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accurately. The adjustment shall be made for the period during which inaccurate measurements 
were made. 

(B) If the Parties cannot agree on the actual period during which the inaccurate 
measurements were made, the period during which the measurements are to be adjusted shall be 
the shorter of (i) the last one-half of the period from the last previous test of the Electric Metering 
Device to the test that found the Electric Metering Device to be defective or inaccurate, or (ii) the 
one hundred eighty (180) Days immediately preceding the test that found the Electric Metering 
Device to be defective or inaccurate. 

ARTICLE 6 
Conditions Precedent 

6.1 Conditions Precedent.   The obligations of the Parties under this ESA are subject to 
satisfaction of the following conditions precedent: 
 

(A) Subject to Section 17.3, receipt of NMPRC Approval; and 

6.2 Notice.  As soon as reasonably practicable after satisfaction of a condition precedent 
specified in Section 6.1 or 6.3 or after confirmation that a specified approval is not required, Buyer 
shall provide Seller written notice of such satisfaction or confirmation, as applicable; provided, 
however, that a Buyer’s failure to provide such notice shall not constitute a breach of this ESA. 

6.3 Lender Consent.  If Seller does not obtain the Lender Consent by February 1, 2024, 
Seller may terminate this Agreement by written notice to Buyer and, as Buyer’s sole remedy for 
such termination, Seller shall owe Buyer damages for such failure in the amount of Seventy-Five 
Thousand Dollars ($75,000) per MW, which may, for the avoidance of doubt, be drawn by Buyer 
from the Development Security. If Seller does not terminate this Agreement by the February 1, 2024, 
Seller will be deemed to have waived this condition. 

 
ARTICLE 7 

Sale and Purchase of Product 

7.1 Sale and Purchase of Product. In accordance with and subject to the terms and 
conditions of this ESA, commencing on the Commercial Operation Date and continuing through 
the end of the Term (“Delivery Term”), Seller shall sell and deliver to Buyer, and Buyer shall 
purchase and receive from Seller, all right, title and interest in and to the Product made available 
by Seller at the Point of Delivery in accordance with Article 5; provided, however, that, subject to 
Section 8.1(A), Buyer shall not be required to receive and Seller shall not be required to make 
available, Product when and to the extent that (a) a Party’s performance is excused by a Force 
Majeure Event; (b) a Seller Forced Outage is continuing; (c) a Seller Scheduled Maintenance 
Outage is continuing; or (d) Seller fails to perform and its failure is excused during Seller Excused 
Hours.  At its sole discretion, Buyer may resell or use for another purpose all or a portion of the 
Product.  Buyer will have exclusive rights to offer, bid, or otherwise submit the Product for resale 
in the market and retain and receive any and all related revenues.  In no event shall Seller have the 
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right to procure any element of the Product from sources other than the Project for sale or delivery 
to Buyer under this ESA. 

7.2 Title and Risk of Loss. Buyer shall be deemed to be in control of all Charging Energy 
up to delivery, but not including, receipt at the Point of Delivery. Seller shall be deemed to be in 
control of such Charging Energy from and after such delivery until such Charging Energy is 
redelivered (less AC losses and ESS Roundtrip Efficiency losses) to Buyer as Discharge Energy up 
to the Point of Delivery. Buyer shall be deemed to be in control of such Discharge Energy from and 
after Seller’s delivery and upon Buyer’s receipt at the Point of Delivery. Buyer shall retain title and 
risk of loss for Charging Energy, Energy stored in the ESS, and Discharge Energy at all times. Title 
and risk of loss related to any Future Environmental Attributes shall transfer from Seller to Buyer 
at the Point of Delivery.  

7.3 Future Environmental Attributes and Changes in Law.  The Parties acknowledge 
and agree that (a) Future Environmental Attributes may be recognized by a Governmental 
Authority after the Execution Date; (b) in accordance with the terms of this ESA all right and title 
to such Future Environmental Attributes is included in the ESS Energy Payment Rate; and (c) such 
Future Environmental Attributes shall pass to Buyer in accordance with Section 7.2 of this ESA. If, 
in order for Buyer to receive the benefit of any Future Environmental Attributes, Seller must incur 
any third-party costs not otherwise provided for in this ESA, or if any change in Applicable Law 
relating to such Future Environmental Attributes occurs after the Execution Date that causes Seller 
to incur any third-party costs not otherwise provided for in this ESA in order to deliver the 
additional Environmental Attributes, then such costs shall, if Seller incurs such costs at Buyer’s 
request, be reimbursed promptly to Seller by Buyer. Seller shall deliver a good faith estimate of 
such additional costs to Buyer prior to incurring such costs, and following receipt of such estimate, 
Buyer shall notify Seller of its continued election to have Seller incur such costs; provided that, if 
the additional costs exceed Seller’s good faith estimate by more than ten percent (10%), Buyer shall 
have the right to notify Seller of its election to have Seller cease incurring the additional costs, and 
Seller shall be excused thereafter from any obligation hereunder to deliver such Future 
Environmental Attributes.  For the avoidance of doubt, Buyer shall remain liable to Seller for all 
costs incurred prior to Seller’s receipt of Buyer’s notice. The Parties agree to negotiate in good faith 
further agreements and documentation necessary to effectuate the transfer of such Future 
Environmental Attributes. 

7.4 Scheduling. 

(A) During the Delivery Term, Buyer shall arrange all scheduling services 
necessary to receive Discharge Energy from, and deliver Charging Energy to, the Point of Delivery 
while ensuring compliance with NERC/WECC operating policies and criteria, Transmission 
Provider OATT requirements, including CAISO EIM requirements, and any other applicable 
guidelines. Prior to the implementation and applicability to the Project of any energy market, to the 
extent scheduling is required now or in the future, Buyer shall schedule all Discharge Energy and 
Charging Energy in accordance with NERC/WECC operating polices and criteria, Transmission 
Provider OATT requirements and any other applicable guidelines, except that Buyer shall not 
schedule any Discharge Energy, Charging Energy, or Ancillary Services during Seller Forced 
Outages, Scheduled Maintenance Outages, or Force Majeure Events. Seller will coordinate with 
Buyer as required by NERC/WECC operating policies and criteria in accordance with Exhibit N. 
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(B) If at any point during the Delivery Term, (i) an alternative market design is 
implemented in which the Project will or can participate in an energy market, or (ii) if either the 
Project, the Electric Interconnection Point, or Buyer no longer reside in the same market ((i) and 
(ii) a “Market Event”) and such Market Event materially changes the interconnection and delivery 
requirements in this ESA, the Parties shall cooperate in good faith to facilitate the delivery of 
Product from the Point of Delivery to Buyer, at the least possible cost to the Parties, consistent with 
this ESA to the extent possible. 

(C) Seller shall provide to Buyer its good faith, non-binding estimates of the 
daily ESS availability for each week (Sunday through Saturday) by 4:00 p.m. MST on the date 
falling at least three (3) Days prior to the beginning of that week. 

(D) Unless otherwise specified by superseding policies or procedures of WECC, 
including the WECC pre-scheduling calendar, and SCC as applicable, Seller shall, by 6:00 a.m. 
MST on each Day, submit a good faith estimate of the hourly ESS availability for the next six (6) 
Days. 

(E) If, at any time following submission of a good faith estimate as described in 
Section 7.4(C) and (D) above, Seller becomes aware of any change that alters the values previously 
provided to Buyer by 1MW or more, Seller shall promptly notify Buyer of such change or predicted 
change. 

7.5 Forced Outages. 

(A) Buyer and Seller shall promptly advise one another of events that may form 
the basis for a declaration of the existence or termination of Seller Excused Hours or a Seller Forced 
Outage. Buyer or Seller (as appropriate) shall at the earliest practicable date provide the other Party 
written notice (“Outage Notice”) of the declaration of the existence of Seller Excused Hours or a 
Seller Forced Outage not available to Buyer through the SCADA system. Seller, through its 
scheduling coordinator, shall provide such notice to the System Control Center.  An Outage Notice 
provided by either Party shall contain information regarding the beginning date and time of the 
event, the expected end date and time of such event, and the expected Product, if any, that would 
be available for delivery and purchase at the Point of Delivery during such event. Buyer or Seller 
(as appropriate) shall keep the other Party informed of any developments that will affect either the 
duration of such event or the availability of the Project during or after the end of such event.  In 
addition, Seller shall comply with all then-current Buyer, NERC and WECC generating unit outage 
reporting requirements, as they may be revised from time-to-time.   

ARTICLE 8 
Payment Calculations 

8.1 Billing Components.  The total due from Buyer to Seller for each Monthly Billing 
Period during the Term shall be paid in accordance with the invoicing procedures set forth in 
Section 9.1.  Charges will consist of the following, and will begin on the first day after the 
Commercial Operation Date with hour ending 0100: 

(A) ESS Energy Payment.  Subject to Section 14.4, Buyer shall pay Seller an 
amount equal to the product of (x) the ESS Energy Payment Rate, multiplied by (y) the sum of (i) 
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the aggregate amount of Energy Output (MWh) delivered for Buyer to the Point of Delivery from 
the Solar Facility under the PPA, plus (ii) the ESS Deemed Energy (MWh) (the “ESS Energy 
Payment”).  

(B) If Supplemental Tax Incentives become available in connection with the 
Product, Seller shall, within thirty (30) Days of guidance regarding such availability, provide an 
analysis to Buyer of the benefits available under this ESA. At Buyer’s option, the Parties shall work 
together in good faith to agree to those amendments and other modifications, excluding any price 
increase, to this ESA which are reasonably required to allow the Parties to receive the Supplemental 
Tax Incentives and Seller shall use commercially reasonable efforts to become eligible for and to 
obtain any such incentives. 

(C) If Seller or an Affiliate of Seller, if any, becomes eligible to receive any 
Supplemental Tax Incentives with respect to the Project, the value of such Supplemental Tax 
Incentives will be shared between the Parties.  No later than thirty (30) Days after utilization of any 
Supplemental Tax Incentives by Seller or Affiliate of Seller, Seller will remit to Buyer a payment 
equal to sixty percent (60%) of the value of such Supplemental Tax Incentives. 

(D) Buyer shall reimburse Seller for the taxes identified in Section 9.7(A), which 
shall be included in the monthly invoices in compliance with Section 9.7(A). 

8.2 Payment Support Requirement. Each Party shall use commercially reasonable 
efforts to defend, before any Governmental Authority, all terms and conditions of this ESA 
consistent with Applicable Law. 

8.3 Survival on Termination. The provisions of this Article 8 shall survive the 
repudiation, termination or expiration of this ESA for so long as may be necessary to give effect to 
any outstanding payment obligations of the Parties due and payable prior to any such repudiation, 
termination or expiration.  This Section 8.3 shall only apply to Section 8.1(C) to the extent such 
Supplemental Tax Incentives are applicable to the time period before the repudiation, termination 
or expiration of this ESA. 

ARTICLE 9 
Billing and Payment Procedures 

9.1 Statements and Payment of Electricity Payments. 

(A) Seller shall read or have read on its behalf the Electric Metering Devices at 
the Point(s) of Delivery at 11:59 p.m. MST on the last Day of each Month, unless otherwise 
mutually agreed by the Parties.  

(B) Payments due shall be determined and adjusted in accordance with Article 8 
and Section 3.15. From and after the Commercial Operation Date, Buyer shall pay to Seller, 
monthly in arrears, payments in accordance with the provisions of clause (C) below. 

(C) On or before the tenth (10th) Day of each Month following the Month in 
which the Commercial Operation Date occurs, Seller shall prepare an invoice showing the amount 
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payable by Buyer pursuant to Article 8 of this ESA (in Dollars) payable to Seller for the preceding 
Month. Each such invoice shall show the ESS Energy Payment, information, and calculations, in 
reasonable detail.  

(D) Buyer shall, subject to Sections 9.5 and 9.9, pay all invoices within thirty 
(30) Days after the date Buyer receives Seller’s invoice. If Buyer should dispute a portion of the 
charges set forth on any invoice, it shall nonetheless pay all amounts not in dispute by the applicable 
due date. 

(E) If banks in the State of New Mexico are permitted to close on any date on 
which any payment by Buyer would otherwise have been due, then Buyer shall make such payment 
on the Business Day that immediately follows such payment date. 

(F) All payments specified in this Section 9.1 shall be made to an account 
designated by Seller and notified in writing to Buyer. 

9.2 Miscellaneous Payments.  Any amounts due to either Seller or Buyer under this 
ESA, other than those specified in Section 9.1 above, shall be paid within thirty (30) Days following 
receipt by the other Party of an itemized invoice from the Party to whom such amounts are due 
setting forth, in reasonable detail, the basis for such payment. 

9.3 Currency and Method of Payment.  Notwithstanding anything contained in this ESA, 
all payments to be made by either Seller or Buyer under this ESA shall be made in Dollars in 
immediately available cleared funds by wire transfer into the relevant account specified in this ESA 
or, if no account is specified, into the account designated in writing by the receiving Party. 

9.4 Default Interest.  Except where payment is the subject of a bona fide dispute (in 
which case it shall be treated under Section 9.5 below), or where otherwise waived by the Party 
entitled to interest, if any payment due from Buyer to Seller or from Seller to Buyer under this ESA 
is not paid when due, then, in addition to such unpaid amount, interest shall be due and payable 
thereon. Applicable interest shall be calculated at a rate equal to the lower of (a) the “prime” rate 
as published in The Wall Street Journal on the first business Day of each Month plus one-half 
percent (0.5%), and (b) the maximum interest rate allowed by Applicable Law (“Default Rate”), 
as in effect from time to time and shall continue to accrue from the date on which such payment 
became overdue to and until the date such payment is made in full (both dates inclusive).  

 
9.5 Disputed Items. 

(A) Either Party (“Disputing Party”) may dispute in good faith the accuracy of 
a reading of the Electric Metering Devices and/or the accuracy of an invoice. Where a reading or 
bill is the subject of a dispute in good faith, the Disputing Party shall give written notice to the other 
Party within forty-five (45) Days after the delivery of the invoice or statement by the other Party, 
together with details of its reasons for such dispute. The Disputing Party shall make payment of any 
undisputed amounts to the other Party by the due date for payment specified in such invoice. The 
Parties shall use all reasonable efforts to resolve the dispute in accordance with Section 13.8. Any 
amount or adjustment with respect to a meter reading subsequently agreed to by the Parties or 
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determined to be due shall be made (in each case in settlement of a dispute) by a credit or additional 
charge on the next bill rendered (as the case may be). 

(B) All amounts paid as a result of the settlement of a dispute shall be paid with 
interest thereon at the Default Rate from the Day on which such payment originally fell due to and 
until the date such payment is made in full (both dates inclusive), unless otherwise waived by the 
Party entitled to such interest. 

9.6 Statement Errors.  If either Party becomes aware of any error in any statement, such 
Party shall, immediately upon discovery of the error, notify in writing the other Party of the error 
and shall rectify such error (whether such error was in the form of an underpayment or 
overpayment) within thirty (30) Days of such notification.  Provided that the other Party is satisfied 
(in its sole and reasonable discretion) that the aforementioned notification requirements have been 
complied with in good faith by the Party who has made the error, no interest shall be payable in 
respect of any amount that was erroneously overpaid or underpaid. 

9.7 Taxes. 

(A)  On all invoices, Seller shall separately show all Gross Receipts Taxes 
charged to Buyer, provided that in no event will interest or penalties on such taxes be reimbursable 
by Buyer.  If the sale of Product takes place on tribal land, Seller will comply with applicable state 
and tribal laws governing the reporting and payment of Gross Receipts Taxes on those transactions. 
Buyer shall reimburse Seller for Gross Receipts Taxes, if any, imposed on Seller’s sale of and 
Buyer’s purchase of Product and on Buyer’s payment and Seller’s receipt of amounts due under 
this ESA provided, however, that in no event shall Buyer be liable for any Taxes other than Gross 
Receipts Taxes in respect of Seller’s revenue, income, or gain arising from Seller’s sale of the 
Product to Buyer pursuant to this ESA. 

(B) Seller shall be responsible and shall pay when due all Taxes, including any 
associated interest and penalty assessments and any and all franchise fees or similar fees assessed 
against Seller or the Project due to the construction, ownership, leasing, operation, or maintenance 
of the Project, or any components or appurtenances thereof, including all Taxes, fees, allowances, 
trading credits and other offsets and impositions for wastes and emissions (including carbon-based 
compounds, oxides of nitrogen and sulfur, mercury and other Hazardous Materials) produced by 
the Project. Seller’s prices under Article 8 are inclusive of such Taxes, allowances and credits 
described in this Section 9.7(B) during the Term. If Buyer is assessed any Taxes or associated fees 
as a result of the improvement of the Site due to the existence of the Project on the Site, Buyer shall 
immediately notify Seller. Buyer and Seller shall cooperate in contesting such assessment. If, after 
resolution of the matter, Taxes are imposed on Buyer as a result of the improvement of the Site due 
to the existence of the Project on the Site, Seller shall reimburse Buyer for such Taxes. Seller shall 
not be obligated to pay or reimburse Buyer for Taxes imposed on or measured by the Buyer’s 
overall revenues or income. 

(C) If a Party is required to remit or pay Taxes that are the other Party’s 
responsibility hereunder, such Party shall promptly reimburse the other for such Taxes. Consistent 
with Applicable Law, the Parties shall use all reasonable efforts to administer this ESA and 
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implement the provisions in this ESA in a manner that will minimize Taxes due and payable by all 
Parties. 

(D) The Parties shall provide each other, upon written request, copies of any 
documentation respecting this ESA or the Project that may be reasonably necessary in the ordinary 
course of any inter-governmental, state, local, municipal, or other political subdivision tax audit 
inquiry or investigation. 

(E) Consistent with Applicable Law, the Parties shall cooperate to minimize 
Taxes; however, no Party shall be obligated to incur any extraordinary financial burden to reduce 
Taxes for which the other Party is responsible hereunder. 

9.8 Setoff and Payment Adjustments.  Except as otherwise expressly provided for in this 
ESA, including Section 9.9 below, all payments between the Parties under this ESA shall be made 
free of any restriction or condition and without deduction or withholding on account of any other 
amount, whether by way of setoff or otherwise.  

9.9 Netting. 

(A) A Party at any time may offset against any and all amounts that may be due 
and owed to the other Party under this ESA, including damages and other payments that are owed 
by a Party to the other Party pursuant to this ESA. Undisputed and non-offset portions of amounts 
invoiced under this ESA shall be paid on or before the due date or shall be subject to the late 
payment interest charges set forth in Section 9.4. 

(B) If Seller and Buyer net their obligations to each other under this ESA, then 
such amounts will be aggregated, and Seller and Buyer will discharge their obligations to pay 
through netting of payments on a current accounting basis. If the amounts owed by Buyer or Seller 
to the other are equal on a current accounting basis, neither shall be required to make payment under 
this ESA. 

9.10 Survival on Termination.  The provisions of this Article 9 shall survive the 
repudiation, termination or expiration of this ESA for so long as may be necessary to give effect 
to any outstanding payment obligations of the Parties that became due and payable prior to any 
such repudiation, termination or expiration. 

ARTICLE 10 
Operations and Maintenance 

10.1 Construction of the Project. 

(A) Seller will diligently pursue the development and construction of the Project 
using commercially reasonable efforts consistent with Prudent Utility Practices and in compliance 
with the terms and conditions of the Interconnection Agreement and this ESA.  Seller will be solely 
responsible for, and the ESS Energy Payment Rate will not be adjusted to accommodate, increased 
costs or any failure to obtain any Tax Benefits. On and after the Execution Date through the start 
of construction, Seller will provide Buyer quarterly development and construction updates. Seller 
shall provide to Buyer a functional Project Schedule in Microsoft Project format within ninety (90) 
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Days of the Execution Date, including key project milestones as reasonably agreed with Buyer, and 
shall resubmit the schedule, including a quarterly look-ahead of project activities, with each 
subsequent quarterly update or upon Buyer request.  During the construction phase of the Project, 
Seller shall employ apprentices as set forth in, and at levels required by, the New Mexico Public 
Utility Act. 

(B) On and after the start of construction and through the Commercial Operation 
Date, Seller will provide Buyer monthly construction updates no later than the 15th of each month.  
For cases where the 15th falls on a weekend, construction updates shall be provided on the following 
Business Day.  At a minimum, monthly updates shall include the Project Schedule and list of 
schedule risks and material cost risks.  If Seller becomes aware of any critical milestone that will 
not be achieved by the required date, Seller must provide Buyer written notice and a recovery plan 
to minimize any delay in the Commercial Operation Date.  In no event will Seller’s failure to 
complete one or more critical milestones by the established dates change, delay or otherwise affect 
the requirement to achieve Commercial Operation by the Guaranteed Start Date.  Upon reasonable 
notice to Seller, Buyer shall have the right to monitor the construction, commissioning, start-up, 
testing and operations of the Project and to be present during the commissioning, start-up, and 
testing of the Project. 

(C) Seller may not materially modify, alter or otherwise change the Project 
without the prior written consent of Buyer, except (i) as required by Prudent Utility Practices or 
Applicable Law; (ii) for modifications, alterations, expansions or other changes that would not be 
expected to materially alter the Guaranteed ESS Capacity, ESS Unit Capabilities, or availability of 
the Project or materially and adversely impact the capabilities of the Project; or (iii) in connection 
with routine maintenance on the Project, including repairs and like-kind replacement of equipment, 
as determined to be reasonable or necessary by Seller. 

(D) Seller shall, by a written notice delivered to Buyer on or before the Execution 
Date, designate a Project Manager who shall have full responsibility for the performance of the 
construction, commissioning, start-up, and testing by Seller and shall act as a single point of contact 
in all matters on behalf of Seller (“Project Manager”).  Seller may designate a new Project 
Manager from time to time by a written notice delivered to Buyer. Seller’s Project Manager shall 
be deemed to have full authority to act on behalf of Seller, and notices given by Buyer to the Project 
Manager shall be deemed as having been given to Seller. Upon written notice by Buyer conveying 
material concern regarding the existing Project Manager, Seller shall use commercially reasonable 
efforts to replace the Project Manager. 

(E) Other than the rights and obligations of Buyer specified in this ESA and any 
documents ancillary hereto, neither this ESA nor any such ancillary document shall be interpreted 
to create in favor of Buyer, and Buyer specifically disclaims, any right, title, or interest in any part 
of the Project. 

10.2 Commissioning Tests. 

(A) Seller shall provide proposed Commissioning Test procedures to Buyer at 
least one hundred twenty (120) Days prior to the performance of the first planned Commissioning 
Test.  Buyer shall provide any comments to the proposed Commissioning Test procedures to Seller 
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within twenty-five (25) Days of its receipt of the proposed Commissioning Test procedures. Seller 
shall incorporate Buyer’s reasonable comments to such proposed Commissioning Test procedures 
in the final Commissioning Test procedures. Seller shall give Buyer at least sixty (60) Days’ prior 
notice of the approximate test date and ten (10) Days’ prior notice of the final test date and of the 
proposed tests scheduled relating to the commissioning of the Project (“Commissioning Tests”) as 
described in Exhibit F. Representatives of Buyer shall have the right to be present at all such testing 
and Seller shall provide the results of all Commissioning Tests to Buyer prior to the Commercial 
Operation Date. Seller shall promptly notify Buyer of any changes to the test date or the date of any 
Commissioning Tests relating to the Project in order that Buyer may arrange for its respective 
representatives to attend.  

10.3 Access to and Inspection of the Project. 

(A) Seller shall provide Buyer and its authorized agents, employees, and 
inspectors reasonable access to the Project, including the control room and Seller’s Interconnection 
Facilities, for the purposes set forth herein. Buyer acknowledges that such access does not provide 
Buyer with the right to direct or modify the operation of the Project in any way and further 
acknowledges that any exercise by Buyer of its rights under this Section 10.3(A) shall be at its own 
risk and expense; provided, however, that Buyer shall comply with Seller’s applicable safety and 
health rules and requirements, including executing customary waiver and indemnity agreements, 
and shall conduct itself in a manner that will not unreasonably interfere with the Project’s 
operations. 

(B) No inspections of the Project, whether by Buyer or otherwise, and no 
acceptance or approval given under this ESA, shall relieve Seller of or reduce its obligation to 
maintain the Project and operate the same in accordance with this ESA, the Interconnection 
Agreement and Prudent Utility Practices. In no event shall any statement, representation, or lack 
thereof by Buyer, either express or implied, relieve Seller of its exclusive responsibility for the 
Project. Any inspection of Seller’s property or equipment by Buyer, or any review by Buyer or 
consent by Buyer to Seller’s plans, shall not be construed as endorsing the design, fitness or 
operation of the Project equipment or as a warranty or guarantee. 

10.4 Operating Parameters. 

(A) Seller shall operate or procure the operation of the Project in accordance with 
Prudent Utility Practices and the ESS Operating Restrictions (“Operating Parameters”), subject 
only to Emergency Conditions and Force Majeure Events; provided that, during the Term of this 
ESA, Seller shall: (i) have the sole responsibility to, and shall at its sole expense, operate and 
maintain the Project in accordance with all requirements set forth in this ESA; and (ii) comply with 
reasonable requirements of Buyer regarding day-to-day or hour-by-hour communications with 
Buyer. Subject to compliance with the Operating Parameters, Seller agrees to operate the Project in 
such a manner that Discharge Energy delivered by Seller will meet all requirements for voltage 
level, harmonics, power factor, VARs, Ancillary Services and other electrical specifications 
required by the Transmission Provider and will have the capabilities to be dispatched manually by 
Seller as is necessary to comply with the provisions of this ESA.  Seller shall provide Buyer with 
all real time measurement parameters of the Project including system availability data made 
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available to Buyer via a SCADA or equivalent interface. Seller shall provide Buyer, and shall 
maintain during the Term, a data link into the forecasting tools used by Seller. 

(B) Seller shall operate the Project such that all system protective equipment is 
in service whenever the Project is connected to, or is operated in parallel with, the Transmission 
Provider’s Transmission System, except for normal testing and repair. Seller shall provide adequate 
system protection, system protection awareness and control devices to ensure safe and protected 
operation of all energized equipment during normal testing and repair that can be monitored by the 
System Control Center. The Project’s protective equipment shall meet Institute of Electrical and 
Electronic Engineers standards, NERC Protection and Control (PRC) standards and Prudent Utility 
Practices. Seller shall perform a unit functional trip test after each overhaul of the Project’s major 
equipment and shall provide results to Buyer in writing prior to returning the equipment to service. 
All of the foregoing shall be conducted in accordance with Prudent Utility Practices. PNM reserves 
the right to audit and/or observe Seller’s testing and calibration of the protective equipment. Seller 
shall provide Buyer with ten (10) Day’s written notice of planned testing and/or calibration. 

10.5 Operating Procedures. 

(A) Not later than ninety (90) Days before the Commercial Operation Date, 
Seller shall provide Buyer a draft of all Operating Procedures. Not later than thirty (30) days before 
the Commercial Operation Date, an operating committee consisting of Seller and Buyer 
representatives shall develop mutually agreeable written Operating Procedures for integration of 
the Project into Buyer’s system.  Buyer and Seller shall review and mutually agree on any 
appropriate updates to the Operating Procedures at least once per calendar year or more frequently 
as changes dictate.  Operating Procedures shall include, but not be limited to, methods of day-to-
day communications; metering, telemetering, telecommunications, and data acquisition procedures; 
key personnel lists for Seller and Buyer, including an appointed authorized representative for each 
Party; clearances and switching practices; operations and maintenance scheduling and reporting; 
scheduling and forecasting practices; daily capacity, Charging Energy, and Discharge Energy 
reports; unit operations log; Seller Forced Outage and planned outage reporting, and such other 
matters as may be mutually agreed upon by the Parties.  Seller must staff, operate, maintain, and 
control the Project at all times consistent with the Operating Procedures, the ESA, Prudent Utility 
Practices, Applicable Laws, the Interconnection Agreement and required permits.  The Operating 
Procedures also will require Seller to take all measures necessary to remediate or otherwise correct 
any breach of environmental protection regulations as required under Applicable Law.  Seller will 
make qualified personnel available twenty-four (24) hours per day, seven (7) days per week to 
perform scheduling and receive and give communications relating to the operation and dispatch of 
the Project. 

(B) Seller will prepare detailed test protocols and procedures for any tests to be 
performed in connection with achieving Commercial Operation and for periodic tests as required 
within this ESA.  The protocols and procedures will be developed by Seller in accordance with the 
requirements of the ESA and the appropriate power test code standards for energy storage facilities.  
Draft protocols and procedures must be submitted to Buyer and the System Control Center for 
review and approval, which approval will not be unreasonably denied or delayed. 
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(C) Seller will perform, at Seller’s expense, an annual ESS Unit Capabilities test 
in accordance with applicable test protocols and procedures set forth in Exhibit F and promptly 
provide the results to Buyer.  Seller will have sixty (60) Days from the test date to cure any 
deficiencies in the test. 

(D) In the event of a material adverse change in ESS Unit Capabilities, Seller 
shall perform additional tests as requested by Buyer (“Buyer-Requested Performance Tests”), 
limited to the following conditions. Buyer-Requested Performance Tests will be conducted in 
accordance with applicable test protocols and procedures set forth in Exhibit F. 

(1) If the results of a Buyer-Requested Performance Test fail to meet the 
Guaranteed ESS Unit Capabilities, ESS Non-Performance Liquidated Damages would 
apply for the time period following the Buyer-Requested Performance Test until such time 
as a subsequent retest confirms that corrective actions have resolved deficiencies. 

(2) Buyer-Requested Performance Test will be performed at a time 
mutually agreeable to both Parties. 

(E) In addition to the foregoing, Seller may, at its option, perform additional tests 
(“Seller-Requested Performance Tests”) in accordance with test protocols and procedures set 
forth in Exhibit F. 

10.6 Project Maintenance. 

Seller shall maintain all Project equipment or cause the same to be maintained at all times in 
accordance with Prudent Utility Practices and otherwise in accordance with this ESA.  At least sixty 
(60) Days before the Commercial Operation Date, Seller will provide Buyer a notice of Scheduled 
Maintenance Outages for the Project for the first Commercial Operation Year within the Term. 
Thereafter, Seller shall provide Buyer with a notice of the annual Scheduled Maintenance Outages 
by no later than October 15 for the period of June 1 through May 31 for the following year and, by 
no later than April 15, a confirmation or update of such forecast for the period of December 1 
through May 31 of the following year. With the October 15 forecast, Seller shall provide a notice 
of estimated long-term Scheduled Maintenance Outages for the next four (4) Commercial Operation 
Years. Each notice of Scheduled Maintenance Outages must identify each planned interruption 
and/or reduction of the Project’s capacity, including the duration of such event.  Each Scheduled 
Maintenance Outage will be subject to approval by Buyer not to be unreasonably withheld.  Buyer 
may, within fifteen (15) Days after receipt of the schedule, request reasonable modifications to the 
schedule. Seller may not schedule any interruption or reduction to the Product for any reason at any 
time during May 1st through September 30th, December, or January without the prior written 
approval of Buyer, which approval may be withheld or granted in Buyer’s sole discretion.  Buyer 
may request Seller to defer or reschedule any Scheduled Maintenance Outage up to forty-eight (48) 
hours before commencement of the outage.  Seller may not make any changes to any annual 
maintenance schedule without Buyer’s prior written approval, not to be unreasonably withheld, 
except that any request to schedule interruption or reduction at any time during May 1st through 
September 30, December, or January is subject to Buyer’s sole discretion.  Seller must give Buyer 
no less than ninety (90) Days’ advance written notice of any proposed change in the annual 
maintenance schedule.  Such requested changes in the schedule shall not materially adversely 
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impact Buyer, and Seller agrees to compensate Buyer for any costs incurred by Buyer as a result of 
such change. 

(A) Seller shall be responsible (at its own cost and expense) for timely obtaining, 
maintaining, and complying with all agreements, arrangements and permits necessary for delivery 
of the Product to the Point of Delivery. Upon the reasonable written request of Buyer, Seller shall 
make available to Buyer as Confidential Information subject to the restrictions of Section 22.14, 
copies of any environmental permits related to the Project. 

10.7 Sales to Third Parties.  As of the start of the Test Period, Seller shall not sell or divert 
Product to any Person other than Buyer. 

10.8 Monthly Operational Report.  Not later than the tenth (10th) day of each Month after 
the Commercial Operation Date, Seller shall, along with the invoices provided pursuant to Section 
9.1, provide a report summarizing Project operations in the prior Month (“Monthly Operational 
Report”). The Parties will agree upon a form of Monthly Operational Report at least sixty (60) 
Days prior to the Commercial Operation Date, which may include a summary of operations and 
maintenance activities performed; scheduling and forecasting activities; daily capacity and Energy 
Output reports; a unit operations log; Seller Forced Outages, deratings, and Scheduled Maintenance 
Outage reporting; and such other matters as may be mutually agreed upon by the Parties for the 
prior Month. Included in the Monthly Operational Report shall be a schedule prepared and 
maintained by Seller identifying all Scheduled Maintenance Outages forecast in the next three (3) 
Months. The data reported in the Monthly Operational Report must meet all requirements specified 
in the NERC Generating Availability Data System (GADS) manual. In the event of any 
disagreement between Buyer and Seller concerning the schedule prepared by Seller, the Parties 
shall promptly confer to resolve the disagreement. 

10.9 Lease Liability Operational Expenses. If the pricing terms and conditions of this 
ESA would result in Buyer incurring a lease liability greater than zero dollars ($0), then Seller shall 
provide Buyer, upon Buyer’s reasonable request, an approximate percentage, or other information 
necessary for Buyer to determine an approximate percentage, of the cost of on-going operational 
expenses for the Project (e.g. cellular augmentation, operations and maintenance costs, property 
taxes and other such expenses) relative to the ESS Energy Payment Rate for a specified measuring 
period. 

 

ARTICLE 11 
Future Environmental Attributes 

11.1 Sale of Future Environmental Attributes.  This Article 11 shall apply if and only if 
Future Environmental Attributes become available. 
 

(A) Other than as specified in Sections 11.1(D) and 11.1(E) below, effective 
from the date on which the Project first makes Product available to Buyer at the Point of Delivery, 
Seller shall transfer to Buyer, free and clear of all claims, liens, security interests and encumbrances, 
of any kind, nature and description, all right, title and interest in and to Future Environmental 
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Attributes associated with the Project. Upon generation and documentation of Future 
Environmental Attributes, Seller shall make the Future Environmental Attributes available to Buyer 
no later than forty-five (45) Days after creation.  The value of the Future Environmental Attributes 
transferred under this ESA shall be included in the ESS Energy Payment Rate. 

(B) Seller and Buyer shall execute all documents and instruments necessary to 
effect transfer of the Future Environmental Attributes to Buyer or its respective designee(s).  

(C) Ownership by Buyer of Future Environmental Attributes shall include any 
Future Environmental Attributes that are reserved or “banked” throughout the Term of this ESA, 
but not used, sold, assigned or otherwise transferred during the Term of this ESA. Buyer may, to 
the extent permitted by Applicable Law and this ESA, assign its rights, title and interest in and to 
any Future Environmental Attributes associated with the Project to one or more third parties under 
any transaction permitted by Applicable Law. 

(D) Except as otherwise provided in Section 8.1, Tax Benefits in effect on the 
Execution Date of this ESA or any successor provision providing for a federal, state and/or local 
tax credit or financial benefit determined by reference to renewable electric energy produced from 
renewable energy resources or the storage of electrical energy shall be owned by Seller. 

(E) Seller shall timely register the Project, as necessary, so that the Project is 
compliant with reporting requirements related to Future Environmental Attributes and certification 
requirements under any applicable federal, state, or regional program or Applicable Law. 
Notwithstanding anything herein to the contrary, in no event shall Seller incur costs to comply with 
this Article 11 which exceed Twenty-Five Thousand Dollars ($25,000) per MW in the aggregate 
over the Term (“Future Environmental Attribute Cost Cap”), except following Buyer’s written 
agreement to reimburse Seller for such excess costs. 

ARTICLE 12 
Default and Remedies 

12.1 Events of Default of Seller. 

(A) Any of the following events shall constitute an Event of Default of Seller 
upon its occurrence and no cure period shall be applicable other than as set forth in Section 
12.1(A)(6) and 12.1(A)(7) below: 

(1) Seller’s dissolution or liquidation; 

(2) Seller’s assignment of this ESA (or any of its rights hereunder) for 
the benefit of creditors, except as permitted pursuant to Article 18 and in any consent to 
collateral assignment with a Lender; 

(3) Seller’s filing of a petition in voluntary bankruptcy or insolvency or 
for reorganization or arrangement under the bankruptcy laws of the United States or under 
any insolvency law of any state, or Seller’s voluntarily taking advantage of any such law 
by answer or otherwise; 
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(4) The sale by Seller to a third party, or diversion by Seller for any use, 
of Product committed to Buyer by Seller;  

(5) Seller’s actual fraud, waste, tampering with Buyer-owned facilities, 
or other material misrepresentation or willful misconduct in connection with this ESA or 
the operation of the Project; 

(6) The failure of Seller to maintain Security in accordance with Article 
19, unless remedied within ten (10) Business Days of Seller’s receipt of written notice of 
such failure from Buyer or the entity providing such Security; or 

(7) The failure of Seller Guarantor or Seller to make, when due, any 
payment due to Buyer under or in connection with this ESA, unless remedied within ten 
(10) Business Days of Seller’s receipt of written notice of such failure from Buyer (subject 
to Seller’s rights with respect to disputed payments under Article 9 and net of outstanding 
damages and any other rights of offset that Seller may have pursuant to this ESA); or 

(8) Seller’s failure to achieve the Commercial Operation Date for the 
Project on or prior to the Guaranteed Start Date or other date mutually agreed to by the 
Parties. 

(B) Any of the following events shall constitute an Event of Default of Seller 
upon the failure of Seller to cure within thirty (30) Days after the date of written notice from Buyer 
to Seller, or such longer period as may be necessary to effectuate a cure provided that Seller has 
commenced and diligently continues its efforts to effectuate a cure, not to exceed an additional 
thirty (30) Days:  

(1) Seller’s Abandonment of construction or operation of the Project; 

(2) Except to the extent arising from the acts or omissions of the 
Transmission Provider or Buyer, Seller is not able to make Product available at the Point 
of Delivery as a result of the Project not maintaining its interconnection with the 
Transmission Provider’s Interconnection Facilities or otherwise fails to maintain in effect 
any agreements required to make Product available at the Point of Delivery;  

(3) Seller’s failure to comply with any other material obligation under 
this ESA, which would result in an adverse impact on Buyer;  

(4) The Project fails, after the Commercial Operation Date, to obtain an 
Actual ESS Availability Percentage of at least eighty percent (80%) over any twenty-four 
(24) consecutive Months during the Term excepting to the extent due to (i) a Transformer 
Failure, or (ii) as a result of a material serial defect not generally known in the energy 
storage industry (which exception may apply only twice during the Term), provided that 
in the case of (i) or (ii), the 30-Day cure period indicated in Section 12.1(B) does not apply 
and Seller remediates the cause of the shortfall of Actual ESS Availability Percentage 
requirements as soon as reasonably practicable, however, in no event later than ninety (90) 
days after falling below the eighty percent (80%) value.  Notwithstanding the above, Seller 
shall notify Buyer within thirty (30) days after the initial occurrence of a Transformer 
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Failure of the steps that Seller is taking to remediate the failure and thereafter keeps Buyer 
apprised, on a monthly basis, of Seller’s progress towards resolving the Transformer 
Failure; 

(5) Seller fails to timely register the Project or should Future 
Environmental Attributes become available, fails to ensure timely registration of the Future 
Environmental Attributes in accordance with the terms of this ESA; or 

(6) The Project fails, after the Commercial Operation Date, to maintain 
an ESS Capacity above ninety percent (90%) of the Guaranteed ESS Capacity referenced 
in Section 3.12. 

(C) Any of the following events shall constitute an Event of Default of Seller 
upon the failure of Seller to cure within sixty (60) Days after the date of written notice from Buyer 
to Seller, or such longer period as may be necessary to effectuate a cure provided that Seller has 
commenced and diligently continues its efforts to effectuate a cure, not to exceed an additional 
thirty (30) Days: 

(1) Seller’s assignment of this ESA, or any Change of Control of Seller, 
or Seller’s sale or transfer of its interest, or any part thereof, in the Project, except as 
permitted in accordance with Article 18; 

(2) Any representation or warranty made by Seller in this ESA shall 
prove to have been false or misleading in any material respect when made or ceases to 
remain true during the Term if such cessation would reasonably be expected to result in a 
material adverse impact on Buyer; or 

(3) The filing of an involuntary case in bankruptcy or any proceeding 
under any other insolvency law against Seller as debtor or its parent or any Affiliate that 
could materially impact Seller’s ability to perform its obligations hereunder; provided, 
however, that Seller does not obtain a stay or dismissal of the filing within the cure period. 

12.2 Events of Default of Buyer. 

(A)  Any of the following shall constitute an Event of Default of Buyer upon its 
occurrence, and no cure period shall be applicable: 

(1) Buyer’s dissolution or liquidation provided that division of 
Buyer into multiple entities shall not constitute dissolution or liquidation; 

(2) Buyer’s assignment of this ESA (or any of its rights 
hereunder) for the benefit of creditors; 

(3) Buyer’s filing of a voluntary petition in bankruptcy or 
insolvency or for reorganization or arrangement under the bankruptcy laws of the 
United States or under any insolvency law of any State, or Buyer voluntarily taking 
advantage of any such law by answer or otherwise; or 
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(4) Buyer’s actual fraud, waste, tampering with Seller-owned 
facilities or other material misrepresentation or willful misconduct in connection 
with this ESA or the operation of the Project. 

(B)  Buyer’s failure to make any payment due hereunder (subject to Buyer’s 
rights with respect to disputed payments under Article 9 and net of outstanding damages and any 
other rights of offset that Buyer may have pursuant to this ESA) shall constitute an Event of Default 
upon the failure of Buyer to cure within twenty (20) Days of written notice from Seller to Buyer. 

(C) Buyer’s failure to comply with any other material obligation under this ESA, 
which would result in a material adverse impact on Seller shall constitute an Event of Default of 
Buyer upon the failure of Buyer to cure within thirty (30) Days after the date of written notice from 
Seller to Buyer, or such longer period as may be necessary to effectuate a cure provided that Buyer 
has commenced and diligently continues its efforts to effectuate a cure, not to exceed an additional 
thirty (30) Days. 

(D)  Any of the following shall constitute an Event of Default of Buyer upon the 
failure of Buyer to cure within sixty (60) Days after the date of written notice from Seller to Buyer. 
or such longer period as may be necessary to effectuate a cure provided that Buyer has commenced 
and diligently continues its efforts to effectuate a cure, not to exceed an additional thirty (30) Days: 

(1) The filing of an involuntary case in bankruptcy or any 
proceeding under any other insolvency law against Buyer; provided, however, that 
Buyer does not obtain a stay or dismissal of the filing within the cure period; 

(2) Buyer’s assignment of this ESA, except as permitted in 
accordance with Article 18; or 

(3) Any representation or warranty made by Buyer in this ESA 
shall prove to have been false or misleading in any material respect when made or 
ceases to remain true during the Term if such cessation would reasonably be 
expected to result in a material adverse impact on Seller. 

12.3 Damages Prior to Termination. 

(A) Upon the occurrence of an Event of Default, and subject in each case to the 
limitation on damages set forth in Section 12.7, the Non-Defaulting Party shall have the right to (i) 
collect damages accruing prior to the Early Termination Date of this ESA from the Defaulting Party 
as set forth in Section 12.3(B); (ii) exercise its rights pursuant to Section 12.5; (iii) suspend 
performance; (iv) with respect to a Seller Event of Default, exercise its rights pursuant to 
Section 12.10 with respect to any Security; and (v) exercise its rights to terminate this ESA pursuant 
to Section 12.4. 

(B) For all Events of Default, the Non-Defaulting Party shall be entitled, subject 
to limitations on damages set forth in Section 12.7, to receive from the Defaulting Party all of the 
damages incurred by the Non-Defaulting Party in connection with such Event of Default prior to 
the Early Termination Date; provided, that if an Event of Default has occurred and has continued 
uncured for a period of one hundred eighty (180) Days, the Non-Defaulting Party shall be required 
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to either waive its right to collect further damages on account of such Event of Default or elect to 
terminate this ESA as provided for in Section 12.4. If Seller is the Defaulting Party, the Parties 
agree that the damages recoverable by Buyer hereunder on account of an Event of Default of Seller 
shall include, to the extent applicable, an amount of cover damages equal to Replacement ESS 
Costs minus the Contract Value or portion thereof proportional to the product of (x) the quantity of 
Product so replaced, and (y) the ESS Capacity Payment Rate. Further, Seller acknowledges and 
agrees that in addition to the foregoing, Seller shall be obligated to pay Buyer any such damages 
associated with replacement of Product notwithstanding the availability or prices of electric energy 
and capacity from other fuel sources, such as natural gas.  Seller also shall be obligated to pay Buyer 
any penalties levied by any Governmental Authority in connection with Seller’s failure to deliver 
to Buyer any Future Environmental Attributes that may become available pursuant to this ESA, 
provided that Buyer has used commercially reasonable efforts to avoid, minimize, or mitigate such 
penalties.  Seller also shall be obligated to pay Buyer any penalties levied by any Governmental 
Authority in connection with Seller’s failure to deliver to Buyer any Future Environmental 
Attributes pursuant to this ESA, if such failure arises out of Seller’s negligence or willful 
misconduct. Seller acknowledges that Buyer entered into this ESA for the procurement of Product, 
which includes Future Environmental Attributes.  If Buyer is the Defaulting Party, the Parties agree 
that damages recoverable by Seller hereunder on account of an Event of Default of Buyer shall 
include costs and losses incurred by Seller due to such Event of Default, including, to the extent 
applicable, an amount of cover damages equal to the Energy Output generated under the PPA 
following such Event of Default multiplied by the ESS Energy Payment Rate, plus, to the extent 
that the Solar Facility is unable to produce Energy Output due to the Event of Default of Buyer, an 
additional quantity equal to the Energy Output that would have been produced by Seller absent such 
Event of Default of Buyer, multiplied by the ESS Energy Payment Rate; provided that the foregoing 
amount shall be reduced by an amount equal to (A) the amount of any revenues that Seller, using 
commercially reasonable efforts, is able to obtain by selling Product to a third party or into the 
market, less (B) Seller’s costs and expenses incurred to effectuate any such sales. 

12.4 Termination.  Upon the occurrence of an Event of Default, the Non-Defaulting Party 
shall have the right to declare a date, which shall be between fifteen (15) and sixty (60) Days after 
the notice thereof, upon which this ESA shall terminate (“Early Termination Date”).  Upon the 
effective designation of an Early Termination Date, the Non-Defaulting Party will have the right to 
immediately suspend performance under this ESA, except that Seller may not suspend performance 
of its obligation to post and maintain Development Security and Delivery Term Security in 
accordance with Article 19.  Neither Party shall have the right to terminate this ESA except as 
provided for upon the occurrence of an Event of Default as described above or as may be otherwise 
explicitly provided for in this ESA. Upon the termination of this ESA under this Section 12.4 for 
an Event of Default, the Non-Defaulting Party shall be entitled to receive the Termination Payment 
from the Defaulting Party, subject to the limitation on damages set forth in Section 12.7.  As soon 
as practicable after the Early Termination Date, the Non-Defaulting Party shall (a) calculate the 
Termination Payment; and (b) give notice to the Defaulting Party of the amount of the Termination 
Payment.  The notice shall include a written statement explaining in reasonable detail the 
calculation of such amount and the sources for such calculation.  The Termination Payment shall 
be made to the Non-Defaulting Party, as applicable, within ten (10) Business Days after such notice 
is effective. If Seller is the Defaulting Party, the Termination Payment will equal the Buyer 
Termination Payment less any amounts due from Buyer (net of any amounts due from Seller), and 

DocuSign Envelope ID: 4586F5B1-8B95-4C79-B18B-F7D8DC229A22DocuSign Envelope ID: AF574303-B0EA-44B4-965E-4FA2FF36EE33



 

48 
161071726v2 

Route 66 Energy 
Storage Agreement 

if Buyer is the Defaulting Party, the Termination Payment will equal the Seller Termination 
Payment plus any amounts due from Buyer (net of any amounts due from Seller).   

(A) If Seller is the Defaulting Party, as soon as practicable after notice of the 
Early Termination Date, Buyer shall calculate the Buyer Termination Payment in a commercially 
reasonable manner as of the Early Termination Date in accordance with this Section 12.4(A).  The 
notice shall include a written statement explaining in reasonable detail the calculation of such 
amount.  In calculating such amount, Buyer shall use information from third parties who may 
include dealers in the relevant markets, end-users of the relevant product, information vendors and 
other sources of market information.  Buyer shall not have to enter into a replacement contract to 
establish a Buyer Termination Payment.    Any dispute between the Parties with respect to the Buyer 
Termination Payment calculation shall be subject to the dispute resolution provisions set forth in 
Section 13.8. 

(B) If Buyer is the Defaulting Party, as soon as practicable after notice of the 
Early Termination Date, Seller shall deliver written notice to Buyer of the amount of the Seller 
Termination Payment.  The notice shall include a written statement explaining in reasonable detail 
the calculation of such amount.  In calculating such amount, Seller shall use information from third 
parties who may include dealers in the relevant markets, end-users of the relevant product, 
information vendors and other sources of market information.  Seller shall not have to enter into a 
replacement contract to establish a Seller Termination Payment.  Any dispute between the Parties 
with respect to the Seller Termination Payment calculation shall be subject to the dispute resolution 
provisions set forth in Section 13.8. 

(C) Unless otherwise mutually agreed by the Parties, the conditions in this 
Section 12.4(C) shall apply. 

(1) If the PPA is terminated due to an Event of Default (as 
defined in the PPA) of Seller under the PPA and Seller terminates this ESA, such 
termination shall be considered an Event of Default of Seller under this ESA and 
Buyer shall be entitled to pursue its remedies under this ESA. 

(2) If the PPA is terminated due to either (x) an Event of Default 
of Buyer, or (y) an extended Force Majeure Event (all as defined in the PPA) and 
Seller terminates this ESA, such termination shall not be considered an Event of 
Default of Seller under this ESA. 

(3) If the PPA is terminated due to an Event of Default (as 
defined in the PPA) of Buyer under the PPA and Seller elects to terminate this ESA, 
such termination of the PPA shall be considered an Event of Default of Buyer under 
this ESA and Seller shall be entitled to pursue its remedies under this ESA. 

(D) If the PPA is terminated for any reason and the ESA remains binding, the 
Parties shall meet and confer within fifteen (15) days of the early termination of the PPA to establish 
an alternative ESS Energy Payment structure.  If the Parties cannot agree on an alternative ESS 
Energy Payment structure that complies with Buyer’s accounting and operating lease structure 
requirements, and the PPA was terminated due to an Event of Default of Seller, the Buyer 
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Termination Payment under the PPA shall include any increased costs or financial impacts 
associated with the revised ESS Energy Payment structure and the required financial treatment of 
debt liabilities within Buyer’s accounting system. 

12.5 Specific Performance.  In addition to the other remedies specified in this Article 12, 
each Party shall be entitled to seek a decree compelling specific performance with respect to, and 
shall be entitled, without the necessity of filing any bond, to seek the restraint by injunction of any 
actual or threatened breach of any material performance obligation of the other Party under this 
ESA. 

12.6 Remedies Cumulative.  Subject to limitations on damages set forth in Section 12.7, 
each right or remedy of the Parties provided for in this ESA shall be cumulative of and shall be in 
addition to every other right or remedy provided for in this ESA, and the exercise, or the beginning 
of the exercise, by a Party of any one or more of the rights or remedies provided for herein shall 
not preclude the simultaneous or later exercise by such Party of any or all other rights or remedies 
provided for herein. 

12.7 Waiver and Exclusion of Other Damages.  The Parties confirm that the express 
remedies and measures of damages provided in this ESA satisfy its essential purposes. If no remedy 
or measure of damages is expressly herein provided, the obligor’s liability shall be limited to direct, 
actual damages only.  NEITHER PARTY SHALL BE LIABLE TO THE OTHER PARTY FOR 
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY, OR INDIRECT DAMAGES, 
LOST PROFITS, OR OTHER BUSINESS INTERRUPTION DAMAGES BY STATUTE, IN 
TORT OR CONTRACT (EXCEPT TO THE EXTENT EXPRESSLY PROVIDED HEREIN).  To 
the extent any damages are required to be paid hereunder are deemed liquidated, the Parties 
acknowledge that the damages are difficult or impossible to determine, that otherwise obtaining an 
adequate remedy is inconvenient, and that the liquidated damages constitute a reasonable 
approximation of the harm or loss. 

12.8 Payment of Amounts Due to Buyer.  Without limiting any other provisions of this 
Article 12 and at any time before or after termination of this ESA, Buyer may send Seller an invoice 
for such damages or other amounts as are due to Buyer at such time from Seller under this ESA, 
and such invoice shall be payable in the manner, and in accordance with the applicable provisions, 
set forth in Article 9, including the provision for late payment charges. 

12.9 Duty to Mitigate.  Each Party agrees that it has a duty to mitigate damages and 
covenants that it will use commercially reasonable efforts to minimize any damages it may incur as 
a result of the other Party’s performance or non-performance of this ESA. 
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12.10 Security Rights.  Upon or at any time after the occurrence and during the 
continuation of an Event of Default enumerated in Section 12.1 or an Early Termination Date 
affecting Seller, Buyer may exercise any of the rights and remedies with respect to any Security, 
including any ancillary rights and remedies under Applicable Law then in effect. Buyer shall apply 
the proceeds of the Security realized upon the exercise of any such rights or remedies to reduce 
Seller’s obligations under this ESA, subject to Buyer’s obligation to return any surplus proceeds 
remaining after such obligations are satisfied in full. 

ARTICLE 13 
Contract Administration and Notices 

13.1 Notices in Writing.  Notices required by this ESA shall be addressed to the other 
Party at the addresses noted in Exhibit D as either Party updates them from time to time by written 
notice to the other Party. Any notice, request, consent, or other communication required or 
authorized under this ESA to be given by one Party to the other Party shall be in writing. It shall 
either be hand delivered or mailed via overnight service with signature required upon receipt, to the 
representative of said other Party. If hand delivered, the notice, request, consent or other 
communication shall be simultaneously sent by facsimile or other electronic means. Any such 
notice, request, consent, or other communication shall be deemed to have been received by the close 
of the Business Day on which it was hand delivered or transmitted electronically (unless hand 
delivered or transmitted after such close in which case it shall be deemed received at the close of 
the next Business Day). Real-time or routine communications concerning operation of the Project 
shall be exempt from this Section. 

13.2 Representative for Notices.  Each Party shall maintain a designated representative 
to receive notices, who shall be identified on Exhibit D to this ESA. Either Party may, by written 
notice to the other Party, change the representative or the address to which such notices and 
communications are to be sent. 
 

13.3 Authority of Representatives.  The Parties’ representatives designated above shall 
have authority to act for their respective principals in all technical matters relating to performance 
of this ESA and to attempt to resolve disputes or potential disputes. However, in their capacity as 
representatives, they shall not have the authority to amend or modify any provision of this ESA. 
 

13.4 Records.  Seller and Buyer shall each keep and maintain complete and accurate 
records and all other data required by each of them for the purposes of proper administration of this 
ESA, including but not limited to books and records necessary for billing and payments and such 
records as may be required by any Governmental Authority or pursuant to Applicable Law. All 
records of Seller and Buyer pertaining to the operation of the Project or this ESA as specified herein 
or otherwise shall be maintained at the Project or in an office of Seller or Buyer, as applicable, in 
such format as may be required by Applicable Law and/or any Governmental Approval. Each Party 
shall have the right at its sole cost and expense, upon reasonable prior written notice to the other 
Party, during normal business hours, to examine and/or make copies of the records and data of such 
other Party relating to this ESA (including all records and data relating to or substantiating any 
charges paid by or to such other Party, MWh of delivered Discharge Energy, MWh of delivered 
Charging Energy, Seller’s operating procedures, the Project equipment manuals and Operating 
Records).  All records required hereunder shall be maintained in accordance with, and for the 
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applicable time periods required by, Applicable Law and the Party’s retention policies, but in no 
event less than five (5) years after the final payment is made under this ESA.  Seller shall provide 
Buyer copies of Operating Records upon Buyer’s request. 

(A) Operating and Maintenance Records. Seller shall maintain an accurate and 
up-to-date operating log, in electronic format, at the Project that will include, without limitation, 
dispatch and scheduled Discharge Energy delivered,  Charging Energy received, and House Energy 
consumption; changes in operating status; planned outages, deratings and curtailments; any unusual 
conditions found during inspections; environmental records including environmental permits; 
maintenance; any other operating or maintenance records as may be required by state or federal 
regulatory authorities and WECC and any other information required under Prudent Utility 
Practices or any Project agreement (in the prescribed format); and Seller Forced Outages (“O&M 
Records”). 

(B) Billing and Payment Records. To facilitate payment and verification, Seller 
and Buyer shall keep all books and records necessary for billing and payments in accordance with 
the provisions of Article 9 and grant the other Party reasonable access to those records, subject to 
such Party’s ability to redact information it reasonably deems competitively sensitive; provided, 
such redactions do not prohibit a Party’s ability to exercise its rights and perform its obligations 
under this ESA.  

(C) Project Development Records and Data Submissions. Seller shall submit or 
cause to be submitted to Buyer the following documents on or before the dates specified below: 

(1) No later than thirty (30) Days after the Execution Date and ending on 
the Commercial Operation Date, (i) monthly or quarterly construction progress reports, as 
applicable, in such form as may be agreed to by Buyer in accordance with Section 10.1(A) 
and 10.1(B); and (ii) reports of any new condition or event that may have a material adverse 
effect on the timely completion of the Project, when and as Seller becomes aware of any 
such condition or event. 

(2) No later than thirty (30) Days prior to the start of the Test Period, (i) 
evidence demonstrating that Seller has obtained all Governmental Approvals then required 
to be obtained for the ownership, operation and maintenance of, and the supply of Product 
from, the Project in accordance with this ESA; and (ii) a list identifying the remaining 
Governmental Approvals for which Seller is responsible under the terms of this ESA, 
which Governmental Approvals are not yet required for the operation and maintenance of, 
and the supply of Product from, the Project, together with a plan for obtaining such 
Governmental Approvals and an estimate of the time within which such Governmental 
Approvals will be obtained by Seller; provided, however, that the plan for obtaining any 
outstanding Governmental Approvals that relate to environmental, health and safety 
matters shall be reasonably acceptable to Buyer.  

(3) As soon as available, but not later than sixty (60) Days following the 
Commercial Operation Date for the Project, two (2) copies of all results of Commissioning 
Tests performed on the ESS. 
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(4) Upon request by Buyer, one (1) signed and sealed copy of all as-built 
drawings for the Project, including the civil and architectural works. 

(5) The receipt of the above schedules, data, certificates and reports by 
Buyer (i) shall not be construed as an endorsement by Buyer of the design of the Project; 
(ii) does not constitute a warranty by Buyer as to the safety, durability or reliability of the 
Project; (iii) does not otherwise relieve Seller of any of its obligations or potential liabilities 
under the Project contracts; or (iv) except with respect to the obligations of Buyer to 
maintain the confidentiality of documents and information received by it, does not impose 
any obligation or liability on Buyer. 

13.5 Provision of Real-Time Data.  Upon request by Buyer, Seller shall provide real-time, 
read-only and downloadable electronic access to Buyer of all meteorological and other related data 
collected at the Project and corresponding unit availability data. 

13.6 Examination of Records.  Buyer may review operating procedures, equipment 
manuals, Operating Records and data kept by Seller relating to transactions under and 
administration of this ESA, at any time during the period the records are required to be maintained, 
from time to time upon request and during normal business hours.  Buyer shall have the right, upon 
reasonable notice and at its sole expense (unless Seller has defaulted under this ESA, in which case 
Seller will bear the expense), to examine the records of Seller to the extent reasonably necessary to 
verify the accuracy of any statement, charge or computation made pursuant to this ESA.  If any 
such examination reveals any inaccuracy in any invoice, the necessary adjustments in such invoice 
and any underpayment by Buyer will be paid, and any overpayment by Buyer will be reimbursed 
by Seller, promptly in accordance with payment provisions in this ESA.  

13.7 Exhibits.  Either Party may change the information for its notice addresses in 
Exhibit D at any time without the approval of the other Party. Exhibit A, Exhibit B, and Exhibit E 
may be changed at any time with the mutual consent of both Parties. 

13.8 Resolution of Issues.  The Parties agree that it is in the best interest of both Parties 
to attempt to resolve disputes that arise under this ESA in a quick and inexpensive manner. To that 
end, the Parties commit to use commercially reasonable efforts to resolve disputes informally. For 
all disputes that arise under this ESA, the Parties immediately, through their designated 
representatives, shall negotiate with one another in good faith in order to reach resolution of the 
dispute. Such negotiation shall commence within five (5) Business Days of the date of the letter 
from one Party representative to the other Party representative notifying that Party of the nature of 
the dispute. In the event that the Parties’ representatives cannot agree to a resolution of the dispute 
within thirty (30) Days after the commencement of negotiations, written notice of the dispute 
(“Dispute Notice”), together with a statement describing the issues or claims, shall be delivered, 
within five (5) Business Days after the expiration of such thirty (30) Day period, by each of the 
Parties’ representatives to its respective senior officer or official (such senior officer or official to 
be selected by each of the Party representatives in his or her sole discretion, provided such senior 
officer or official has authority to bind the respective Party). Within five (5) Business Days after 
receipt of the Dispute Notice, the senior officers or officials for both Parties shall negotiate in good 
faith to resolve the dispute, provided that the failure to deliver such Dispute Notice shall not 
prejudice either Party’s right to submit such dispute to litigation. In the event that the senior officers 
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or officials cannot resolve such dispute within thirty (30) Days after the matter was submitted to 
them, then either Party may, in its sole discretion, submit the matter to mediation under the New 
Mexico Mediation Procedures Act. If mediation does not resolve the dispute within thirty (30) Days 
of the submission to mediation, then either Party may seek legal and equitable remedies.  If a Party 
receiving notice of a demand for mediation does not agree in writing within ten (10) Days to 
participate in mediation, then the Party demanding mediation may, after giving three (3) Business 
Days’ written notice, declare the mediation process unsuccessful and initiate the pursuit of legal 
and equitable remedies. 
 

ARTICLE 14 
Force Majeure 

14.1 Definition. 

(A) Neither Party will be considered to be in default in respect to any obligation 
hereunder if delays in or failure of performance is due to a Force Majeure Event, except for the 
obligation to pay monies due. A “Force Majeure Event” shall mean an event or circumstance that 
arises after the Execution Date that (i) is not reasonably foreseeable, (ii) is beyond the reasonable 
control of and is not caused by the negligence or lack of due diligence of the affected Party or its 
contractors or suppliers, and (iii) adversely affects the performance by that Party of its obligations 
under or pursuant to this ESA. Such events or circumstances may include, but are not limited to: 
actions or inactions of any Governmental Authority or any civil, tribal, or military authority, acts 
of God, war, riot or insurrection, terrorism, blockades, embargoes, sabotage (including arson and 
vandalism), epidemics, pandemics, explosions and fires not caused by a failure to operate the 
Project in accordance with Prudent Utility Practices, hurricanes, floods, unusually severe weather 
events not excluded in subpart (C)(viii) below, strikes, lockouts or other labor disputes (not caused 
by the failure of the affected Party to comply with the terms of a collective bargaining agreement). 
Given the current conditions, the Parties agree that COVID-19 shall be considered a Force Majeure 
Event only if the affected Party’s ability to perform its obligations under this Agreement is 
prevented or substantially hindered due to new circumstances with respect to COVID-19 that leads 
to (i) the work not being exempt from any restrictions on work imposed by a Governmental 
Authority, or (ii) any other order, rule, regulation or action or delays by any Governmental 
Authorities, including permitting delays, in either event that are not in effect and/or applicable to 
the Project as of the Execution Date. 

(B) Equipment breakdown or the inability of Seller to use equipment due to its 
design, construction, operation, or maintenance, the inability of Seller to meet regulatory standards, 
or failure by Seller to obtain on a timely basis and maintain a necessary permit or other regulatory 
approval shall not be considered a Force Majeure Event, unless Seller can demonstrate that the 
event was not reasonably foreseeable, was beyond Seller’s reasonable control, and was not caused 
by the negligence or lack of due diligence by Seller or its agents. 

(C) Notwithstanding the foregoing, the term Force Majeure Event does not 
include (i) inability by Seller to procure equipment for the Project or any component parts therefor, 
for any reason (the risk of which is assumed by Seller); (ii) any other acts or omissions of any third 
party, including any vendor, materialman, customer, or supplier of Seller, or any full or partial 
curtailment in the Product of the Project caused by or arising from the acts or omissions of such 
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third parties, unless such acts or omissions are themselves excused by reason of a Force Majeure 
Event, as the definition is applied to such third party, and such event constitutes a Force Majeure 
Event, as the definition is applied to Seller; (iii) any delay caused by the processing of Seller’s 
interconnection request; (iv) any full or partial curtailment in the electric output of the Project that 
is caused by or arises from a mechanical or equipment breakdown, or other mishaps, events or 
conditions, attributable to normal wear and tear; (v) failure to abide by Prudent Utility Practices; 
(vi) changes in market conditions or actions of Governmental Authorities (or other events or 
circumstances) that affect the cost of equipment, labor, materials or supplies, or that affect demand 
for power or price for any of Seller’s or Buyer’s products; or (vii) except as set forth in (A) above, 
any labor strikes, slowdowns or stoppages, or other labor disruptions against a Party or its 
contractors or subcontractors; or (viii) weather events or sudden actions of the natural elements 
within twenty (20) year normal weather patterns, including normal lightning strikes, but excluding 
unusually severe events, such as tornadoes and floods. 

(D) In no event will any delay or failure of performance caused by a Force 
Majeure Event extend this ESA beyond its stated Term. Notwithstanding any other provision in this 
ESA to the contrary, in the event that any delay or failure of performance caused by a Force Majeure 
Event affecting Seller continues for an uninterrupted period of one hundred eighty (180) Days from 
its inception (with respect to a Force Majeure Event occurring prior to the Commercial Operation 
Date) or three hundred sixty five (365) days from its inception (with respect to a Force Majeure 
Event occurring after the Commercial Operation Date), either Party may, at any time following the 
end of such period, terminate this ESA upon written notice to the affected Party, without further 
obligation by either Party except as to costs and balances incurred prior to the effective date of such 
termination. 

(E) Except as otherwise provided in this ESA, each Party shall be excused from 
performance when non-performance was caused, directly or indirectly, by a Force Majeure Event 
but only and to the extent thereof, and existence of a condition of Force Majeure Event shall not 
relieve the Parties of certain obligations under this ESA (including payment obligations) to the 
extent that performance of such obligations is not precluded by the condition of Force Majeure 
Event. 

14.2 Notification Obligations.  In the event of any delay or nonperformance resulting 
from a Force Majeure Event, the Party claiming that a Force Majeure Event has occurred shall 
notify the other Party as soon as reasonably practicable by telephone and/or email, and in writing 
as soon as reasonably practicable but in no case later than ten (10) Business Days after the Party 
becomes aware of the Force Majeure Event ; provided that failure to provide notice within such 
period only waives the Force Majeure Event as to periods prior to when the notice is given of such 
occurrence, of the nature, cause, date of commencement thereof and the anticipated duration, and 
shall indicate whether any deadlines or date(s) imposed hereunder may be affected thereby. The 
suspension of performance shall be of no greater scope and of no greater duration than is necessary. 
A Party claiming that a Force Majeure Event has occurred shall not be entitled to relief therefor 
unless and until it has delivered a notice therefor as required in this Section. The Party claiming 
that a Force Majeure Event has occurred shall notify the other Party of the cessation of the Force 
Majeure Event or of the conclusion of the affected Party’s cure for the Force Majeure Event, in 
either case as soon as reasonably practicable. 
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14.3 Duty to Mitigate.  The Party claiming that a Force Majeure Event has occurred shall 
use its commercially reasonable efforts to cure the cause(s) preventing its performance of this ESA 
and shall provide to the other Party weekly progress reports describing actions taken to end the 
Force Majeure Event; provided, however, that the settlement of strikes, lockouts and other labor 
disputes shall be entirely within the discretion of the affected Party, and such Party shall not be 
required to settle such strikes, lockouts or other labor disputes by acceding to demands which such 
Party deems to be unreasonable. 

14.4 Force Majeure Event Occurring After Commercial Operation.   

(A) Upon the occurrence and during the continuance of a Force Majeure Event 
and the effects thereof, to the extent that a Force Majeure Event affects the ability of either Buyer 
or the Transmission Provider to accept Discharge Energy from the Project or to deliver Charging 
Energy to the Project or otherwise prevents the ability of the ESS to deliver Product, then the hours 
of the reduced delivery of Product shall be excluded from the determination of the ESS Energy 
Payment as set forth in Section 8.1. In this instance, the ESS Energy Payment shall be reduced by 
the sum of the amount of Energy Output (in MWh) delivered to the Point of Delivery during the 
ESA Force Majeure Event and any Energy Output that otherwise would have been delivered to the 
Point of Delivery but for a Force Majeure Event impacting both the PPA and the ESA, multiplied 
by the percentage of the ESS capacity impacted by the Force Majeure, multiplied by the ESS Energy 
Payment Rate. 

(B) In the case that Seller fails to obtain authorization from the Transmission 
Provider to allow the ESS to accept Charging Energy from the electrical grid and Buyer, 
nevertheless, has granted the Commercial Operation Date, upon the occurrence and during the 
continuance of (i) a Force Majeure Event and the effects thereof, to the extent that a Force Majeure 
Event prevents the ability of the Solar Facility to supply Charging Energy to the Project, or (ii) an 
unscheduled outage of the Solar Facility to the extent that such outage prevents the ability of the 
Solar Facility to supply Charging Energy to the Project that lasts longer than forty-eight (48) hours, 
then in the case of (i) the hours during which the Force Majeure Event occurs,  and in the case of 
(ii) the hours beyond the forty-eight (48) hour duration shall be excluded from the determination of 
the ESS Energy Payment as set forth in Section 8.1. In the case of (i), the ESS Energy Payment 
shall be reduced by the sum of the amount of Energy Output (in MWh) delivered to the Point of 
Delivery during the Force Majeure Event and any Energy Output that otherwise would have been 
delivered to the Point of Delivery but for the Force Majeure Event, multiplied by the ESS Energy 
Payment Rate. In the case of (ii), the ESS Energy Payment shall be reduced by the sum of the 
amount of Energy Output (in MWh) that would have been delivered to the Point of Delivery after 
the initial forty-eight (48) hour duration but for the unscheduled outage of the Solar Facility, 
multiplied by the ESS Energy Payment Rate. 

(C) In the case of (A) and (B) above, the amount of Energy Output that would 
have otherwise been delivered to the Point of Delivery shall be reasonably calculated by Seller 
taking into account weather and pyranometer data from the meteorological station(s) at the Site for 
all or a portion of the Solar Units taken out of service due to the Force Majeure Event or 
unscheduled outage but excluding any Solar Unit(s) taken out of service or operating at a reduced 
capacity for other reasons, and adjusted to account for electrical losses in delivering Energy to the 
Point of Delivery. Buyer shall have the right to review and approve Seller’s calculations. 

DocuSign Envelope ID: 4586F5B1-8B95-4C79-B18B-F7D8DC229A22DocuSign Envelope ID: AF574303-B0EA-44B4-965E-4FA2FF36EE33



 

56 
161071726v2 

Route 66 Energy 
Storage Agreement 

ARTICLE 15 
Representations, Warranties and Covenants 

15.1 Seller’s Representations, Warranties and Covenants.  Seller hereby represents and 
warrants as follows: 

(A) Seller is a limited liability company duly organized, validly existing and in 
good standing under the laws of the State of Delaware.  Seller is qualified to do business in each 
other jurisdiction where the failure to so qualify would have a material adverse effect on the 
business or financial condition of Seller; and Seller has all requisite power and authority to conduct 
its business, to own its properties, and to execute, deliver, and perform its obligations under this 
ESA. 

(B) Except for the Seller Board Approval (which shall be obtained prior to the 
Commercial Operation Date), the execution, delivery, and performance of its obligations under this 
ESA by Seller have been duly authorized by all necessary corporate action, and do not and will not: 

(1) require any consent or approval by any governing body of Seller, 
other than that which has been obtained and is in full force and effect; 

(2) violate any Applicable Law, or violate any provision in any 
formation documents of Seller, the violation of which could have a material adverse effect 
on the ability of Seller to perform its obligations under this ESA; 

(3) result in a breach or constitute a default under Seller’s formation 
documents or bylaws, or under any agreement relating to the management or affairs of 
Seller or any indenture or loan or credit agreement, or any other agreement, lease, or 
instrument to which Seller is a party or by which Seller or its properties or assets may be 
bound or affected, the breach or default of which could reasonably be expected to have a 
material adverse effect on the ability of Seller to perform its obligations under this ESA; 
or 

(4) result in, or require the creation or imposition of any mortgage, deed 
of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other 
than in favor of a Lender or as otherwise may be contemplated by this ESA) upon or with 
respect to any of the assets or properties of Seller now owned or hereafter acquired, the 
creation or imposition of which could reasonably be expected to have a material adverse 
effect on the ability of Seller to perform its obligations under this ESA.  

(C) The obligations of Seller under this ESA are valid and binding obligations 
of Seller. 

(D) The execution and performance of this ESA will not conflict with or 
constitute a breach or default under any contract or agreement of any kind to which Seller is a party 
or any judgment, order, statute, or regulation that is applicable to Seller or the Project. 

(E) To the knowledge of Seller, and except for those permits, consents, 
approvals, licenses and authorizations identified in Exhibit E, which Seller anticipates will be 
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obtained by Seller in the ordinary course of business, all Governmental Approvals necessary for 
Seller’s execution, delivery and performance of this ESA have been duly obtained and are in full 
force and effect. 

(F) Seller shall comply with all Applicable Laws in effect or that may be enacted 
during the Term. 

(G) Seller shall disclose to Buyer the extent of, and as soon as it is known to 
Seller, any violation of any Applicable Laws arising out of the construction of the Project, the 
presence of Environmental Contamination at the Project (actual or alleged), or the existence of any 
past or present enforcement, legal, or regulatory action or proceeding relating to such 
Environmental Contamination. 

(H) To the full extent authorized by FERC regulations and the FERC standards 
of conduct, Seller hereby authorizes Buyer to contact and obtain information concerning the Project 
and Interconnection Facilities directly from the Transmission Provider. 

(I) Seller has and/or will have good and marketable title to the Future 
Environmental Attributes immediately prior to delivery to Buyer. 

(J) Seller has not sold, delivered or transferred the Future Environmental 
Attributes to any other Person, in whole or in part. 

(K) All right, title and interest in and to the Future Environmental Attributes are 
free and clear of any liens, Taxes, claims, security interests or other encumbrances except for any 
right or interest by any entity claiming through Buyer.  

(L) Each Future Environmental Attribute complies with the requirements set 
forth in the New Mexico Renewable Energy Act, NMSA 1978, § 62-16-1 et seq., and Title 17.9.572 
NMAC.  

(M)  As soon as practical but in no event longer than fifteen (15) Days after the 
execution thereof, Seller shall provide a true and correct copy of the Interconnection Agreement to 
Buyer.  On and after the execution of the Interconnection Agreement, Seller shall provide copies of 
any material amendments to the Interconnection Agreement to Buyer.  

(N) After the Commercial Operation Date, Seller will not incur, assume or carry 
any Debt in connection with the Project; 

(O) Subject to ongoing maintenance by Seller, the ESS has a remaining design life 
(starting on the Commercial Operation Date) that is at least equal to twenty-nine (29) years in 
accordance with Prudent Utility Practices, as attested by a Licensed Professional Engineer;  

(P) Except as expressly set forth in this ESA, Seller makes no warranty, express 
or implied, including but not limited to any warranty of merchantability or fitness for a particular 
purpose, or warranty arising from any course of dealing, performance, or usage of trade; 
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(Q) This ESA does not provide for the transfer of the Project to Buyer at any time 
during or after the Term; 

(R) This ESA does not grant Buyer an option to purchase the Project or any portion 
of the associated assets at any time during or after the end of the Term; 

(S) Less than seventy five percent (75%) of the useful economic life of the Project 
will be expended upon the end of the Term; 

(T) The present value of the sum of the compensation that Buyer shall pay Seller 
throughout the Delivery Term shall be less than ninety percent (90%) of the fair market value of 
the Project and its associated assets and there is no residual value guaranteed by Buyer that is not 
already reflected in the payment obligations set forth in this ESA; and 

(U) The Project is not a specialized project and will have alternative uses to Seller 
upon the end of the Term. 

15.2 Buyer’s Representations, Warranties and Covenants.  Buyer hereby represents and 
warrants as follows: 

(A) Buyer is a corporation duly organized, validly existing and in good standing 
under the laws of the State of New Mexico and is qualified in each other jurisdiction where the 
failure to so qualify would have a material adverse effect upon the business or financial condition 
of Buyer. Buyer has all requisite power and authority to conduct its business, to own its properties, 
and to execute, deliver, and perform its obligations under this ESA. 

(B) The execution, delivery, and performance of its obligations under this ESA 
by Buyer have been duly authorized by all necessary corporate action, and do not and will not: 

(1) require any consent or approval of Buyer’s shareholders, officers or 
directors, except as set forth in Section 6.1; 

(2) violate any Applicable Law, or violate any provision in any corporate 
documents of Buyer, the violation of which could have a material adverse effect on the 
ability of Buyer to perform its obligations under this ESA; 

(3) result in a breach or constitute a default under Buyer’s corporate 
charter or bylaws, or under any agreement relating to the management or affairs of Buyer, 
or any indenture or loan or credit agreement, or any other agreement, lease, or instrument 
to which Buyer is a party or by which Buyer or its properties or assets may be bound or 
affected, the breach or default of which could reasonably be expected to have a material 
adverse effect on the ability of Buyer to perform its obligations under this ESA; or 

(4) result in, or require the creation or imposition of, any mortgage, deed 
of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other 
than as may be contemplated by this ESA) upon or with respect to any of the assets or 
properties of Buyer now owned or hereafter acquired, the creation or imposition of which 
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could reasonably be expected to have a material adverse effect on the ability of Buyer to 
perform its obligations under this ESA. 

(C) Assuming this ESA is a valid and binding obligation of Seller, this ESA is a 
valid and binding obligation of Buyer, subject to the contingencies identified in Article 6. 

(D) The execution and performance of this ESA will not conflict with or 
constitute a breach or default under any contract or agreement of any kind to which Buyer is a party 
or any judgment, order, statute, or regulation that is applicable to Buyer. 

(E) To the knowledge of Buyer, and except for the NMPRC Approval(s) 
identified in Sections 6.1 and 17.3, all required Governmental Approvals necessary for Buyer’s 
execution, delivery and performance of this ESA have been duly obtained and are in full force and 
effect. 

ARTICLE 16 
Insurance 

16.1 Evidence of Insurance. 

(A) Seller shall, at least thirty (30) Days prior to the commencement of any work 
on the Project, and thereafter, on or before June 1 of each Commercial Operation Year, provide 
Buyer with two (2) copies of insurance certificates evidencing the insurance coverages required to 
be maintained by Seller in accordance with Exhibit G and this Article 16 along with endorsements 
required below in Section 16.3, and a list of any other endorsements to the policy that limit the 
coverage provided by the ISO form with regard to this Project. All such insurance shall be primary 
insurance.  All policies shall be written with insurers rated at least A- VII by A.M. Best or that 
Buyer, in its reasonable discretion, deems acceptable (such acceptance shall not be unreasonably 
withheld or delayed by Buyer). Seller’s liability under this ESA shall not be limited to the amount 
of insurance coverage required herein. 

16.2 Term and Modification of Insurance. 

(A) All liability insurance required under this ESA shall cover occurrences 
during the Term of this ESA on an “occurrence” basis.  In the event that any insurance as required 
herein is commercially available only on a “claims-made” basis, such insurance shall provide for a 
retroactive date not later than the Execution Date and such insurance shall be maintained by Seller, 
with a retroactive date not later than the retroactive date required above, for a minimum of five (5) 
calendar years after the Term. 

(B) Seller may self-insure either all or any portion of the foregoing coverages so 
long as there is no material decrease in its net worth or means that renders the same insufficient for 
purposes of self-insurance. If at any time during the Term Buyer, in its reasonable discretion, 
determines that it will no longer accept self-insurance from Seller, Buyer shall provide notice to 
Seller and Seller shall obtain the insurance coverages required by Exhibit G within sixty (60) Days. 

(C) Buyer shall have the right, at times deemed appropriate to Buyer during the 
Term of this ESA, to request Seller to modify the insurance minimum limits specified in Exhibit G 

DocuSign Envelope ID: 4586F5B1-8B95-4C79-B18B-F7D8DC229A22DocuSign Envelope ID: AF574303-B0EA-44B4-965E-4FA2FF36EE33



 

60 
161071726v2 

Route 66 Energy 
Storage Agreement 

in order to maintain reasonable coverage amounts. Seller shall make commercially reasonable 
efforts to comply with such request. 

16.3 Endorsements and Other Requirements. 

(A) Seller shall provide endorsements evidencing that the insurers shall provide 
Buyer thirty (30) Days’ prior written notice of non-renewal or cancellation of insurance (except that 
such notice shall be ten (10) Days for non-payment of premiums) and endorsements that waive all 
rights of subrogation against Buyer and its Affiliates, officers, directors, agents, subcontractors and 
employees. 

(B) Seller shall provide endorsements providing that the insurance required 
under this ESA is primary and non-contributory with respect to other insurance carried by Buyer. 

(C) Seller shall provide endorsements providing that the liability insurance 
required pursuant to paragraphs (B), (C) and (D) of Exhibit G names Buyer and its Affiliates, 
officers, directors, and employees as additional insureds for both ongoing and completed operations 
but only to the extent Buyer (or other additional insured) is vicariously liable for the negligence, 
acts or omissions of Seller. The liability insurance required pursuant to paragraphs (B) and (D) of 
Exhibit G shall include a standard ISO or an equivalent separation of insureds clause and will not 
include a cross-suit exclusion applicable to claims brought by or against an additional insured. 

ARTICLE 17 
Legal and Regulatory Compliance and Governmental Approval 

17.1 Applicable Laws.  Each Party shall at all times comply with all Applicable Laws and 
shall promptly notify the other Party of any material investigations, notices of alleged violations or 
findings of violation of Applicable Law from any Governmental Authority, including any audit, 
notification, inspection or inquiry that has been commenced by any Governmental Authority in 
respect of a potential violation of Applicable Law with regard to the Project or the ESA. Seller shall 
give all required notices, shall timely procure and maintain all Seller required permits, and shall 
timely pay all charges and fees in connection therewith.  Seller shall make available to Buyer, upon 
reasonable request, any personnel or records relating to the Project or this ESA to the extent Buyer 
requires the same to fulfill any regulatory reporting requirements, or for purposes of litigation or 
regulatory proceedings, including but not limited to, litigation or proceedings before the NMPRC, 
FERC, or other regulatory bodies.  The Parties shall treat information disclosed pursuant to this 
Section 17.1 as Confidential Information in accordance with Section 22.14 unless such information 
is public information. 

17.2 Governmental Approvals.  Each Party shall timely and lawfully procure and 
maintain in good standing, at its own cost and expense, all Governmental Approvals and Additional 
Consents and shall timely and properly pay its respective charges and fees in connection therewith. 

17.3 NMPRC Approval.  The obligations of the Parties hereunder, including Buyer’s 
obligation to purchase Product at the rates specified in Article 8, shall be conditioned upon the 
receipt of any Governmental Approvals required by Applicable Law, including NMPRC Approval 
in connection with (i) the execution and performance of this ESA, including authorization to recover 
the costs of ESS Energy Payments; (ii) the execution and performance of the PPA, and a final order 
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or other regulatory determination from the NMPRC that Buyer may procure renewable energy and 
associated renewable energy certificates pursuant to the PPA and may recover the cost of such 
procurement; and (iii) any waivers as set forth in Buyer’s request for approval of this ESA 
(collectively, “Requested Actions”). In particular, but without limitation: 

(A) Buyer agrees to use commercially reasonable efforts to request and obtain 
NMPRC Approval of the Requested Actions, and Seller agrees to cooperate with and assist Buyer 
in these efforts as Buyer may reasonably request.  

(B) NMPRC Approval shall be considered received when the NMPRC issues a 
final written order that is no longer subject to appeal or further proceedings on remand (i) approving 
the Requested Actions, including authorization to recover the costs of procurement of the 
Renewable Energy Output, as that term is defined in the PPA; or (ii) approving the Requested 
Actions in part or subject to conditions or substantial modifications, provided that each of Seller 
and Buyer agrees, subject to its reasonable discretion, to accept those conditions, modifications or 
such partial approval as sufficient (collectively, “NMPRC Approval”). 

(1) If the NMPRC disapproves any of the Requested Actions, 
then this ESA shall automatically terminate ten (10) Days after the date of such 
action by the NMPRC and shall be of no further force or effect, with no further 
obligation or liability of either Party to the other Party or to any other Person. 

(2) If any NMPRC Approval is issued as described in clause 
(B)(ii) above, then the Parties shall meet and confer no later than fifteen (15) Days 
after the date of the NMPRC Approval order regarding whether Buyer or Seller will 
elect to amend this ESA to address any conditions or substantial modifications or 
not to accept any partial or conditioned approval or substantial modification of this 
ESA.  If the Parties are unable to mutually agree on any amendments to this ESA to 
address such NMPRC Approval order, then this ESA shall automatically terminate 
ten (10) Days after the date on which the Parties conferred and be of no further force 
or effect, with no further obligation or liability of either Party to the other Party or 
to any other Person, unless Buyer and Seller mutually agree in writing within such 
ten (10) Day period that this ESA remain in effect. 

(3) If the NMPRC, for any reason, has not entered an order upon 
the request for approval of all Requested Actions by October 1, 2024 (“Regulatory 
End Date”), then the Parties shall meet and confer no later than fifteen (15) Days 
after the Regulatory End Date regarding a potential extension of the Regulatory End 
Date.  If the Parties are unable to mutually agree to an extension of the Regulatory 
End Date, then this ESA shall automatically terminate ten (10) Days after the date 
on which the Parties conferred and be of no further force or effect, with no further 
obligation or liability of either Party to the other Party or to any other Person, unless 
Buyer and Seller mutually agree in writing within such ten (10) Day period that this 
ESA remain in effect. 

17.4 Compliance with Reliability Standards.    To the extent that new reliability standards 
applicable to the operation and maintenance of the Project are promulgated by the WECC, NERC, 
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FERC, or NMPRC, or any successor agencies, any and all costs incurred as a result of actions 
required for compliance with the new reliability standards shall be borne by Seller. To the extent 
that Seller contributes in whole or in part to actions that result in monetary penalties being assessed 
to Buyer by WECC, NERC, FERC or any successor agency, for lack of compliance with reliability 
standards related to the operation and maintenance of the Project, Seller shall reimburse Buyer for 
its share of monetary penalties. 

17.5 Compliance Information. Each Party shall, for the purpose of gathering information 
and/or providing oral or written reports, testimony, affidavits or other submissions relevant to any 
Governmental Approvals, Non-Governmental Compliance Obligations, Additional Consents, 
Applicable Laws or in connection with any litigation, arbitration or administrative proceeding 
before any authority of competent jurisdiction: (i) deliver or cause to be delivered to the other Party 
any necessary or required certificates of its officers, accountants, engineers or agents; and/or (ii) 
make available necessary personnel with knowledge as to such matters. 

ARTICLE 18 
Assignment and Other Transfer Restrictions 

18.1 No Assignment Without Consent.  Except as permitted in this Article 18, neither 
Party shall sell, transfer, or assign this ESA, in whole or in part, and Seller shall not sell, transfer or 
assign the Project, in whole or in part, without the prior written consent of the other Party, which 
consent shall not be unreasonably withheld, delayed or conditioned and so long as any proposed 
assignee satisfies the conditions set forth in this Article 18. 

(A) Buyer’s consent shall not be required for: (i) a collateral assignment to a 
Lender, in accordance with Section 18.6, (ii) any assignment or transfer of this ESA by Seller to an 
Affiliate of Seller; or (iii) any assignment or transfer of this ESA by Seller to a Person succeeding 
to all or substantially all of the assets of Seller, provided that in the case of any assignment or 
transfer pursuant to clauses (ii) or (iii) above, such assignee (a) shall have agreed in writing to be 
bound by the terms and conditions hereof and furnished a copy of the assignment or transfer 
document to Buyer; (b) is a Qualified Operator or retains, prior to the date of such transfer, a 
Qualified Operator to operate the Project (or otherwise agrees not to interfere with the existing 
Qualified Operator for the Project); and (c) shall have complied with the obligations of the assigning 
Party to provide Development Security or Delivery Term Security, as applicable, in accordance 
with Article 19 of this ESA. 

(B) Seller’s consent shall not be required for any assignment of this ESA by 
Buyer to any Affiliate or in connection with certain corporate events involving Buyer or its parent 
corporation, including, but not limited to, mergers, reorganizations, consolidations, and asset and/or 
stock sales, provided that such assignee delivers evidence reasonably satisfactory to Seller that such 
assignee’s creditworthiness is equal to or better than that of Buyer; and further provided that any 
such assignee delivers evidence reasonably satisfactory to Seller that such assignee has NMPRC 
Approval of this ESA as and if required by NMPRC regulations. 

18.2 Conditions on Transfers.  If the rights and interests of a Party in this ESA shall be 
sold, transferred or assigned to an Affiliate, upon satisfaction of the conditions set forth in this 
Article 18, and upon the Affiliate’s agreement in writing to be bound by and to assume the terms 
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and conditions hereof and any and all obligations to the non-assigning Party arising or accruing 
hereunder from and after the date of such assumption, and provided that the assigning Party is not 
then in default of its obligations under this ESA or that any then-existing default is cured no later 
than the date of assignment, then the assigning Party shall be released and discharged from the 
terms and conditions hereof and each such obligation hereunder from and after such date, and non-
assigning Party shall continue this ESA with the Affiliate as if such Person had been named under 
this ESA; provided, however, that the assigning Party shall not be released and discharged from and 
shall remain liable for any and all obligations to the other Party arising or accruing hereunder prior 
to such assumption. 

18.3 Change of Control.  Except for a Seller Permitted Transfer, any Change of Control 
of Seller, whether voluntary or by operation of law, shall require the prior written consent of Buyer, 
which shall not be unreasonably withheld, conditioned, or delayed. 

18.4 Transfer Without Consent Is Null and Void.  Any Change of Control or sale, transfer, 
or assignment of any interest in the Project or in this ESA made without fulfilling the requirements 
of this ESA shall be null and void and shall constitute an Event of Default pursuant to Article 12. 

18.5 Subcontracting.  Seller may subcontract its duties or obligations under this ESA 
without the prior written consent of Buyer; provided, that no such subcontract shall relieve Seller 
of any of its duties or obligations hereunder. All subcontractors required by law to be qualified to 
do business in the State of New Mexico or licensed in accordance with New Mexico law shall be 
so qualified or licensed. Seller shall be solely responsible for the engagement, supervision, 
management, satisfactory performance of the subcontractors or unsatisfactory performance. 

18.6 Assignment to Lenders. 

(A) Cooperation.  In connection with any assignment of this ESA by Seller to its 
Lenders, as soon as reasonably practicable after reasonable request from Seller or any Lender, 
Buyer will cooperate reasonably with Seller and Lender to agree upon and enter into a consent and 
agreement, or, if applicable, an estoppel certificate, an estoppel and consent agreement, or similar 
instrument, all in a form acceptable to Buyer including exclusions, assumptions and caveats typical 
for such documents or necessary for the accuracy or delivery thereof, providing for, among other 
things, provisions containing at least the following: (i) an option, but not an obligation, for the 
Lenders to cure any monetary Event of Default of Seller within thirty (30) Days of the expiration 
of the cure period provided therefor in Section 12.1, and cure any non-monetary Event of Default 
of Seller within sixty (60) Days of the expiration of the cure period provided therefor in 
Section 12.1, prior to Buyer terminating this ESA; (ii) Buyer providing written notice to Lenders 
of any Events of Default of Seller; and (iii) Buyer not terminating this ESA if Lenders need to 
foreclose on the Project prior to curing any Event of Default of Seller giving rise to such 
termination, but only to the extent that the period required for such foreclosure and cure does not 
exceed one hundred eighty (180) Days from receipt by Lenders of written notice of such Event of 
Default of Seller; provided that, in all cases, (a) Buyer will have no obligation to alter or modify 
the terms of this ESA or provide any consent or enter into any agreement that has a material adverse 
effect on Buyer, and (b) Seller will be responsible for Buyer’s reasonable costs (including, but not 
limited to, attorneys’ fees) associated with Buyer’s review, negotiation, execution and delivery of 
any documents in connection with such assignment. Nothing in this Section 18.6 shall impair 
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Buyer’s right to receive all of the damages arising out of or relating to Seller’s default, including 
damages accruing prior to termination as set forth in Section 12.3 of this ESA. 

(B) Financing Liens. Either Party may, without the other Party’s consent, 
transfer, sell, pledge, encumber or assign this ESA or the revenues or proceeds therefrom in 
connection with any financing, provided that such a collateral assignment by Seller shall not place 
any limitation on Buyer’s rights or expand Buyer’s liability, risks or obligations under this ESA; 
and further provided that Seller shall not be relieved of any of its obligations or liability under this 
ESA and that the Lender in any such collateral assignment acknowledges and agrees that the Project 
shall be operated and maintained by a Qualified Operator. Promptly after making any such 
encumbrance, Seller shall notify Buyer in writing of the name, address, and telephone and facsimile 
numbers of each Lender, collateral agent, or trustee, as applicable, to which Seller’s interest under 
this ESA has been encumbered. Such notice shall include the names of the account managers or 
other representatives of the Lenders to whom all written and telephonic communications may be 
addressed. After giving Buyer such initial notice, Seller shall promptly give Buyer notice of any 
change in the information provided in the initial notice or any revised notice. 

ARTICLE 19 
Credit and Security Requirements 

19.1 Security.  Seller shall post and maintain, at its sole cost and expense, security equal 
to One Hundred and Twenty-Five Thousand Dollars ($125,000) per MW multiplied by the 
Guaranteed Capacity (“Development Security”) as follows: (a) Seventy-Five Thousand Dollars 
($75,000) per MW multiplied by the Guaranteed Capacity within thirty (30) days of Execution Date, 
and (b) Fifty Thousand Dollars ($50,000) per MW multiplied by the Guaranteed Capacity within ten 
(10) Business Days of NMPRC Approval. Not later than the Commercial Operation Date, and as a 
condition thereto, Seller shall post and maintain, at its sole cost and expense, security equal to Ninety 
Thousand Dollars ($90,000) per MW multiplied by the Guaranteed Capacity (the “Delivery Term 
Security”). Seller shall replenish the Delivery Term Security to such required amount within fifteen 
(15) Days after any draw by Buyer except that the aggregate amount of such replenishment during 
the Term shall not exceed two times (2x) the Delivery Term Security requirement.  Development 
Security shall not be replenished.  Buyer will return the Development Security to Seller in full within 
fifteen (15) Days after Seller posts Delivery Term Security.  Seller’s Delivery Term Security shall 
be released to Seller upon the earlier of (x) the fifteenth (15th) Business Day after termination of this 
ESA in accordance with its terms; and (y) on the fifteenth (15th) Business Day after the expiration 
of the Term.  
 

19.2 Form of Security.  The following are deemed acceptable methods for posting 
Security, which methods may be used in any combination, in the discretion of Seller: (a) cash, (b) 
a Letter of Credit in form reasonably acceptable to the Buyer issued by a U.S. bank or a U.S. branch 
of a foreign bank with credit ratings by both S&P and Moody’s of at least A- and A3, respectively 
and at least Ten Billion Dollars ($10,000,000,000) in U.S.-based assets (“Issuer Minimum 
Requirements”), (c) a Seller Guaranty from Seller Guarantor, or (d) other security as may be 
reasonably acceptable to Buyer. If at any time there shall occur a Downgrade Event with respect to 
Seller Guarantor, then Buyer may require Seller to post a Letter of Credit or cash in a pledged 
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collateral account in an amount equal to the then-applicable amount of any outstanding Seller 
Guaranty comprising the Seller Security.  Upon receipt of the Letter of Credit or cash, the Seller 
Guaranty shall be returned promptly to Seller.  Notwithstanding the foregoing, Seller’s obligation 
to provide a Letter of Credit in lieu of a Seller Guaranty under this Section 19.2 shall be suspended 
during any period that (x) Seller Guarantor is no longer experiencing a Downgrade Event and (y) 
the Seller Guaranty is reinstated by Seller Guarantor in accordance with the requirements of this 
Section 19.2.  Any Letter of Credit provided hereunder shall state that it shall renew automatically 
for successive one-year or shorter periods unless Buyer receives written notice from the issuing 
bank at least sixty (60) Days prior to the expiration date stated in the Letter of Credit that the issuing 
bank elects not to extend the Letter of Credit. If Buyer receives notice from the issuing bank that 
the Letter of Credit will not be extended, Seller must provide a substitute Letter of Credit from an 
alternative bank satisfying the Issuer Minimum Requirements or alternative acceptable Security. 
The receipt of the substitute Letter of Credit or other acceptable Security must be effective on or 
before the expiration date of the expiring Letter of Credit and delivered to Buyer at least thirty (30) 
Days before the expiration date of the original Letter of Credit. If Seller fails to supply a substitute 
Letter of Credit or other acceptable Security as required, then Buyer will have the right to draw on 
the total amount of the expiring Letter of Credit. If (a) the credit rating of the issuer bank of a Letter 
of Credit falls below the Issuer Minimum Requirements, (b) the issuer bank fails to honor a properly 
documented request to draw on such Letter of Credit or disaffirms, disclaims, repudiates or rejects, 
in whole or in part, or challenges the validity of, such Letter of Credit, or (c) the issuer of the 
outstanding Letter of Credit fails to comply with or perform its obligations under such Letter of 
Credit and such failure shall be continuing after the lapse of any applicable grace period permitted 
under such Letter of Credit, then Seller shall have fifteen (15) Business Days (or such longer period 
as Buyer in its sole discretion may permit in writing) following written notice from Buyer to obtain 
a suitable Letter of Credit from another bank that meets the Issuer Minimum Requirements.  For 
minor defects in the form of any Security that do not otherwise render the Security invalid or 
unenforceable, Seller shall have five (5) Business Days following written notice from Buyer within 
which to cure such defects. 

19.3 Grant of Security Interest.  To the extent that Seller posts cash to secure its 
obligations under this ESA, Seller hereby grants to Buyer a present and continuing security interest 
in, and lien on (and right of setoff against), and collateral assignment of, all cash collateral provided 
by Seller to Buyer as collateral and any and all proceeds resulting therefrom or the liquidation 
thereof, whether now or hereafter held by, on behalf of, or for the benefit of Buyer. Seller agrees to 
take such actions as reasonably required to perfect in favor of Buyer a first priority security interest 
in, and lien on (and right of setoff against), such collateral and any and all proceeds resulting 
therefrom or from the liquidation thereof. 

19.4 Use of Security.  If Seller fails to make payment when due under this ESA within 
five (5) Business Days after the date of written notice from Buyer, then in addition to any other 
remedy available to it, Buyer in its sole discretion may draw from, offset against or make demand 
under such security to recover any amounts owing to it arising out of this ESA, including any 
damages due to Buyer and any amount for which Buyer is entitled to indemnification under this 
ESA.  If Seller fails to make payment when due under this ESA within five (5) Business Days after 
the date of written notice from Buyer, then Buyer may draw from, offset against or make demand 
under all or any part of the amounts due to it from any form of Security provided to Buyer and from 
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all such forms, in any sequence and at any time before or after termination of the ESA, as Buyer 
may select until such time as the Security is exhausted.  

ARTICLE 20 
Indemnity; Insurance Proceeds 

20.1 Indemnification. 

(A) Subject to the provisions of Article 12, and to the fullest extent permitted by 
law, Seller shall defend, save harmless and indemnify on an After Tax Basis the Buyer, its 
Affiliates, and their respective directors, officers, employees, agents, subcontractors, or anyone 
directly or indirectly employed by any of them or anyone for whose acts any one of them may be 
liable, from and against all third-party claims, demands, losses, liabilities and expenses, including 
reasonable attorneys’ fees, for personal injury, death or damage to real property and tangible 
personal property of any third party (collectively, “Losses”) to the extent arising out of, resulting 
from, or caused by the negligence or willful misconduct of Seller, its Affiliates, directors, officers, 
employees, agents, subcontractors, or anyone directly or indirectly employed by any of them or 
anyone for whose acts any one of them may be liable; provided that, the waiver of consequential 
damages set forth in Section 12.7 shall not apply with respect to claims made by third parties. 

(B) Subject to the provisions of Article 12, and to the fullest extent permitted by 
law, Buyer shall defend, save harmless and indemnify on an After Tax Basis the Seller, its 
Affiliates, and their respective directors, officers, employees, agents, subcontractors, or anyone 
directly or indirectly employed by any of them or anyone for whose acts any one of them may be 
liable, from and against all Losses to the extent arising out of, resulting from, or caused by the 
negligence or willful misconduct of Buyer, its Affiliates, directors, officers, employees, agents, 
subcontractors, or anyone directly or indirectly employed by any of them or anyone for whose acts 
any one of them may be liable; provided that, the waiver of consequential damages set forth in 
Section 12.7 shall not apply with respect to claims made by third parties. 

20.2 Notice of Claims; Procedure.  The indemnitee shall, with reasonable promptness 
after obtaining knowledge thereof, provide the indemnitor with written notice of the proceedings, 
claims, demands or assessments that may be subject to indemnification, which notice shall include 
a statement of the basis of the claim for indemnification, including a summary of the facts or 
circumstances that form the basis for the claim, a good faith estimate of the amount of Losses and 
copies of any pleadings or demands from the third party. Indemnitor shall have thirty (30) Days 
after its receipt of the claim notice to notify indemnitee in writing whether or not indemnitor agrees 
that the claim is subject to this Article 20 and, if so, whether indemnitor elects to undertake, conduct 
and control, through counsel of its choosing acceptable to indemnitee and at indemnitor’s sole risk 
and expense, the settlement or defense of the claim. If within thirty (30) Days after its receipt of the 
claim notice, indemnitor notifies indemnitee that it elects to undertake the settlement or defense of 
the claim, indemnitee shall cooperate with indemnitor in connection therewith including by making 
available to indemnitor all relevant information and the testimony of employees and agents material 
to the defense of the claim. Indemnitor shall reimburse indemnitee for reasonable out-of-pocket 
costs incurred in connection with such cooperation. So long as indemnitor is contesting the claim 
in good faith and with diligence, indemnitee shall not pay or settle the claim. Notwithstanding the 
foregoing, indemnitee shall have the right to pay or settle any claim at any time without the consent 
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of indemnitor; provided that, in such event it waives any right to indemnification therefor. If 
indemnitor does not provide a responsive notice within the thirty (30) Day period set forth in this 
Section 20.2, or otherwise fails to assume or diligently prosecute the defense of any claim in 
accordance with this Section 20.2, the indemnitee shall have the absolute right to control the defense 
of such claim, and the fees and expenses of such defense, including reasonable attorneys’ fees of 
the indemnitee’s counsel and any amount determined to be owed by the indemnitee pursuant to 
such claim shall be borne by the indemnitor; provided that, the indemnitor shall be entitled, at its 
sole expense, to participate in (but not control) such defense. Subject to the foregoing, (a) the 
indemnitor shall control the settlement of all claims as required under the insurance policies set 
forth in Article 16, as applicable, as to which it has assured the defense; provided, however, that (i) 
such settlement shall include dismissal with prejudice of the claim and an explicit and unconditional 
release from all indemnitees; and (ii) the indemnitor shall not conclude any settlement without the 
prior approval of the indemnitee, which approval shall not be unreasonably withheld, conditioned 
or delayed; and (b) except as provided in the preceding sentence concerning the indemnitor’s failure 
to assume or to diligently prosecute the defense of any claim, no indemnitee seeking reimbursement 
pursuant to the foregoing indemnity shall, without the prior written consent of the indemnitor, settle, 
compromise, consent to the entry of any judgment or otherwise seek to terminate any action, claim 
suit, investigation or proceeding for which indemnity is afforded hereunder unless the indemnitee 
waives any right to indemnification therefor or reasonably believes that the matter in question 
involves potential criminal liability. 

20.3 Insurance Proceeds.  In the event that an indemnifying Party is obligated to 
indemnify the indemnified Party under this Article 20, the amount owing to the indemnified Party 
will be the amount of the indemnified Party’s Loss net of any insurance proceeds received by the 
indemnified Party following a reasonable effort by such Party to obtain such insurance proceeds. 

ARTICLE 21 
Governmental Charges 

21.1 Allocation of Governmental Charges.  Seller shall pay or cause to be paid all 
Governmental Charges on or with respect to the Project or on or with respect to the sale and making 
available to Buyer the Product that are imposed prior to the Point of Delivery or prior to the transfer 
of the Future Environmental Attributes pursuant to Article 11. Buyer shall pay or cause to be paid 
all Governmental Charges (other than any Governmental Charges for which Seller is liable under 
this Section 21.1) on or with respect to the taking and purchase by Buyer of the Product that are 
imposed at and from the taking of the Product by Buyer at the Point of Delivery or at and after the 
transfer of the Future Environmental Attributes pursuant to Article 11. If a Party is required to remit 
or pay Governmental Charges that are the other Party’s responsibility hereunder, such Party shall 
promptly reimburse the other for such Governmental Charges. Both Parties shall use reasonable 
efforts to administer this ESA and implement the provisions in accordance with their intent to 
minimize Governmental Charges, so long as no Party is materially adversely affected by such 
efforts. Nothing herein shall obligate or cause a Party to pay or be liable to pay any Governmental 
Charge for which it is exempt under Applicable Law. In the event any sale of Product hereunder is 
exempt from or not subject to any particular Governmental Charge, Buyer shall provide Seller with 
all reasonably requested documentation within thirty (30) Days after requested by Seller to evidence 
such exemption or exclusion. 
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ARTICLE 22 
Miscellaneous 

22.1 Waiver.  Subject to the provisions of Section 13.8, the failure of either Party to 
enforce or insist upon compliance with or strict performance of any of the terms or conditions of 
this ESA, or to take advantage of any of its rights thereunder, shall not constitute a waiver or 
relinquishment of any such terms, conditions, or rights, but the same shall be and remain at all times 
in full force and effect. 

22.2 Fines and Penalties.  Seller shall pay when due all fees, fines, penalties or costs 
incurred by Seller or its agents, employees or contractors for noncompliance by Seller, its 
employees, or subcontractors with any provision of this ESA, or any contractual obligation, permit 
or requirements of law except for such fines, penalties and costs that are being actively contested 
in good faith and with due diligence by Seller and for which adequate financial reserves have been 
set aside to pay such fines, penalties or costs in the event of an adverse determination.  Buyer shall 
pay when due all fees, fines, penalties or costs incurred by Buyer or its agents, employees or 
contractors for noncompliance by Buyer, its employees, or subcontractors with any provision of 
this ESA, or any contractual obligation, permit or requirements of law except for such fines, 
penalties and costs that are being actively contested in good faith and with due diligence by Buyer. 

22.3 Rate Changes.  Absent the agreement of all Parties to the proposed change, the 
standard of review for changes to this ESA whether proposed by a Party, a non-party, or the Federal 
Energy Regulatory Commission acting sua sponte shall be the “public interest” standard of review 
set forth in United Gas Pipe Line v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal 
Power Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956). 

22.4 Disclaimer of Certain Third Party Beneficiary Rights.  In executing this ESA, Buyer 
does not, nor should it be construed to, extend its credit or financial support for the benefit of any 
third parties lending money to or having other transactions with Seller. Nothing in this ESA shall 
be construed to create any duty to, or standard of care with reference to, or any liability to, any 
Person not a party to this ESA. 

22.5 Relationship of the Parties. 

(A) This ESA shall not be interpreted to create an association, joint venture, or 
partnership between the Parties nor to impose any partnership obligation or liability upon either 
Party. Neither Party shall have any right, power, or authority to enter into any agreement or 
undertaking for, or act on behalf of, or to act as an agent or representative of, the other Party. 

(B) Seller shall be solely liable for the payment of all wages, Taxes, and other 
costs related to the employment of Persons to perform services for Seller, including all federal, 
state, and local income, social security, payroll, and employment taxes and statutorily mandated 
workers’ compensation coverage. None of the Persons employed by Seller shall be considered 
employees of Buyer for any purpose; nor shall Seller represent to any Person that he or she is or 
shall become a Buyer employee. 

22.6 Equal Employment Opportunity Compliance Certification.  Seller acknowledges 
that, as a government contractor, Buyer is subject to various federal laws, executive orders, and 
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regulations regarding equal employment opportunity and affirmative action. These laws may also 
be applicable to Seller as a subcontractor to Buyer. To the extent such laws are applicable to Seller, 
all applicable equal opportunity and affirmative action clauses shall be deemed to be incorporated 
herein as required by federal laws, executive orders, and regulations, including 41 C.F.R. § 
60-1.4(a)(1)-(7). 

22.7 Survival of Obligations.  Cancellation, expiration, or earlier termination of this ESA 
shall not relieve the Parties of obligations that by their nature should survive such cancellation, 
expiration, or termination, prior to the term of the applicable statute of limitations, including 
warranties, and remedies which obligation shall survive for the period of the applicable statute(s) 
of limitation.  

22.8 Severability.  In the event any of the terms, covenants, or conditions of this ESA, its 
Exhibits or Schedules, or the application of any such terms, covenants, or conditions, shall be held 
invalid, illegal, or unenforceable by any court or administrative body having jurisdiction, all other 
terms, covenants, and conditions of the ESA and their application not adversely affected thereby 
shall remain in force and effect; provided, however, that Buyer and Seller shall negotiate in good 
faith to attempt to implement an equitable adjustment in the provisions of this ESA with a view 
toward effecting the purposes of this ESA by replacing the provision that is held invalid, illegal, or 
unenforceable with a valid provision the economic effect of which comes as close as possible to 
that of the provision that has been found to be invalid, illegal or unenforceable. 

22.9 Complete Agreement; Amendments.  The terms and provisions contained in this 
ESA constitute the entire agreement between Buyer and Seller with respect to the Project and shall 
supersede all previous communications, representations, or agreements, either oral or written, 
between Buyer and Seller with respect thereto. Subject to approval by any Governmental Authority 
with jurisdiction over this ESA, this ESA may be amended, changed, modified, or altered, provided 
that such amendment, change, modification, or alteration shall be in writing and signed by both 
Parties hereto, and provided, further, that the Exhibits and Schedules attached hereto may be 
changed according to the provisions of Section 13.7. 

22.10 Binding Effect. This ESA, as it may be amended from time to time pursuant to this 
Article, shall be binding upon and inure to the benefit of the Parties hereto and their respective 
successors-in-interest, legal representatives, and assigns permitted hereunder. 

22.11 Headings.  Captions and headings used in this ESA are for ease of reference only 
and do not constitute a part of this ESA. 

22.12 Counterparts.  This ESA or any supplement, modification, amendment or 
restatement hereof may be executed in two or more counterpart copies of the entire document or of 
signature pages to the document, each of which may have been executed by one or more of the 
signatories hereto and thereto and deliveries by mail, courier, telecopy or other electronic means, 
but all of which taken together shall constitute a single agreement, and each executed counterpart 
shall have the same force and effect as an original instrument. 

22.13 Governing Law and Choice of Forum.  The interpretation and performance of this 
ESA and each of its provisions shall be governed and construed in accordance with the laws of the 
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State of New Mexico notwithstanding its conflict of laws rules or any principles that would trigger 
the application of any other law.  All disputes arising out of or related to this ESA shall be brought 
in the United States District Court for the District of New Mexico.  TO THE FULLEST EXTENT 
PERMITTED BY LAW, EACH OF THE PARTIES IRREVOCABLY WAIVES ITS RIGHT TO 
TRIAL BY JURY IN ANY ACTION ARISING OUT OF THIS ESA. 

22.14 Confidentiality. 

(A) For purposes of this Section 22.14, “Disclosing Party” refers to the Party 
disclosing information to the other Party, and the term “Receiving Party” refers to the Party 
receiving information from the other Party. 

(B) Other than in connection with this ESA, the Receiving Party will not use the 
Confidential Information (as defined below) and will keep the Confidential Information 
confidential. The Confidential Information may be disclosed to the Receiving Party or its Affiliates 
and any of their directors, officers, employees, financial advisers, Lenders, potential Lenders, legal 
counsel and accountants (collectively, “Receiving Party’s Representatives”), but only if such 
Receiving Party’s Representatives need to know the Confidential Information in connection with 
this ESA. The Receiving Party shall not disclose the Confidential Information to any Person other 
than as permitted hereby, and shall safeguard the Confidential Information from unauthorized 
disclosure using the same degree of care as it takes to preserve its own confidential information 
(but in any event no less than a reasonable degree of care). Subject to Section 22.14(E), to the extent 
the Disclosing Party is required to submit Confidential Information to a Governmental Authority 
or is required to submit Confidential Information pursuant to any other legal process, the Disclosing 
Party shall use commercially reasonable efforts to ensure that such Confidential Information is not 
made public. 

(C) As used in this Section 22.14, “Confidential Information” means all 
information that is furnished in connection with this ESA to the Receiving Party or its Receiving 
Party’s Representatives by the Disclosing Party, or to which the Receiving Party or its Receiving 
Party’s Representatives have access by virtue of this ESA (in each case, whether such information 
is furnished or made accessible in writing, orally, visually or by any other means (including 
electronic means and any information processed or stored on computers or other electronic media 
by PNM or on PNM’s behalf)), or which concerns this ESA, the Disclosing Party or the Disclosing 
Party’s affiliates or subsidiaries, or their respective officers, directors, and employees, other than as 
excluded below. Any such information furnished to the Receiving Party or its Receiving Party’s 
Representatives by a director, officer, employee, Affiliate, consultant, agent or representative of the 
Disclosing Party will be deemed furnished by the Disclosing Party for the purpose of this ESA. 
Notwithstanding the foregoing, the following will not constitute Confidential Information for 
purposes of this ESA: 

(1) information that is or becomes generally available to the public other 
than as a result of a disclosure or other act by the Receiving Party or its Representatives; 

(2) information that can be shown by the Receiving Party to have been 
already known to the Receiving Party on a non-confidential basis before being furnished 
to the Receiving Party by the Disclosing Party; and 
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(3) information that becomes available to the Receiving Party on a non-
confidential basis from a source other than the Disclosing Party or a representative of the 
Disclosing Party if to the knowledge of the Receiving Party such source was not subject to 
any prohibition against transmitting the information to the Receiving Party. 

(D) The Confidential Information will remain the property of the Disclosing 
Party. Any Confidential Information that is reduced to writing, except for that portion of the 
Confidential Information that may be found in analyses, compilations, studies or other documents 
prepared by or for the Receiving Party in connection with this ESA, will be returned to the 
Disclosing Party immediately upon its request after expiration or termination of this ESA, unless 
such Confidential Information has been destroyed by the Receiving Party, and no copies will be 
retained by the Receiving Party or its Receiving Party’s Representatives, unless the Parties agree 
otherwise. That portion of the Confidential Information that may be found in analyses, 
compilations, studies or other documents prepared by or for the Receiving Party, oral or visual 
Confidential Information, and written Confidential Information not so required to be returned will 
be held by the Receiving Party and kept subject to the terms of this ESA, or destroyed. 
Notwithstanding the foregoing, information developed by the Parties during the negotiation of this 
ESA that relates solely to this ESA shall be deemed proprietary to both Parties, each of whom shall 
be free to use such information, as they would any information already known to the Parties before 
negotiation of this ESA, provided that such information remains Confidential Information and shall 
be treated as such. 

(E) In any proceeding before any applicable Governmental Authority, or 
pursuant to any other legal or regulatory process, including discovery, each Party shall be entitled 
to disclose Confidential Information. In such event, the Party making the disclosure shall inform 
the other Party of the disclosure and allow the Party, at its own expense, to seek confidential 
treatment from the Governmental Authority.  The Party making the disclosure shall also use 
commercially reasonable efforts to (i) limit the scope of any disclosure of Confidential Information 
and, (ii) make such disclosure of Confidential Information subject to a protective order or 
other similar procedure (provided the Party requesting such protective order or similar procedure 
shall reimburse the other Party for its third party costs incurred in seeking such protective order or 
similar procedure). 

(F) Seller shall immediately notify Buyer of any security incident involving a 
suspected or known unauthorized access, disclosure, misuse, or misappropriation of Buyer’s 
Confidential Information (“Data Breach”) that comes to Seller’s attention. Such notification shall 
be made to Buyer no more than twenty-four (24) hours after Seller suspects or knows of the Data 
Breach. Seller shall also take the following actions in the event of a Data Breach: (a) designate a 
single individual employed by Seller who must be available to Buyer twenty-four (24) hours per 
day, seven (7) days per week as a primary contact regarding Seller’s obligations under this Section 
22.14(F); (b) not provide any additional notification or disclosure to the public regarding the Data 
Breach which mentions Buyer or any of its Affiliates without first obtaining prior written approval 
from Buyer; (c) cooperate with Buyer in investigating, remedying, and taking any other action 
Buyer deems necessary regarding the Data Breach and any dispute, inquiry, or claim that concerns 
the Data Breach; (d) follow all reasonable instructions provided by Buyer regarding the 
Confidential Information affected or potentially affected by the Data Breach; (e) take any actions 
necessary to prevent future Data Breaches; and (f) notify Buyer of any third-party legal process 
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relating to the Data Breach. Notwithstanding the foregoing, Seller may disclose information relating 
to a Data Breach as required by applicable law or by proper legal or governmental authority. Seller 
shall give Buyer prompt notice of any such legal or governmental demand and reasonably cooperate 
with Buyer in any effort to seek a protective order or otherwise to contest such required disclosure. 

22.15 Marketing Rights; Press Releases and Media Contact; Access. 
 

(A) Buyer shall have the right to advertise, market, and promote to the general 
public the benefits of this ESA, including, but not limited to, the right, in any such advertising, 
marketing or promotional material, to associate itself with any claimed or actual environmental or 
sociological benefits arising from this ESA (all such materials, in whatever media, whether print, 
electronic, broadcast or otherwise, that are associated with such advertising, marketing or 
promotional purposes are the “Promotional Materials”).  Seller shall make available to Buyer a 
basic description of the Project and any press releases or statements that Seller produces regarding 
the Project.  Seller will grant to Buyer or its designee reasonable access to the Project for the 
purposes of furthering the creation, production, and dissemination of Promotional Materials. 

(B) Except as otherwise provided herein, neither Party shall issue any press or 
publicity release or otherwise release, distribute, or disseminate any information to the public, or 
respond to any inquiry from the media, concerning this ESA or the participation of the other Party 
in the transactions contemplated hereby without the prior written approval of the other Party, which 
approval shall not be unreasonably withheld, delayed, or conditioned. This provision shall not 
prevent the Parties from releasing information (i) which is required to be disclosed in order to obtain 
permits, licenses, releases and other approvals relating to the Project; (ii) as necessary to fulfill such 
Party’s obligations under this ESA or as otherwise required by Applicable Law; or (iii) if the Party 
seeking approval makes prompt and commercially reasonable efforts to obtain such approval but 
the other Party fails to give a definitive response within twenty (20) Business Days. 

22.16 Right to Mortgage.  Buyer shall have the right to mortgage, create or provide for a 
security interest, or convey in trust, all or a part of its interest in this ESA, under deeds of trust, 
mortgages, indentures or security agreements, as security for its present or future bonds or other 
obligations or securities, without consent of Seller; provided, that Buyer shall not be relieved of any 
of its obligations or liability under this ESA.  Seller shall cooperate reasonably with Buyer to 
execute, or arrange for the delivery of, those normal, reasonable and customary documents, and to 
provide such other normal, reasonable and customary representations or warranties, all in a form 
reasonably acceptable to Seller, as may be necessary to assist Buyer in consummating such 
transactions. 

22.17 Forward Contract and Master Netting Agreement.  Notwithstanding any other 
provision of this ESA, the Parties acknowledge that this ESA is a forward contract and master netting 
agreement within the meaning of the safe harbor provisions of the Bankruptcy Code. Accordingly, 
the Parties agree, notwithstanding any other provision in this ESA, that this ESA may be terminated 
and remedies exercised hereunder by either Party upon the commencement of a proceeding by the 
other Party under any chapter of the Bankruptcy Code, and that the automatic stay of Section 362(a) 
of the Bankruptcy Code shall not apply to such termination or to the exercise of the remedies set 
forth herein. 
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22.18 Accounting Matters.  The Parties agree that Generally Accepted Accounting 
Principles in the United States of America (“GAAP”) and the rules of the United States Securities 
and Exchange Commission (“SEC”) require Buyer to evaluate if Buyer must consolidate Seller’s 
financial information. The Parties shall determine, through consultation with their respective 
independent registered public accounting firms, whether this ESA (a) will be considered a lease 
under Accounting Standards Codification 842 - Leases, or (b) require consolidation of Seller’s 
financial information with Buyer’s financial statements pursuant to Accounting Standards 
Codification 810 - Consolidation (including any subsequent amendments to these sections or future 
guidance issued by accounting profession governance bodies or SEC that affects Buyer’s 
accounting treatment for the ESA, jointly the “Accounting Standards”). Seller agrees to provide 
Buyer with information Buyer reasonably believes is necessary for Buyer to make the foregoing 
determinations. If, as a result of the Parties’ review (or subsequent reviews as Buyer deems 
necessary), and consultations with their respective independent registered public accounting firms, 
Buyer, in its reasonable discretion, determines that such consolidation is required for a given period, 
then the Parties agree to the following provisions for such period: 

(A) Within fifteen (15) Days following the end of each calendar quarter, 
including the fourth quarter of the calendar year, Seller shall deliver to Buyer: (i) an unaudited year-
to-date statement of income, (ii) an unaudited year-to-date statement of cash flows, (iii) an 
unaudited balance sheet as of the end of such calendar quarter, and (iv) related supporting schedules 
that are prepared by the Seller’s Guarantor, or if Seller has not provided a Seller Guaranty to satisfy 
its Security requirements pursuant to Article 19, then Seller, in order to allow the Seller’s parent to 
complete its quarterly filings with the SEC, shall deliver to Buyer any other information reasonably 
requested by Buyer to comply with the consolidation requirements of GAAP.  If audited financial 
statements are deemed necessary by Buyer’s external auditors to complete an audit of Buyer’s 
consolidated financial statements, Buyer agrees to provide notice to Seller no later than seventy-
five (75) Days before the end of the calendar year, and Seller agrees to provide audited financial 
statements within thirty (30) Days of each calendar year end thereafter. 

(B) The financial statements to be delivered by Seller in accordance with 
Section 22.18(A) (“Seller’s Financial Statements”) shall be prepared in accordance with GAAP 
and fairly present in all material respects the consolidated financial position, results of operations, 
and cash flows of Seller Guarantor, or Seller, as applicable. Seller shall maintain a system of internal 
accounting controls sufficient to provide reasonable assurance that the financial statements of Seller 
or Seller Guarantor, as applicable, are prepared in conformity with GAAP. If audited financial 
statements are prepared for the Seller, other than to satisfy the requirements for financial statements 
set forth in Section 22.18(A), Seller shall provide such statements to Buyer within five (5) Business 
Days after those statements are issued. 

(C) Upon reasonable notice from Buyer, during normal business hours and 
mutually agreed terms and dates, Seller shall allow Buyer access to Seller’s records and personnel, 
so that Buyer and Buyer’s independent registered public accounting firm can conduct financial 
statement reviews and audits in accordance with the standards of the Public Company Accounting 
Oversight Board (United States). All reasonable expenses for the foregoing that are incremental to 
Seller’s normal operating expenses shall be borne by Buyer. 
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(D) Once during each calendar quarter, Buyer and Seller shall meet (either in 
person or by conference call) at a mutually agreed upon date and time to conduct due diligence and 
Form 8K disclosure review and discuss Seller’s internal control over financial reporting. 

(E) Buyer shall treat Seller’s Financial Statements or other financial information 
provided under the terms of this Section as Confidential Information in accordance with 
Section 22.14 and, accordingly, shall: (i) utilize such Seller financial information only for purposes 
of preparing, reviewing, auditing or certifying Buyer’s or any Affiliate’s financial statements 
(including any required disclosures in the financial statement presentation and notes), for making 
regulatory, tax or other filings required by Applicable Law in which Buyer is required to 
demonstrate or certify its or any Affiliate’s financial condition or to obtain credit ratings; (ii) make 
such Seller financial information available only to its or its Affiliates’ officers, directors, employees 
or auditors who are responsible for preparing, reviewing, auditing or certifying Buyer’s or any 
Affiliate’s financial statements, to the SEC and the Public Company Accounting Oversight Board 
(United States) in connection with any oversight of Buyer’s or any Affiliate’s financial statements 
and to those Persons who are entitled to receive Confidential Information in accordance with 
Section 22.14; (iii) not disclose any of Seller’s financial information provided under the terms of 
this Section 22.18 to the extent that such information is not required by the Accounting Standards 
or Applicable Law; (iv) limit submission of Seller’s financial information provided under the terms 
of this Section 22.18 to that information that reflects Seller’s operations of the Project; provided, 
such limited submission is not contrary to the Accounting Standards or other Applicable Law; and 
(v) use commercially reasonable efforts to disclose to and consult with Seller with respect to any 
information respecting Seller or the Project that Buyer intends to submit pursuant to this 
Section 22.18 and use good faith efforts to incorporate any of Seller’s comments thereto in any such 
submission. Notwithstanding the foregoing, if Buyer discloses information that, based on the advice 
of its counsel, is legally required to be disclosed, Buyer may make such disclosure without being 
in violation of this Section. 

22.19 Telephone Recording.  Each Party to this ESA acknowledges and agrees to the 
taping or electronic recording (“Recording”) of conversations between the Parties with respect to 
all scheduling and dispatch issues, whether by one or the other or both Parties, and that the 
Recordings will be retained in confidence, secured from improper access, and may be submitted in 
evidence in any suit, action or proceedings relating to this ESA. Each Party waives any further 
notice of that monitoring or Recording and agrees to notify its personnel of the monitoring or 
Recording and to obtain any necessary consent of those personnel.  In the event of a dispute between 
the Parties, each Party with a Recording relating to such dispute shall provide a copy of such 
Recording to the other Party upon request. In the event of a dispute between the Parties, each Party 
with a Recording relating to such dispute shall provide a copy of such Recording to the other Party 
upon request. 
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22.20 Change In Law. If a Change in Law occurs that makes it impossible or illegal for a 
Party to perform an obligation under this Agreement lawfully, the Parties shall negotiate in good 
faith to amend this Agreement within sixty (60) Days after the affected Party provides written notice 
to the other Party with respect to such Change in Law as may be reasonably necessary to restore the 
allocation of economic benefits and burdens contemplated hereunder by the Parties as of the 
Effective Date. If the Parties fail to enter such an amendment by the end of such sixty (60) Day 
period, the Parties shall refer the issue for dispute resolution under Section 13.8. 

22.21 Change in Market Structure. In the event of a change in the operation or 
organizational structure of the regional territory which includes the ESS or Buyer's service area 
(including change in balancing area authority or implementation of an independent system operator, 
regional transmission organization, or realignment of the transmission system) and such change is 
reasonably anticipated to affect materially and adversely either Party's ability to perform its 
obligations hereunder, the representatives of each Party shall convene within fifteen (15) days of 
written notification from either Party and shall provide recommendations for the Parties' appropriate 
action.  Both Parties thereafter shall negotiate in good faith an amendment to this ESA or take other 
appropriate actions, the effect of which will be to preserve or restore the respective Parties, as closely 
as possible, to the same business and economic positions that existed prior to such change. 

[Signature page(s) follow] 
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IN WITNESS WHEREOF, the Parties have caused this ESA to be duly executed as of the 
Execution Date. This ESA shall not become effective as to either Party unless and until executed 
by both Parties. 

PUBLIC SERVICE COMPANY OF NEW MEXICO 
 

By _______________________ 

Name  Michael Mertz 

Title Vice President, New Mexico Operations, and Chief Information Officer 
 
 
 
ROUTE 66 ENERGY STORAGE, LLC 
 

By _______________________ 

Name  _______________________ 

Title _______________________ 
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Agreement 

EXHIBIT A 
(to Energy Storage Agreement) 

 
DESCRIPTION OF SELLER’S GENERATION FACILITIES,  

SITE MAP AND PROJECT SCHEDULE 
 

1. Name of Seller’s Project: Route 66 Energy Storage, LLC 
  
 Location: Cibola County, NM 
 
2. Owner (if different from Seller): N/A  
 
3. Operator: Seller or Affiliate thereof 
 
4. Equipment/Fuel: 
 

a. Type of facility and conversion equipment (e.g., Solar PV; Solar Thermal; Wind; 
Energy Storage; Biomass (including Fuel)):  Energy Storage 

 
b. Total number of units at the Project:  Estimated 30 AC coupled energy storage 

containers; pending final configuration 
 
 c. Total nameplate capacity (AC):  49.5 MW / 198 MWh 

 
d. Total capacity at point of delivery: 49.5 MW / 198 MWh 
 
e. Additional technology-specific information: Approximately 17, 3.35 MW inverters 

 
5. Project Schedule:  
  

Key Milestone Date 
LGIA Execution February 2017 and March 2020 

Discretionary Permits 6/1/2024 - 10/1/2024 
Major Equipment Supply 

Agreements Executed 
10/15/2024 

Close Financing N/A 
Start of Project Construction 12/6/2024 

First Major Equipment Delivered 
to Site  

4/1/2025 

Interconnection In-Service Date  9/1/2025 
Commissioning Start Date 9/2/2025 

Expected Commercial Operation 2/1/2026 
Guaranteed Start Date 5/1/2026 
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6. Site Map:  Attach a scaled map that complies with the requirements of Section 3.3 of the 
Energy Storage Agreement, which shall be provided by Seller within ninety (90) Days of the 
Execution Date. 
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Route 66 Energy Storage 
Agreement 

 
 

EXHIBIT B 
(to Energy Storage Agreement) 

 
ONE-LINE DIAGRAM OF PROJECT AND INTERCONNECTION FACILITIES 

 
1. See attached one-line diagram of the Project, which shall be provided by Seller within 

ninety (90) Days of the Execution Date.  The one-line diagram indicates the following: 

 Interconnection Facilities; 
 the network upgrades; 
 the Electric Interconnection Point; 
 the Point of Delivery into WECC Path 48 (if different than the Electric Interconnection 

Point);  
 The House Energy power source and associated dedicated electric meter; and 
 ownership and location of meters.   

 
2. The following discussion provides a summary of the current status of the Interconnection 

Agreement for the Project, the key milestone dates for completion of the necessary 
interconnection facilities, and documentation from the Transmission Provider supporting 
the identified status and milestone dates.  

3. Seller shall provide any necessary updates upon execution of the Interconnection 
Agreement.  

4. Point of Delivery is the Route 66 115 kV Switching Station on PNM’s Bluewater to West-
Mesa 115 kV Line. 

 
 
 
 

DocuSign Envelope ID: 4586F5B1-8B95-4C79-B18B-F7D8DC229A22DocuSign Envelope ID: AF574303-B0EA-44B4-965E-4FA2FF36EE33



 

C-1 
161071726v2 

Route 66 Energy Storage 
Agreement 

EXHIBIT C 
(to Energy Storage Agreement) 

 
DESCRIPTION OF SITE 
PARCEL SURVEY FOR 

ROUTE 66 ENERGY STORAGE PROJECT,  
which shall be provided by Seller within ninety (90) Days of the Execution Date. 

 
 
 
 
 

SURVEYOR’S DESCRIPTION of:  
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EXHIBIT D 
(to Energy Storage Agreement) 

NOTICE ADDRESSES 
 
 

PUBLIC SERVICE COMPANY OF 
NEW MEXICO 

Route 66 Energy Storage, LLC  

 
Notices:  
Delivery Address: 

Public Service Company of New Mexico 
414 Silver Ave. SW 
Albuquerque, NM 87102 
 

Invoices: 
Attn: Energy Analysis 
Phone:  (505)541-2585 
Fax: (505) 241-2434 
Email:  
PNMEAM@pnmresources.com 

 
Scheduling: 

Attn: Traders 
Phone: (505) 855-6226 day-ahead 

             (505)855-6216 real time 
Fax: (505) 241-4188 
Email: zz-WPMTraders@pnm.com 

 
Payments: 

Public Service Company of New Mexico 
2401 Aztec Rd. NE, MS Z-160 
Albuquerque, NM 87107 
Attn: Albuquerque Division Cash 
 

Wire Transfer: 
Wells Fargo Bank 

ABA# 121000248  
Albuquerque, New Mexico 
ME Whsle Pwr Depository: 651-537-7916 
Attn: EA-Wholesale Power Marketing 

 
All Notices/Invoices: 
Delivery Address: 

Route 66 Energy Storage, LLC  
700 Universe Boulevard, FEJ/JB Juno Beach, 
FL 33408  
Attn: Business Management, West Region 
Email: DL-NEXTERA-WEST-
INTERNATIONAL-REGION@FPL.COM 
 
With copy to: 
GENERAL COUNSEL 700 UNIVERSE 
BOULEVARD, FEJ/JB JUNO BEACH, FL 
33408 Phone: 561-691-7126 Email: 
Mitch.Ross@nee.com  
 

Wire Transfer: To Be Provided 
 
Bank of America  
ACH ABA: 111-000-12  
Global Finance, Dallas, TX  
WIRE ABA: 026-009-593 100  
West 33rd Street, New York, NY 10001  
 
Account Name: NextEra Energy Constructors 
Account #: 4451197131 SWIFT: BOFAUS3N 
Attn: Route 66 Energy Storage, LLC 

 
With additional Notice of an Event of  
Default, termination and other legal  
notices to: 
GENERAL COUNSEL 
700 UNIVERSE BOULEVARD, FEJ/JB 
JUNO BEACH, FL 33408 
Phone: 561-691-7126 
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Contract Manager: 

Public Service Company of New Mexico 
Attention: Jeremy Heslop 
2401 Aztec Rd. NE 
Albuquerque, NM 87107 

Telephone: (505) 241-2664 
 

With additional Notice of an Event of 
Default, termination and other legal notices 
to: 

Public Service Company of New Mexico 
Attention: Michael Mertz 
414 Silver Avenue SW 
Albuquerque, NM 87102 
Telephone:  (505) 241-0676 
Fax:  (505) 241-2375 

 
With a copy to: 

Public Service Company of New Mexico 
Attention: Christopher Atencio 
414 Silver Ave. SW, MS0805 
Albuquerque, NM 87102 
Telephone: (505) 241-2700 
Fax: (505) 241-4318 

 

 

Email: Mitch.Ross@nee.com 
 

Project Manager:  
Route 66 Energy Storage, LLC  
700 Universe Boulevard, FEJ/JB Juno Beach, FL 
33408  
Attn: Business Management, West Region 

Email: DL-NEXTERA-WEST-
INTERNATIONAL-REGION@FPL.COM 
 
 
24-HOUR OPERATIONS CONTACT: 
Renewable Operations Control Center  
(ROCC) 
Controls/Monitoring Systems 
Phone: 866-375-3737 
Email: ROCC@nee.com 
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EXHIBIT E 
(to Energy Storage Agreement) 

SELLER’S REQUIRED GOVERNMENTAL AUTHORITY PERMITS, CONSENTS, 
APPROVALS, LICENSES AND AUTHORIZATIONS TO BE OBTAINED 

 
 

PERMIT, CONSENT, APPROVAL, LICENSE AND/OR 
AUTHORIZATION 

GOVERNMENTAL ENTITY 

Building Permit State of New Mexico Regulation and 
Licensing Department 
 

Electrical Permit State of New Mexico Regulation and 
Licensing Department 
 

Floodplain Development Permit Cibola County 
Clean Water Act (CWA) Section 402, National Pollution 
Discharge Elimination System (NPDES). Construction 
Stormwater General Permit NMR1000000 

US Environmental Protection Agency 
(EPA) 

 
 
 
 
 
NOTE: Final actual permit requirements may vary from the above listings due to Code and 
Regulatory requirements as needed for project completion, as is customary for commercial scale 
power generation facilities. This list is considered inclusive at the time of development of the 
Agreement. 
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EXHIBIT F 
 

(to Energy Storage Agreement) 
 

COMMISSIONING AND ANNUAL TESTS 
 

Commissioning Tests 
 

A. Automatic Generation Control (AGC) Functionality Test (or equivalent) 
B. SCADA Functionality Test (or equivalent) 
C. Owner Control and Data Link Functionality Tests (See Section 3.4) 
D. ESS Solar Capacity Firming Test 
E. ESS Unit Capabilities Tests 
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The following tests shall be conducted and satisfied as a requirement to achieve the Commercial 
Operation Date. 
 
A. Automatic Generation Control (AGC) Functionality Test 

 
Purpose:  
This test will demonstrate the ability of the ESS to synch to AGC.  

 
System starting state:  
The ESS will be in the on-line state at between 10% of the Maximum State of Charge and 90% of 
the Maximum State of Charge and at an initial active power level of 0 MW and reactive power 
level of 0 MVAR.  The Energy Management System (“EMS”) shall be configured to follow a 
predefined, agreed-upon active power profile.  
 
Procedure:  

1. Record the ESS active power level at the ESS Electric Metering Device.  
2. Command the ESS to follow a simulated AGC discharging signal every four (4) seconds 

for ten (10) minutes.  
3. Command the ESS to follow a simulated AGC charging signal every four (4) seconds for 

ten (10) minutes. 
4. Record and store the ESS active power response (in seconds).   

 
System end state:  
The ESS will be in the on-line state and at a commanded active power level of 0 MW.  

  
B. SCADA Functionality Test 

 
Seller shall prepare and submit to Buyer a SCADA Functionality Test procedure no later than 120 
Days prior to the Expected Commercial Operation Date. Buyer and Seller shall mutually agree on 
such SCADA Functionality Test procedure and Seller shall perform and successfully demonstrate 
the SCADA functionality in accordance with such test procedure as a requirement to achieve 
Commercial Operation.   
 
C. Owner Control and Data Link Functionality Test 

 
Seller shall prepare and submit to Buyer an Owner Control and Data Link Functionality Test 
procedure no later than 120 Days prior to the Expected Commercial Operation Date. Buyer and 
Seller shall mutually agree on such Owner Control and Data Link Functionality Test procedure 
and Seller shall perform and successfully demonstrate the Owner Control and Data Link 
functionality in accordance with such test procedure as a requirement to achieve Commercial 
Operation.   
 
D. ESS Solar Capacity Firming Test 

 
Seller shall perform a test of the ESS control system to validate its capability to maintain a constant 
energy delivery from the combined PPA and ESA to the Point of Delivery (“POD”).  The test shall 
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be performed over a three (3) hour test period given a fixed MW setpoint at the Point of Delivery 
from the integrated Solar Facility and ESS, based on five (5) minute interval data.  The test shall 
validate the ability of the ESS control system to autonomously charge solar generation or discharge 
to maintain a constant POD output within two percent (2%) of the output setpoint and within the 
limits of the ESS Unit Capabilities and ESS Operating Restrictions. The constant POD setpoint 
shall be between the ESS PMAX and the POD rating minus PMAX or reasonably adjusted 
according to the solar generation forecast on the day of the test. The test shall be deemed successful 
if the ESS is able to regulate the POD to the output setpoint, within two percent (2%), at all times 
during the three (3) hour test when the charging or discharging of the ESS to maintain the output 
setpoint would not violate the ESS Unit Capabilities or ESS Operating Restrictions. 
 
Commissioning and Annual Tests 
 
The following tests shall be conducted as a requirement to achieve the Commercial Operation Date 
and will be repeated annually (or more frequently as allowed under the ESA) throughout the term 
of the ESA with the exception of the ESS Reliability Testing in Section E.3 below which will only 
be required to be satisfied to achieve the Commercial Operation Date. 
 
E. ESS Unit Capabilities Testing   

 
E.1 ESS CAPACITY TEST  

E.1.1 General 

The ESS Capacity Test (“ESS Capacity Test” or “ECT”) is a test performed to determine the 
then-current ESS Capacity and Roundtrip Efficiency (RTE). Each ESS Capacity Test (including 
the initial ESS Capacity Test performed prior to Commercial Operation and each subsequent ESS 
Capacity Test) shall be conducted in accordance with Prudent Utility Practices and the provisions 
of this Exhibit F.  Buyer or its representative may be present for any ECT and may, for 
informational purposes only, use its own metering equipment (at Buyer’s sole cost). 

E.1.2 Requirements Applicable to all ESS Capacity Tests 

A. Purpose of Test.  Each ECT shall: 

(1) verify compliance with the Guaranteed ESS Capacity or otherwise 
determine any lower ESS Capacity for the purposes of this ESA;  

(2) determine the Roundtrip Efficiency (RTE) of the ESS; 

B. Parameters.  During each ECT, the following parameters shall be measured and 
recorded simultaneously for the ESS: 

(1) discharge time (minutes); 

(2)  ESS Discharge Energy measured at the ESS Electric Meter Device 
including the accounting of losses from the ESS Electric Meter Device to 
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the Point of Delivery, in MWh (“ESS Meter Energy Out”); 

(3) ESS Charging Energy measured at the ESS Electric Meter Device 
accounting for losses from the Point of Delivery to the ESS Electric Meter 
Device, in MWh (“ESS Meter Energy In”); 

C. Reserved. 

D. Test Elements and Sequence.  Each ECT shall include the following test elements: 

(1) the discharging of the ESS from the Maximum State of Charge at a power 
discharge setpoint rate equal to the Guaranteed ESS Capacity (MW);  

(2) the determination of Point of Delivery Energy Out, as measured by the ESS 
Electric Meter Device, that is discharged from the ESS to the Point of 
Delivery until either the Minimum State of Charge is achieved or four (4) 
hours have elapsed from commencement of the ECT. The Point of Delivery 
Energy Out divided by four (4) hours shall determine the ESS Capacity.  
The ESS Electric Metering Device shall be programmed to correct for losses 
between the ESS Electric Metering Device and the Point of Delivery, not 
including any losses from other facilities that share the common Point of 
Delivery with this ESS; 

(3) the discharging of the ESS to the Minimum State of Charge or such state of 
charge achieved after four (4) hours of discharging the Guaranteed ESS 
Capacity; 

(4) starting at the Minimum State of Charge, the charging of the ESS at a 
constant power charge rate equal to the Guaranteed ESS Capacity;  

(5) the determination of ESS Energy Meter In, as measured by the ESS Electric 
Metering Device, that is required to charge the ESS until the Maximum 
State of Charge is achieved as of the commencement of the ESS Capacity 
Test.  

E. Test Conditions.  

(1) General.  At all times during an ECT, the ESS, including any auxillary 
equipment, shall be operated in compliance with Prudent Utility Practices, 
the ESS Operating Restrictions and all operating protocols required by the 
manufacturer for operation.  The ECT shall commence within one (1) hour 
after sunset or other such time as mutually agreed by the Parties, and the 
Solar Facility generation shall be zero prior to commencement of such ECT. 
Buyer may regulate the ESS power factor between 0.95 leading or lagging 
during the ECT as needed for the sole purpose of grid reliability and the 

DocuSign Envelope ID: 4586F5B1-8B95-4C79-B18B-F7D8DC229A22DocuSign Envelope ID: AF574303-B0EA-44B4-965E-4FA2FF36EE33



 

 
F-5 

38819462.2 
161071726v2 

Route 66 Energy Storage 
Agreement 

ESS shall otherwise be at unity (1.00) power factor. 

(2) Abnormal Conditions.  If abnormal operating conditions that prevent the 
recording of any required parameter occur during an ECT, Seller may 
postpone or reschedule all or part of such ECT in accordance with Section 
E.1.2.F of these ESS Capacity Test Procedures.  

(3) Reserved. 

(4) Instrumentation and Metering.  Seller shall provide all instrumentation, 
metering and data collection equipment required to perform the ECT. The 
instrumentation, metering and data collection equipment, and electrical 
meters shall be calibrated in accordance with prudent operating practice and 
Section 5 of the ESA. 

F. Incomplete Test.  If any ECT is not completed in accordance herewith (including 
as a result of any conditions specified in Section E.1.2.E(2) of this ESS Capacity 
Test Procedure), Seller may, in its sole discretion: (i) accept the results up to the 
time the ECT was suspended; provided, however, that to the extent Buyer 
reasonably objects to such results, Buyer may require that the ECT be repeated or 
that the portion thereof that was not completed, be completed within a reasonable 
specified time period; (ii) require that the portion of the ECT that was not completed 
to be completed within a reasonable specified time period; or (iii) require that the 
ECT be entirely repeated. Notwithstanding the foregoing, if Seller is unable to 
complete an ECT due to a Force Majeure event or the actions or inactions of Buyer 
or the Transmission Provider, Seller shall be permitted to reconduct such ECT on 
dates and at times reasonably acceptable to the Parties.   

G. Final Report. Within ten (10) Business Days after the completion of any ECT, 
Seller shall prepare and submit to Buyer a written report of the results of the ECT, 
which report shall include: 

(1) A record of the personnel present during the ECT that served in an 
operating, testing, monitoring or other such participatory role; 

(2) the measured data for the ESS Electric Meter Device readings as well as 
each parameter set forth in this ESS Capacity Test Procedure, as applicable, 
including copies of the raw data taken during the ECT and plant log sheets 
verifying the operating conditions and output of the ESS; 

(3) The ESS Capacity as determined by the ECT, including supporting 
calculations; and 

(4) Seller’s statement of either Seller’s acceptance of the ECT or Seller’s 
rejection of the ECT results and reason(s) therefor. 
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Within ten (10) Business Days after receipt of such report, Buyer shall notify Seller 
in writing of either Buyer’s acceptance of the ECT results or Buyer’s rejection of 
the ECT and reason(s) therefor. 

If either Party reasonably rejects the results of any ECT, such ECT shall be repeated 
in accordance with Section E.1.2.F of this ESS Capacity Test Procedure. 

H. Supplementary ESS Capacity Test Protocol.  No later than one hundred twenty 
(120) days prior to the Commercial Operation Date, Seller shall deliver to Buyer 
for its review and approval (such approval not to be unreasonably conditioned, 
delayed or withheld) a supplement to this Exhibit F with additional and 
supplementary details, procedures and requirements applicable to ESS Capacity 
Tests based on the then-current design of the Facility (collectively, the 
“Supplementary ESS Capacity Test Protocol”).  Thereafter, from time to time, 
Seller may deliver to Buyer for its review and approval (such approval not to be 
unreasonably conditioned, delayed or withheld) any Seller-recommended updates 
to the then-current Supplementary ESS Capacity Test Protocol.  The initial 
Supplementary ESS Capacity Test Protocol (and each update thereto), once 
approved by Buyer, shall be deemed an amendment to this Exhibit F. Future 
modifications to the Supplementary ESS Capacity Test Protocol, as mutually 
agreed, shall be documented and maintained by the Parties. 

I. Adjustment to ESS Capacity.  The total amount of the Point of Delivery Energy 
Out (expressed in MWh-AC) during the first four (4) hours of discharge of any 
ECT (up to, but not in excess of, the product of (i) the Guaranteed ESS Capacity, 
as such Guaranteed ESS Capacity may have been adjusted (if at all) under this ESA, 
multiplied by (ii) four (4) hours) shall be divided by four (4) hours to determine the 
new ESS Capacity to the extent such new ESS Capacity is less than the Guaranteed 
ESS Capacity. The actual capacity determined pursuant to an ESS Capacity Test, 
not to exceed the Guaranteed ESS Capacity, shall become the new ESS Capacity at 
the beginning of the day following the completion of the ESS Capacity Test for all 
purposes under this ESA. 

 J. ESS Roundtrip Efficiency Test Calculations. The ESS Roundtrip Efficiency shall 
be calculated as a result of the ECT measurements. The ESS Roundtrip Efficiency 
shall be calculated as the ratio of ESS Meter Energy Out (MWh-AC) and the ESS 
Meter Energy In (MWh-AC) as below:  

𝑅𝑜𝑢𝑛𝑑𝑡𝑟𝑖𝑝 𝐸𝑓𝑓𝑖𝑐𝑖𝑒𝑛𝑐𝑦 (%) =  
𝐸𝑆𝑆 𝑀𝑒𝑡𝑒𝑟 𝐸𝑛𝑒𝑟𝑔𝑦−𝑂𝑢𝑡 (𝑀𝑊ℎ−𝐴𝐶)

𝐸𝑆𝑆 𝑀𝑒𝑡𝑒𝑟 𝐸𝑛𝑒𝑟𝑔𝑦−𝐼𝑛 (𝑀𝑊ℎ−𝐴𝐶)
 × 100% 

 
E.2 ESS RESPONSE DELAY TEST  

 
E.2.1 Purpose of Test: 
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1. Determine the Charge Ramp Rate of the ESS 
2. Determine the Discharge Ramp Rate of the ESS 

 
E.2.2 Test Conditions: 

 
The ESS Facility will be in the on-line state at between 10% of the Maximum State of Charge and 
90% of the Maximum State of Charge and at an initial active power level of 0 MW and reactive 
power level of 0 MVAR.  This test shall not cause the ESS to charge from the grid. 
 
E.2.3 Test procedure: 

A. Measured Charge Ramp Rate:  

(1) Send an active power charge command of PMAX to charge the batteries 
(2) The time measured from when the ESS receives the PMAX charge 

command until the power measured at the ESS Electric Metering Device 
changes from 0MW to at least 1% of charge PMAX shall be the Charge 
Ramp Latency 

(3) The time measured to ramp from 1% to charge PMAX with a plus-or-
minus two and one-half percent (2.5%) tolerance on the commanded 
power shall be the Actual Charge Ramp Rate  

 
B. Measured Discharge Ramp Rate:  

(1) Send an active power discharge command of PMAX to discharge the ESS 
(2) The time measured from when the ESS receives the PMAX discharge 

command until the power measured at the ESS Electric Metering Device 
changes from 0MW to at least 1% of discharge PMAX shall be the 
Discharge Ramp Latency 

(3) The time measured to ramp from 1% to discharge PMAX with a plus-or-
minus two and one-half percent (2.5%) tolerance on the commanded 
power shall be the Actual Discharge Ramp Rate 

 
Determination of ESS Response Delay:  
The calculation below will demonstrate the determination of the ESS Response Delay used to 
determine ESS Response Delay Damages according to Section 3.13.    
 

a) An “Actual System Latency” shall be calculated, which shall be equal to: 

𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦 = 𝑀𝑎𝑥(𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝐿𝑎𝑡𝑒𝑛𝑐𝑦, 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝐿𝑎𝑡𝑒𝑛𝑐𝑦) 

b) An “Actual System Latency Delay” shall be calculated, which shall be equal to: 

𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦 𝐷𝑒𝑙𝑎𝑦 
= 𝑀𝑎𝑥(𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦, 𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦)
− 𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦 
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c) An “Actual Discharge Ramp Rate Delay” shall be calculated, which shall be equal to: 

𝐴𝑐𝑡𝑢𝑎𝑙 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 𝐷𝑒𝑙𝑎𝑦 
= 𝑀𝑎𝑥(𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒, 𝐴𝑐𝑡𝑢𝑎𝑙 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒)
− 𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 

d) An “Actual Charge Ramp Rate Delay” shall be calculated, which shall be equal to: 

𝐴𝑐𝑡𝑢𝑎𝑙 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 𝐷𝑒𝑙𝑎𝑦 
= 𝑀𝑎𝑥(𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒, 𝐴𝑐𝑡𝑢𝑎𝑙 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒)
− 𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 

e) The “Charging ESS Response Delay” shall be calculated, which shall be equal to: 

𝐶ℎ𝑎𝑟𝑔𝑖𝑛𝑔 𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦
= 𝐴𝑐𝑡𝑢𝑎𝑙 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 𝐷𝑒𝑙𝑎𝑦 
+  𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦 𝐷𝑒𝑙𝑎𝑦 

f) The “Discharging ESS Response Delay” shall be calculated, which shall be equal to: 

𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑖𝑛𝑔 𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦
= 𝐴𝑐𝑡𝑢𝑎𝑙 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 𝐷𝑒𝑙𝑎𝑦 
+  𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦 𝐷𝑒𝑙𝑎𝑦 

g) The “ESS Response Delay” shall be calculated, which shall be equal to: 

𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦
= 𝑀𝑎𝑥(𝐶ℎ𝑎𝑟𝑔𝑖𝑛𝑔 𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦, 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑖𝑛𝑔 𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦) 

For any instance in which the ESS Response Delay, as measured by the ESS Electric Metering 
Device is a positive value during an ESS Unit Capabilities Test or during operation of the Project, 
Seller shall pay to Buyer the ESS Response Delay Damages identified in Section 3.13. 
 
 
E.3 ESS RELIABILITY TESTING  

E.3.1 Cycling Reliability 

A. Purpose of Test:   

To demonstrate the ability of the ESS to reliably perform full charging and discharging 
cycles. 

B. Test Procedure: 

The cycling reliability test shall include the following test elements: 
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(1) the discharging of the ESS from 100% of the Maximum State of Charge to 0% 
of the Maximum State of Charge followed by; 

(2) the charging of the ESS from 0% of the Maximum State of Charge to 100% of 
the Maximum State of Charge. 

 
C. Test Results: 

The cycling reliability test shall be satisfied when the ESS successfully performs three (3) 
full charge and discharge cycles with the ESS control system in auto without any alarms 
that indicate an adverse condition that impacts system operations, faults, trips, or manual 
intervention required.  

 
E.3.2 Operational Reliability 

A. Purpose of Test:   

To demonstrate the short-term reliability of the ESS. 

B. Test Procedure: 

The ESS shall be available for a twenty-four (24) hour period for Buyer’s dispatch with 
controls in auto and synchronized to the Buyer’s system. 

 
C. Test Results: 

The operational reliability test shall be satisfied when the ESS remains available 
continuously and accurately responds to Buyer’s dispatch commands for a twenty-four (24) 
hour period while in auto without any alarms, faults, trips, or manual intervention required. 
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EXHIBIT G 
(to Energy Storage Agreement) 

INSURANCE COVERAGES 

 
Seller shall obtain and maintain the following insurance coverages, at a minimum: 

A. Workers’ Compensation Insurance, if exposure exists, that complies with statutory limits 
under workers’ compensation laws of any applicable jurisdiction and employer’s liability coverage 
with limits of One Million Dollars ($1,000,000) per accident, One Million ($1,000,000) for 
disease, and One Million ($1,000,000) for each employee, covering all of Seller’s employees, 
whether full-time, leased, temporary, or casual.   

B. Commercial General Liability Insurance, written on a standard ISO occurrence form, or 
the equivalent, with a combined single limit of One Million Dollars ($1,000,000) per occurrence. 
This policy will include coverage for bodily injury liability, broad form property damage liability, 
blanket contractual, products liability and completed operations.   

C. Business Automobile Liability Insurance, or the equivalent, with a limit of One Million 
Dollars ($1,000,000) combined single limit per occurrence for bodily injury and property damage 
with respect to Seller’s vehicles whether owned (if exposure exists), hired, or non-owned. 

D. Excess or Umbrella Liability. Excess or Umbrella Liability Insurance on a following form 
basis covering claims in excess of the underlying insurance described in paragraphs (A) (with 
respect to only Employer’s Liability Insurance), (B) and (C) with a limit per occurrence and 
aggregate of Twenty Million dollars ($20,000,000) written on a per occurrence basis. 

The amounts of insurance required in the foregoing paragraphs (A), (B), (C) and (D) may 
be satisfied by purchasing coverage in the amounts specified or by any combination of primary 
and excess insurance, so long as the total amount of insurance meets the requirements specified 
above. 

E. Property Insurance. During construction and operation, Seller shall provide or arrange the 
provision of standard form “All Risk” insurance in the amount of Two Hundred Million Dollars 
($200,000,000). For the avoidance of doubt, builders’ risk insurance shall qualify as “All Risk” 
insurance during the construction period.  The All-Risk Property insurance shall cover physical 
loss or damage to the Project including the period during testing and startup. A deductible may be 
carried, which deductible shall be the absolute responsibility of Seller. All-Risk Property insurance 
shall include: (i) coverage for fire, flood, wind and storm, tornado and earthquake, subject to 
commercially available limits, with respect to facilities similar in construction, location and 
occupancy to the Project; and (ii) mechanical and electrical breakdown insurance covering all 
objects customarily subject to such insurance in an amount equal to their probable maximum loss.   
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EXHIBIT H 
(to Energy Storage Agreement) 

 
AVAILABILITY GUARANTEES 

 
Section 1. Definitions.   

Capitalized terms used in this Exhibit H and not defined herein shall have the meaning assigned 
in Article 1 of the ESA. 

“Actual ESS Availability Percentage” means a percentage calculated as (a) one hundred 
(100), multiplied by (b) the result of (i) the sum of all ESS Available Hours divided by (ii) the 
sum of all ESS Period Hours in the relevant Commercial Operation Year.  

“Aggregate ESS Availability Damages Cap” has the meaning set forth in Section 2.1(C) 
of this Exhibit.  

“Annual ESS Availability Damages Cap” has the meaning set forth in Section 2.1(C). 

“Annual Report” has the meaning set forth in Section 2.3 of this Exhibit. 

“ESS Availability Damages” has the meaning set forth in Section 2.1(B) of this Exhibit. 

“ESS Available Hours” means for a relevant Commercial Operation Year, an amount of 
hours equal to (a) the number of ESS Period Hours in such Commercial Operation Year, minus 
(b) the aggregate ESS Unavailable Hours in such Commercial Operation Year. For the avoidance 
of doubt, any event that results in unavailability of the ESS for less than a full hour will count as 
an equivalent percentage of the applicable hour(s) for this calculation. Additionally, if during any 
applicable hour the ESS is available, but for less than the full amount of the then effective ESS 
Capacity, the ESS Available Hours for such hour shall be calculated as an equivalent percentage 
of such hour in proportion to the amount of available ESS Capacity. 

“ESS Excused Hours” means, in any Commercial Operation Year, the aggregate Seller 
Excused Hours for such Commercial Operation Year to the extent that the ESS is affected during 
such hours; provided that, for purposes of the Guaranteed ESS Availability Percentage, only the 
first fifty (50) hours of Scheduled Maintenance Outages in the aggregate for any portion of the 
Project per Commercial Operation Year shall be treated as ESS Excused Hours. For the avoidance 
of doubt, any event that results in unavailability of the ESS for less than a full hour will count as 
an equivalent percentage of the applicable hour(s) for this calculation. Additionally, if during any 
applicable hour the ESS is available, but for less than the full amount of the then effective ESS 
Capacity, the ESS Excused Hours for such hour shall be calculated as an equivalent percentage of 
such hour in proportion to the amount of available ESS Capacity. 

“ESS Period Hours” means eight thousand seven hundred sixty (8,760) hours for any 
given Commercial Operation Year, as may be prorated for any partial Commercial Operation Year 
or adjusted during the occurrence of a leap year. 
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“ESS Unavailable Hours” means those hours, other than ESS Excused Hours, that the 
ESS is not available to operate because it is (a) in an emergency, stop, service mode or pause state 
(except to the extent that such emergency, stop, service mode or pause state also constitutes an 
Emergency Condition); (b) in “run” status and faulted; (c) included in Scheduled Maintenance 
Outages in excess of fifty (50) hours in aggregate for the Project in any Commercial Operation 
Year; (d) incapable of being remotely controlled via its AGC system; or (e) otherwise not 
operational or capable of delivering Discharge Energy or accepting Charging Energy. For the 
avoidance of doubt, any event that results in unavailability of the ESS for less than a full hour will 
count as an equivalent percentage of the applicable hour(s) for this calculation. Additionally, if 
during any applicable hour the ESS is available, but for less than the full amount of the then 
effective ESS Capacity, the ESS Unavailable Hours for such hour shall be calculated as an 
equivalent percentage of such hour in proportion to the amount of available ESS Capacity. 

 “Guaranteed ESS Availability Percentage” has the meaning set forth in Section 2.1(A) 
of this Exhibit. 

Section 2. Availability Guarantees. 

1. ESS Availability Guarantee. 

(A) ESS Availability Guarantee.  Seller guarantees that the ESS shall achieve 
an Actual ESS Availability Percentage equal to or greater than ninety-five percent (95%) in each 
Commercial Operation Year after the Commercial Operation Date (“Guaranteed ESS 
Availability Percentage”). 

(B) ESS Availability Damages. For any Commercial Operation Year during 
which Seller fails to meet the Guaranteed ESS Availability Percentage, Seller shall pay Buyer 
liquidated damages in the amount equal to One Thousand Five Hundred Dollars ($1,500) per MW 
of Guaranteed ESS Capacity per one percent (1%) shortfall in the Guaranteed ESS Availability 
Percentage, calculated annually and prorated for any portion of a Commercial Operation Year 
(“ESS Availability Damages”), but in no event in excess of the Annual ESS Availability Damages 
Cap and the Aggregate ESS Availability Damages Cap. A sample calculation of the ESS 
Availability Damages that would be owed by Seller under certain stated assumptions is provided 
as Attachment 1 to this Exhibit H. 

(C) ESS Availability Damages Cap, Termination and Cure Rights. The total 
ESS Availability Damages payable by Seller for failure to meet the Guaranteed ESS Availability 
Percentage in any Commercial Operation Year shall be capped annually at a value equivalent to 
One Hundred Thousand Dollars ($100,000) per MW of Guaranteed ESS Capacity (“Annual ESS 
Availability Damages Cap”) and in the aggregate at a value equivalent to One Hundred Ninety 
Two Thousand Dollars ($192,000) per MW of Guaranteed ESS Capacity; provided, that in the 
event of (a) a Transformer Failure and (b) a material serial defect not generally known in the energy 
storage industry, the aggregate damages shall not exceed a value equivalent to Three Hundred and 
Twenty Thousand Dollars ($320,000) per MW of Guaranteed ESS Capacity (“Aggregate ESS 
Availability Damages Cap”) over the Term of the ESA. 
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2. Sole Remedy. The Parties agree that Buyer’s sole and exclusive remedy, and 
Seller’s sole and exclusive liability, for any deficiency in the performance of the Project  
(including any failure to meet the Guaranteed ESS Availability Percentage) shall be the payment 
of damages up to the Annual ESS Availability Damages Cap and the Aggregate ESS Availability 
Damages Cap, as applicable, and the right to declare an Event of Default pursuant to Section 
12.1(B)(5) of the ESA, and shall not be subject to the collection of any other damages or any 
other remedies, including specific performance, and shall not be an Event of Default giving rise 
to a termination payment obligation except pursuant to Section 12.1(B)(5) of the ESA, as 
applicable. Notwithstanding the foregoing, the limitations set forth herein shall not be applicable 
to any indemnification claims pursuant to Article 20 of the ESA and Seller’s material breach of 
its obligation to operate and maintain the Project in accordance with Prudent Utility Practices or 
Seller’s failure to pay ESS Availability Damages when due if not timely cured pursuant to the 
provisions of Article 12 of the ESA are an Event of Default of Seller for which Buyer may 
terminate the ESA and seek damages in accordance with Section 12.4 of the ESA. 

3. Annual Report. No later than the thirtieth (30th) Day of such Commercial 
Operation Year (or thirty (30) Days after the end of the last Commercial Operation Year), Seller 
shall deliver to Buyer a calculation showing Seller’s computation of Actual ESS Availability 
Percentage for the previous Commercial Operation Year and the ESS Availability Damages, if 
any, due to Buyer (the “Annual Report”). Such Annual Report shall include the total amount of 
ESS Availability Damages paid to Buyer under the ESA and shall provide notice that the 
Aggregate ESS Availability Damages Cap has been reached, if applicable. If ESS Availability 
Damages are due from Seller, Seller shall pay such damages no later than fifteen (15) Business 
Days after providing the Annual Report. 

5. Disputes.  Disputes as to any calculations under this Exhibit H shall be addressed 
as provided in Section 13.8 of the ESA. 
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ATTACHMENT 1 TO EXHIBIT H 

EXAMPLE CALCULATION OF ESS AVAILABILITY DAMAGES 

 
I. Example of Actual ESS Availability Percentage Calculation 

The sample calculation set forth below is based on the following assumed facts: 

The ESS had the following operating characteristics: 

    
Hours 

 ESS Period Hours (“EPH”) 8,760 
 ESS Unavailable Hours (“EUH”) 700 
 

Given these assumed facts, the ESS Available Hours for the ESS during the Commercial 
Operation Year would be calculated as follows: 

Sum of ESS Available Hours = EPH – EUH:  8,060 = 8,760 – 700  

Actual ESS Availability Percentage 

Given these assumed facts, the Actual ESS Availability Percentage for the Project during the 
Commercial Operation Year in question would be calculated as follows: 

(a) Sum of ESS Available Hours:  8,060 hours 

(b) Sum of ESS Period Hours:  8,760 hours 

(c) Actual ESS Availability Percentage: (Sum of ESS Available Hours/Sum of ESS 
Period Hours) x 100 = (8,060/8,760) x 100 = 92.0% 

II. Example of ESS Availability Damages 

Example of ESS Availability Damages based on the following assumed facts: 

(a) Seller’s Guaranteed ESS Availability Percentage in Commercial Operation Year 4 
= 95%. 

(b) Seller’s Actual ESS Availability Percentage in Commercial Operation Year 4 = 
92%. 

(c) Seller’s Guaranteed ESS Capacity = 20 MW. 

 

Given these assumed facts, Seller calculates the ESS Availability Damages due to Buyer as 
follows: 
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(Seller’s Guaranteed ESS Availability Percentage in Commercial Operation Year 4 – Seller’s 
Actual ESS Availability Percentage in Commercial Operation Year 4) (the latter two expressed as 
a decimal) x (100) x Liquidated Damage Value x Seller’s Guaranteed ESS Capacity = ESS 
Availability Damage  

(0.95 – 0.92) x 100 x $1,500 x 20 = $90,000 
 
 
As specified in the definition of “ESS Unavailable Hours,” all ESS Excused Hours are excluded 
from the calculation of ESS Unavailable Hours.  Thus, in the example above, the 700 hours of 
ESS Unavailable Hours does not include any hours that are ESS Excused Hours.  
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EXHIBIT I 
(to Energy Storage Agreement) 

 
FORM OF SELLER GUARANTY 

 
GUARANTY 

 
 

 
THIS GUARANTY (this “Guaranty”), dated as of _____, ____ (the “Effective Date”), is 

made by [●]. (“Guarantor”), in favor of [INSERT COUNTERPARTY’S NAME IN ALL CAPS] 
(“Counterparty”).   
 
RECITALS: 
 

A. WHEREAS, Counterparty and Guarantor’s indirect, wholly-owned subsidiary 
[INSERT OBLIGOR’S NAME IN ALL CAPS] (“Obligor”) have entered into, or concurrently 
herewith are entering into, that certain ____________________ Energy Storage Agreement 
dated/made/entered into/effective as of ______, 20__ (the “Agreement”); and 

 
B. WHEREAS, Guarantor will directly or indirectly benefit from the Agreement 

between Obligor and Counterparty; 
 

NOW THEREFORE, in consideration of the foregoing premises and as an inducement for 
Counterparty’s execution, delivery and performance of the Agreement, and for other good and 
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Guarantor 
hereby agrees for the benefit of Counterparty as follows: 

 
*  *  * 

 
1. GUARANTY.  Subject to the terms and provisions hereof, Guarantor hereby absolutely 
and irrevocably guarantees the timely payment when due of all obligations owing by Obligor to 
Counterparty arising pursuant to the Agreement, including with respect to any damages that 
Obligor owes to Counterparty for failing to perform under the Agreement (collectively, the 
“Obligations”).  This Guaranty shall constitute a guarantee of payment and not of collection.  The 
liability of Guarantor under this Guaranty shall be subject to the following limitations: 

(a) Notwithstanding anything herein or in the Agreement to the contrary, the maximum 
aggregate obligation and liability of Guarantor under this Guaranty, and the maximum 
recovery from Guarantor under this Guaranty, shall in no event exceed 
__________________ [spell out the dollar amount] U.S. Dollars (U.S. $__________) (the 
“Maximum Recovery Amount”), plus reasonable costs of collection and/or enforcement 
of this Guaranty (including reasonable attorneys’ fees), to the extent that a court of 
competent jurisdiction finally declares that amounts are due and payable hereunder, but in 
no event shall such costs exceed [__________].  

(b) The obligation and liability of Guarantor under this Guaranty is specifically limited to 
payments expressly required to be made under the Agreement (even if such payments are 
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deemed to be damages), as well as costs of collection and enforcement of this Guaranty 
(including attorneys’ fees) to the extent reasonably and actually incurred by Counterparty 
(subject, in all instances, to the limitations imposed by the Maximum Recovery Amount as 
specified in Section 1(a) above).  Except as expressly payable by Obligor pursuant to the 
Agreement, Guarantor shall not be liable for or obligated to pay any consequential, indirect, 
incidental, lost profit, special, exemplary, punitive, equitable or tort damages.  

2. DEMANDS AND PAYMENT.   

(a) If Obligor fails to pay any Obligation to Counterparty when such Obligation is due and 
owing under the Agreement (an “Overdue Obligation”), Counterparty may present a 
written demand to Guarantor calling for Guarantor’s payment of such Overdue Obligation 
pursuant to this Guaranty (a “Payment Demand”).  Delay or failure by Counterparty in 
making a Payment Demand shall in no event affect Guarantor’s obligations under this 
Guaranty. 

(b) A Payment Demand shall be in writing and shall reasonably and briefly specify in what 
manner and what amount Obligor has failed to pay and explain why such payment is due, 
with a specific statement that Counterparty is calling upon Guarantor to pay under this 
Guaranty.  Such Payment Demand must be delivered to Guarantor in accordance with 
Section 9 below; and the specific Overdue Obligation(s) addressed by such Payment 
Demand must remain due and unpaid at the time of such delivery to Guarantor.   

(c) After issuing a Payment Demand in accordance with the requirements specified in Section 
2(b) above, Counterparty shall not be required to issue any further notices or make any 
further demands with respect to the Overdue Obligation(s) specified in that Payment 
Demand, and Guarantor shall be required to make payment with respect to the Overdue 
Obligation(s) specified in that Payment Demand within five (5) Business Days after 
Guarantor receives such demand.  As used herein, the term “Business Day” shall mean all 
weekdays (i.e., Monday through Friday) other than any weekdays during which 
commercial banks or financial institutions are authorized to be closed to the public in the 
State of New York. 

3. REPRESENTATIONS AND WARRANTIES.  Guarantor represents and warrants that: 

(a) it is a limited liability company duly organized and validly existing under the laws of the 
State of _____________ and has the corporate power and authority to execute, deliver and 
carry out the terms and provisions of the Guaranty;  

(b) no authorization, approval, consent or order of, or registration or filing with, any court or 
other governmental body having jurisdiction over Guarantor is required on the part of 
Guarantor for the execution, delivery and performance of this Guaranty; and 

(c) the execution, delivery and performance of this Guaranty has been duly and validly 
authorized by all corporate proceedings of Guarantor, and this Guaranty constitutes a valid 
and legally binding agreement of Guarantor, enforceable against Guarantor in accordance 
with the terms hereof, except as the enforceability thereof may be limited by the effect of 
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any applicable bankruptcy, insolvency, reorganization, moratorium or similar laws 
affecting creditors’ rights generally and by general principles of equity. 

4. RESERVATION OF CERTAIN DEFENSES.  Without limiting Guarantor’s own 
defenses hereunder, Guarantor reserves to itself and may assert as a defense to enforcement of this 
Guaranty any defense to enforcement of the Agreement that Obligor may assert that is based on 
Counterparty’s breach of the Agreement or the failure of a material condition precedent to 
Obligor’s performance obligations.  Notwithstanding the foregoing, Guarantor agrees that it will 
remain bound upon this Guaranty notwithstanding any defenses that, pursuant to the laws of 
suretyship or guaranty, would otherwise relieve a guarantor of its obligations.  In furtherance and 
not limitation of the foregoing, Guarantor expressly waives (if any) based upon the bankruptcy, 
insolvency, dissolution or liquidation of Obligor or any lack of power or authority of Obligor to 
enter into and/or perform the Agreement or the lack of validity or enforceability of Obligor’s 
obligations under the Agreement.  Guarantor further reserves to itself any rights, setoffs or 
counterclaims that Guarantor may have against Obligor, provided, however, that Guarantor agrees 
such rights, setoffs or counterclaims may only be asserted against Obligor in an independent 
action, and not as a defense to Guarantor’s obligations under this Guaranty. 

5. AMENDMENT OF GUARANTY.  No term or provision of this Guaranty shall be 
amended, modified, altered, waived or supplemented except in a writing signed by Guarantor and 
Counterparty.  

6. WAIVERS AND CONSENTS.  Guarantor agrees that its obligations under this Guaranty 
are irrevocable, absolute, independent, unconditional and continuing (subject only to the defenses 
to enforcement of this Guaranty reserved by Guarantor in Section 4) and shall not be affected by 
any circumstance that constitutes a legal or equitable discharge of a guarantor or surety other than 
payment in full of the Obligations. In furtherance of the foregoing and without limiting the 
generality thereof, Guarantor agrees, subject to and in accordance with the other terms and 
provisions of this Guaranty: 

(a) Except for the Payment Demand as required in Section 2 above, Guarantor hereby waives, 
to the maximum extent permitted by applicable law, (i) notice of acceptance of this 
Guaranty; (ii) promptness, diligence, presentment, demand, protest, setoff and 
counterclaim concerning the liabilities of Guarantor; (iii) any right to require that any 
action or proceeding be brought against Obligor or any other person, or to require that 
Counterparty seek enforcement of any performance against Obligor or any other person, 
prior to any action against Guarantor under the terms hereof; (iv) any defense arising by 
reason of the incapacity, lack of authority or disability of Obligor or based on any illegality, 
lack of validity or unenforceability of any Obligation; (v) any duty of Counterparty to 
protect or not impair any security for the Obligations; (vi) any defense based upon an 
election of remedies by Counterparty; (vii) any rights of subrogation, contribution, 
reimbursement, indemnification, or other rights of payment or recovery for any payment 
or performance by it hereunder (and, for the avoidance of doubt, if any amount is paid to 
Guarantor in violation of this provision, Guarantor shall hold such amount for the benefit 
of, and promptly pay such amount to, Counterparty); (viii) any defense of waiver, release, 
res judicata, statute of frauds, fraud (with respect to Obligor), incapacity (with respect to 
Obligor), minority or usury; and (ix) any other circumstance or any existence of or reliance 
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on any representation by Counterparty that might otherwise constitute a defense available 
to, or a legal or equitable discharge of, Guarantor or any other guarantor or surety. 

(b) No delay by Counterparty in the exercise of (or failure by Counterparty to exercise) any 
rights hereunder shall operate as a waiver of such rights, a waiver of any other rights or a 
release of Guarantor from its obligations hereunder (with the understanding, however, that 
the foregoing shall not be deemed to constitute a waiver by Guarantor of any rights or 
defenses to which Guarantor may at any time have pursuant to or in connection with any 
applicable statutes of limitation). 

(c) Without notice to or the consent of Guarantor, and without impairing or releasing 
Guarantor’s obligations under this Guaranty, Counterparty may: (i) change the manner, 
place or terms for payment of all or any of the Obligations (including renewals, extensions 
or other alterations of the Obligations); (ii) release Obligor or any person (other than 
Guarantor) from liability for payment of all or any of the Obligations; (iii) receive, 
substitute, surrender, exchange or release any collateral or other security for this Guaranty 
or any or all of the Obligations and apply any such collateral or security and direct the order 
or manner of sale thereof, or exercise any other right or remedy that Counterparty may 
have against any such collateral or security; or (iv) exercise any other rights available to 
Counterparty under the Agreement, at law or in equity. 

 
7. REINSTATEMENT.  Guarantor agrees that this Guaranty shall continue to be effective 
or shall be reinstated, as the case may be, if all or any part of any payment made hereunder or 
under the Agreement while this Guaranty is in effect is at any time avoided or rescinded or must 
otherwise be restored or repaid by Counterparty as a result of the bankruptcy or insolvency of 
Obligor or Guarantor, or similar proceeding, all as though such payments had not been made. 

8. TERMINATION.  Subject to reinstatement under Section 7, this Guaranty and the 
Guarantor’s obligations hereunder will terminate automatically and immediately upon the earlier 
of (a) the termination or expiration of the Agreement, and (b) 11:59:59 Eastern Prevailing Time of 
[insert date [__] years plus six (6) months after expected COD]; provided, however, Guarantor 
agrees that the obligations and liabilities hereunder shall continue in full force and effect with 
respect to any Obligations under any Agreement entered into on or prior to the date of such 
termination.  

9. NOTICE.  Any Payment Demand, notice, request, instruction, correspondence or other 
document to be given hereunder (herein collectively called “Notice”) by Counterparty to 
Guarantor, or by Guarantor to Counterparty, as applicable, shall be in writing and may be delivered 
either by (a) U.S. certified mail with postage prepaid and return receipt requested, or (b) recognized 
nationwide courier service with delivery receipt requested, in either case to be delivered to the 
following address (or to such other U.S. address as may be specified via Notice provided by 
Guarantor or Counterparty, as applicable, to the other in accordance with the requirements of this 
Section 9): 

TO GUARANTOR: * TO COUNTERPARTY: 

 [●]Attn:  Treasurer    [●]Attn:   
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[Tel: [●] --  for use in connection with 
courier deliveries] 

[Tel: [●] --  for use in connection with 
courier deliveries] 

 
 
Any Notice given in accordance with this Section 9 will (x) if delivered during the recipient’s 
normal business hours on any given Business Day, be deemed received by the designated recipient 
on such date, and (y) if not delivered during the recipient’s normal business hours on any given 
Business Day, be deemed received by the designated recipient at the start of the recipient’s normal 
business hours on the next Business Day after such delivery.  
 

10. MISCELLANEOUS.   

(a) This Guaranty shall in all respects be governed by, and construed in accordance with, the 
law of the State of New York, without regard to principles of conflicts of laws thereunder.  

(b) This Guaranty shall be binding upon Guarantor and its successors and permitted assigns 
and inure to the benefit of and be enforceable by Counterparty and its successors and 
permitted assigns.  Guarantor may not assign this Guaranty in part or in whole without the 
prior written consent of Counterparty.  Counterparty may not assign this Guaranty in part 
or in whole except (i) with the prior written consent of Guarantor, or (ii) to an assignee of 
the Agreement in conjunction with an assignment of the Agreement in its entirety 
accomplished in accordance with the terms thereof.  

(c) This Guaranty embodies the entire agreement and understanding between Guarantor and 
Counterparty and supersedes all prior agreements and understandings relating to the subject 
matter hereof.   

(d) The headings in this Guaranty are for purposes of reference only and shall not affect the 
meaning hereof.  Words importing the singular number hereunder shall include the plural 
number and vice versa, and any pronouns used herein shall be deemed to cover all genders.  
The term “person” as used herein means any individual, corporation, partnership, joint 
venture, association, joint-stock company, trust, unincorporated association, or 
government (or any agency or political subdivision thereof). 

(e) Wherever possible, any provision in this Guaranty which is prohibited or unenforceable in 
any jurisdiction shall, as to such jurisdiction, be ineffective only to the extent of such 
prohibition or unenforceability without invalidating the remaining provisions hereof, and 
any such prohibition or unenforceability in any one jurisdiction shall not invalidate or 
render unenforceable such provision in any other jurisdiction. 

(f) Counterparty (by its acceptance of this Guaranty) and Guarantor each hereby irrevocably: 
(i) consents and submits to the exclusive jurisdiction of the United States District Court for 
the District of New York for the purposes of any suit, action or other proceeding arising 
out of this Guaranty or the subject matter hereof or any of the transactions contemplated 
hereby brought by Counterparty, Guarantor or their respective successors or assigns; and 
(ii) waives (to the fullest extent permitted by applicable law) and agrees not to assert any 
claim that it is not personally subject to the jurisdiction of the above-named courts, that the 
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suit, action or proceeding is brought in an inconvenient forum, that the venue of the suit, 
action or proceeding is improper or that this Guaranty or the subject matter hereof may not 
be enforced in or by such court. 

(g) COUNTERPARTY (BY ITS ACCEPTANCE OF THIS GUARANTY) AND 
GUARANTOR EACH HEREBY IRREVOCABLY, INTENTIONALLY AND 
VOLUNTARILY WAIVES THE RIGHT TO TRIAL BY JURY WITH RESPECT TO 
ANY LEGAL PROCEEDING BASED ON, OR ARISING OUT OF, UNDER OR IN 
CONNECTION WITH, THIS GUARANTY, OR ANY COURSE OF CONDUCT, 
COURSE OF DEALING, STATEMENTS (WHETHER VERBAL OR WRITTEN) OR 
ACTIONS OF ANY PERSON RELATING HERETO.  THIS PROVISION IS A 
MATERIAL INDUCEMENT TO GUARANTOR’S EXECUTION AND DELIVERY OF 
THIS GUARANTY. 

(h) Delivery of an executed signature page of this Guaranty, and any subsequent 
amendment(s), by facsimile or email shall be effective as delivery of a manually executed 
counterpart hereof.  The words “execute,”, “execution,”, “signed,”, “signature,” and words 
of similar import in this Guaranty shall be deemed to include electronic signatures or digital 
signatures, or the keeping of records in electronic form, each of which shall be of the same 
legal effect, validity or enforceability as manually executed signatures or a paper-based 
recordkeeping system, as the case may be, to the extent and as provided for under 
applicable law, including the Electronic Signatures in Global and National Commerce Act 
of 2000, the Electronic Signatures and Records Act of 1999, or any other similar state laws 
based on the Uniform Electronic Transactions Act. 

 
*  *  * 

 
 
IN WITNESS WHEREOF, the Guarantor has executed this Guaranty on _____________, 20__, 
but it is effective as of the Effective Date. 

 
 
[●] 
 
By:          
Name:         
Title:          
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EXHIBIT J 
(to Energy Storage Agreement) 

 
COMMERCIAL OPERATION 
FORM OF CERTIFICATION 

 
 

This certification (“Certification”) of Commercial Operation is delivered by [●] (“Seller”) to 
Public Service Company of New Mexico (“Buyer”) in accordance with the terms of that certain 
Energy Storage Agreement dated [●] (“Agreement”) by and between Seller and Buyer.  All 
capitalized terms used in this Certification but not otherwise defined herein shall have the 
respective meanings assigned to such terms in the Agreement. 

Seller hereby certifies and represents to Buyer the following: 

(1) An Energy Storage System with a designed power output capability of [●] MW for four (4) 
consecutive hours has been constructed, commissioned and tested and is capable of delivering 
Discharge Energy on a sustained basis (in accordance with the ESS manufacturer’s requirements 
and the Commissioning Tests); 

(2) Seller has obtained all necessary rights under the Interconnection Agreement for the 
interconnection and delivery of Discharge Energy to the Point of Delivery; and 

(3) the Project has been completed in all material respects (except for Delayed ESS Capacity 
and punch list items that do not materially and adversely affect the ability of the Project to operate 
as intended). 

A certified statement of the Licensed Professional Engineer, attached hereto, has been provided as 
evidence of Commercial Operation of the Project to provide Product and meet, at a minimum, the 
requirements indicated in items (1) and (3) above. 

EXECUTED by SELLER this ________ day of _____________, 20__. 
 

[●] [Licensed Professional Engineer] 
 

Signature:  Signature:  
Name:  Name:  
Title:  Title:  

  Date:  
 License Number and LPE Stamp:  
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EXHIBIT K 
(to Energy Storage Agreement) 

 
ROUNDTRIP EFFICIENCY GUARANTEE 

 

Year 
Annual R/T Eff – 
Solar Charging 

Annual R/T Eff – Grid 
Charging 

1 85.80% 84.90% 

2+ 
degrading by 0.3% 

annually 
degrading by 0.3% 

annually 
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EXHIBIT L 
 

[Reserved] 
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EXHIBIT M 
(to Energy Storage Agreement) 

 
ESS Operating Restrictions 

 
 

Subject to the terms of this ESA, the ESS shall be operated in accordance with the following 
operating restrictions:  
 
1. Base Annual Average State of Charge (“BAASOC”) shall be the simple average State of 

Charge for a fixed interval of 30 minutes or less (never to exceed the Maximum State of 
Charge) for the Commercial Operation Year.  

2. Annual Limit on Discharge Energy is 365 Equivalent Full Cycles (“AL”) per Commercial 
Operation Year. 

3. Should the BAASOC exceed 40% at the end of the Commercial Operation Year, the AL 
shall be decreased by 5 Equivalent Full Cycles for such Commercial Operation Year. 
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EXHIBIT N 
(to Energy Storage Agreement) 

ESS Functional Mapping 
 
The Project’s NERC verified ESS Generation Owner, ESS Generator Operator and Scheduling 
Coordinator Contact functional mapping requirements information is as follows: 
 

 Entity Name Point of Contact E-mail Phone 
Generator Owner (GO)     
Generator Operator (GOP)     
Scheduling Coordinator 
Contact (SCC) 
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EXHIBIT O 
(to Energy Storage Agreement) 

Solar PPA 

 

[See attached at the end of this document]
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EXHIBIT P 
(to Energy Storage Agreement) 

ESS Ramp Logic Response S-Curve 
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ENERGY STORAGE AGREEMENT 
 

This Energy Storage Agreement (“ESA” or “Agreement”), as may be amended from time 
to time, is entered into this 27th Day of September, 2023 (“Execution Date”), by and between 
Public Service Company of New Mexico, a New Mexico corporation (“PNM” or “Buyer”), whose 
principal place of business is 414 Silver Avenue SW, Albuquerque, NM 87102, and  Sky Ranch 
Energy Storage II, LLC, a Delaware limited liability company (“Seller”), whose principal place of 
business is 22000 N Sky Ranch Rd., Belen, NM 87002. Buyer and Seller may be referred to in this 
Energy Storage Agreement individually as a “Party” and collectively as the “Parties.” 

WHEREAS, Buyer is a public utility that owns and operates electric generation, 
transmission, and distribution facilities and is subject to the laws of the State of New Mexico and 
the rules and regulations of the New Mexico Public Regulation Commission; and 

WHEREAS, Seller desires to develop, design, construct, own and operate an energy storage 
facility, as further defined herein and in Exhibit A;  

WHEREAS, Seller desires to sell and deliver to Buyer the Product generated by the Project, 
and Buyer agrees to buy the same from Seller, in accordance with the terms and conditions set forth 
in this ESA; and 

WHEREAS, Buyer and Seller intend to enter into a certain Power Purchase Agreement, 
pursuant to which some of the energy generated by the Solar Facility will be used exclusively in 
Seller’s ESS, 

WHEREAS, Buyer and Seller executed an Energy Storage Agreement effective as of 
September 27, 2023, in which, due to a scrivener’s error, Seller’s corporate name appears as Sky 
Ranch II Energy Storage, LLC (the “Errata ESA”), 

WHEREAS, Seller’s corporate name is and has at all times been “Sky Ranch Energy 
Storage II, LLC,” 

WHEREAS, Buyer and Seller, to rectify this scrivener’s error, execute this Agreement and 
intend that, upon this Agreement’s execution by both Parties, the Errata ESA shall, as of the 
Effective Date, be null and void. 

NOW, THEREFORE, in consideration of the mutual covenants herein contained, the 
sufficiency and adequacy of which are hereby acknowledged, the Parties agree to the following: 

ARTICLE 1 
Definitions and Rules of Interpretation 

1.1 Definitions.  The following terms shall have the meanings set forth herein. 

“Abandonment” means (a) a cessation of work and operations at or in respect of the 
Project for more than one hundred eighty (180) Days by Seller or Seller’s contractors but only if 
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such cessation is not caused by a Force Majeure Event or not in accordance with Seller’s Project 
Schedule, or (b) the relinquishment of possession and control of the Project (or any material portion 
thereof) by Seller, other than a transfer permitted under this ESA. 

 “AC” means alternating electric current. 

“Accounting Standards” has the meaning set forth in Section 22.18. 

“Actual Charge Ramp Rate Delay” has the meaning set forth in Exhibit F. 

“Actual Discharge Ramp Rate Delay” has the meaning set forth in Exhibit F. 

“Actual System Latency Delay” has the meaning set forth in Exhibit F. 

 “Additional Consents” means the approvals, consents, authorizations or other 
requirements not listed in the definition of Governmental Approvals in this ESA that are required 
from any Governmental Authority with respect to the Project. 

“Affiliate” of any named Person or entity means any other person or entity that controls, is 
under the control of, or is under common control with, the named entity.  For purposes of this 
definition, the term “control” (including the terms “controls,” “under the control of” and “under 
common control with”) means the possession, directly or indirectly, of the power to direct or cause 
the direction of the management and policies of a Person or entity, whether through ownership of 
fifty percent (50%) or more of the outstanding capital stock or other equity interests of any class 
of voting securities, by contract, or otherwise. With respect to Seller, Affiliate shall include NEP, 
NEOP, NEECH, NEER, and NEE, and their respective direct or indirect subsidiaries. 

“After Tax Basis” means, with respect to any payment received or deemed to have been 
received by a Party, the amount of such payment (“Base Payment”) supplemented by a further 
payment (“Additional Payment”) to such Party so that the sum of the Base Payment plus the 
Additional Payment shall, after deduction of the amount of all Taxes (including any federal, state 
or local income taxes) required to be paid by such Party in respect of the receipt or accrual of the 
Base Payment and the Additional Payment (taking into account any current or previous credits or 
deductions arising from the underlying event giving rise to the Base Payment and the Additional 
Payment), be equal to the amount required to be received. Such calculations shall be made on the 
assumption that the recipient is subject to federal income taxation at the highest statutory rate 
applicable to corporations for the relevant period or periods, and state and local taxes at the highest 
rates applicable to corporations with respect to such Base Payment and Additional Payment, and 
shall take into account the deductibility (for federal income tax purposes) of state and local income 
taxes. 

“AGC” stands for “Automatic Generation Control” and means energy management system 
equipment that automatically adjusts the quantity of Charging Energy and Discharge Energy of the 
Project, including communication circuits to communicate Project operating information to 
Buyer’s representatives on a real-time basis for the purpose of telemetering, supervisory 
control/data acquisition and voice communications. 

DocuSign Envelope ID: DB61A74B-BB4F-4A27-8AA7-AFFCD87D10C2DocuSign Envelope ID: A1D316F8-08F9-48EC-9426-A638B46C5B54



 

3 
160045028v7 

Sky Ranch Energy 
Storage Agreement 

“Ancillary Services” means operating reserves, frequency regulation, reactive supply, 
voltage control, frequency response, contingency reserves, and other products associated with the 
storage and delivery of Energy, each to the extent that the Project is capable of providing such 
services in its then-current configuration. 

“Applicable Law” means all applicable laws, statutes, treaties, codes, ordinances, 
regulations, certificates, orders, executive orders, licenses and permits of any Governmental 
Authority, now in effect or hereafter enacted, amendments to any of the foregoing, interpretations 
of any of the foregoing by a Governmental Authority having jurisdiction over this ESA and matters 
related thereto, the Parties or the Project, and all applicable judicial, administrative, arbitration and 
regulatory decrees, judgments, injunctions, writs, orders, awards or like actions (including those 
relating to human health, safety, the natural environment or otherwise). 

“Back-Up Metering” has the meaning set forth in Section 5.3(D). 

“Bankruptcy Code” means the United States Bankruptcy Code, 11 U.S.C. § 101 et seq., 
as amended from time to time. 

“BESS Equipment” means batteries, battery modules, onboard sensors, control 
components, inverters, or any of their components. 

“Business Day” means any calendar Day that is not a Saturday, a Sunday, or a state and/or 
federal recognized holiday on which banks in Albuquerque, New Mexico, are permitted or 
authorized to close. 

“Buyer” has the meaning set forth in the Preamble. 

“Buyer Costs” means (a) brokerage fees, commissions and other similar third-party 
transaction costs and expenses reasonably incurred and documented by Buyer either in terminating 
any arrangement pursuant to which it has hedged its obligations under this ESA or entering into 
new arrangements which replace this ESA; and (b) all reasonable attorneys’ fees and expenses 
reasonably incurred by Buyer in connection with the termination of this ESA, to the extent such 
costs are not already accounted for under Replacement ESS Costs. 

“Buyer-Requested Performance Tests” has the meaning set forth in Section 10.5. 

“Buyer Termination Payment” means the sum of (a) the difference between (i) the net 
present value of the Replacement ESS Costs, calculated using a discount factor equal to the current 
yield for direct obligations of the United States Treasury with a maturity that is closest to, but not 
less than, the remaining Term of the ESA, and (ii) the Contract Value, plus (b) Buyer Costs.  Any 
such calculations will be based on reasonable assumptions as to future Project operations, 
differences between a replacement contract and this ESA, and similar considerations. To the extent 
the total value of the calculation in subpart (a) above is negative, the value used in such subpart (a) 
will be zero. The Buyer Termination Payment shall not include consequential incidental, punitive, 
exemplary, indirect or business interruption damages. For termination occurring before the 
Commercial Operation Date, the Buyer Termination Payment shall not exceed the Development 
Security, minus any Delay Damages paid. 
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“Change in Law” means (a) the adoption or taking effect of any Applicable Law, (b) any 
change in Applicable Law or in the administration, interpretation, or application thereof by any 
Governmental Authority, or (c) the implementation of any of the foregoing, in each case, to the 
extent the same has a binding effect on a Party (or the “Seller” (as defined in the PPA)) after the 
Effective Date. 

“Change of Control” means any circumstance in which Ultimate Parent ceases to own, 
directly or indirectly through one or more intermediate entities, at least fifty percent (50%) of the 
outstanding equity or voting interests in Seller; provided, in calculating ownership percentages for 
purposes of the foregoing: 

(A) any ownership interest in Seller held by Ultimate Parent indirectly through 
one or more intermediate entities shall not be counted towards Ultimate Parent’s ownership interest 
in Seller unless Ultimate Parent directly or indirectly owns more than fifty percent (50%) of the 
outstanding equity or voting interests in each such intermediate entity; and 

 
(B) ownership interests in Seller owned directly or indirectly by any Lender 

(including any Tax Equity Investor) shall be excluded from the total outstanding equity interests in 
Seller.  
 
Notwithstanding the foregoing, a Change of Control will not include any direct or indirect transfer 
of the interests in Seller to NEP; provided that following such transfer the entity that operates the 
Project is (or contracts with) a Qualified Operator. 

“Charging Energy” means the amount of Energy supplied by Buyer at Buyer’s cost and in 
accordance with Prudent Utility Practices, and delivered to Seller at the Point of Delivery to be 
stored at the Project for the purpose of charging the ESS and discharge at a later time, as measured 
by the Electric Metering Devices, accounting for estimated AC losses (based on methodology 
agreed to by the Parties) between the Electric Metering Devices and the Point of Delivery that are 
not already reflected in the metered data. 

“Commercial Operation” means that (a) the ESS has been constructed, commissioned, 
tested, and proven capable of delivering a minimum of ninety-five percent (95%) of the Guaranteed 
ESS Capacity on a sustained basis without experiencing any abnormal or unsafe operating 
conditions on any interconnected system; (c) all Seller required permits, required consents, and 
Governmental Approvals are in full force and effect; (d) the ESS Unit Capabilities have been 
demonstrated through testing in accordance with applicable test protocols and procedures set forth 
in Exhibit F or by another method acceptable to Buyer; (e) Seller has obtained all necessary rights 
under an Interconnection Agreement between Seller and the Transmission Provider for 
interconnection and delivery of Discharge Energy to the Point of Delivery and interconnection and 
delivery of Charging Energy from the Point of Delivery and is not in breach of its Interconnection 
Agreement; (f) Seller has satisfactorily completed the Pre-Commercial Operation Date Testing and 
Modifications requirements set forth in the Interconnection Agreement; (g) Seller has obtained 
required insurance coverage as set forth in this ESA; and (h)  Seller has provided to Buyer an 
officer’s certificate that the Project has been completed in all material respects. 

“Commercial Operation Date” means the date, as determined in accordance with Section 
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3.10, on which (a) Buyer accepts from Seller a written notification to Buyer that Commercial 
Operation has commenced in accordance with Section 3.10, (b) Seller provides to Buyer  
certification from a Licensed Professional Engineer, substantially in the form attached hereto as 
Exhibit J, with all fees and costs associated with the Licensed Professional Engineer having been 
borne by Seller, and (c) Seller shall have delivered the Delivery Term Security to Buyer in 
accordance with the relevant provisions of Article 19. 

“Commercial Operation Year” means a period of twelve (12) consecutive Months.  The 
first Commercial Operation Year shall commence on the Commercial Operation Date and end on 
the last Day of the Month that is twelve (12) full Months after the Commercial Operation Date, and 
each subsequent Commercial Operation Year shall be each twelve (12) Month period thereafter. 

“Confidential Information” has the meaning set forth in Section 22.14(C). 

“Contract Value” means the sum of the present values of the ESS Energy Payments for 
each Commercial Operation Year (or portion thereof) in the then-remaining term (determined 
without reference to the early termination) of the quantity of Solar Energy Output expected to be 
produced during such Commercial Operation Year (or portion thereof) times the ESS Energy 
Payment Rate for such Commercial Operation Year. All elements of the foregoing calculations 
shall be determined in a commercially reasonable manner. The present values of the monthly 
payments from their payment dates in the foregoing calculations shall be determined using a 
discount factor equal to the current yield for direct obligations of the United States Treasury with 
a maturity that it closest to, but not less than, the remaining Term of the ESA. 

“Contractual End Date” means the date on which the “Term” (as defined in the PPA) 
ends, without taking into account any earlier termination under the PPA and subject to Section 
12.4(D). 

“Data Breach” has the meaning set forth in Section 22.14(F). 

“Day” means a calendar day and includes Saturdays, Sundays and holidays; if a payment 
falls due on a Day that is not a Business Day, the payment will be due on the next Business Day 
thereafter. 

“DC” means direct current. 

“Debt” means solely with respect to Seller after the Commercial Operation Date, without 
duplication, (a) all obligations of Seller for borrowed money, (b) all obligations of Seller evidenced 
by bonds, debentures, notes or other similar instruments, (c) all obligations of Seller to pay the 
deferred purchase price of property or services, except trade accounts payable and other accrued 
expenses arising in the ordinary course of business, (d) all deferred obligations of Seller to 
reimburse any bank or other Person in respect of amounts paid or advanced under a letter of credit, 
line of credit or other instrument, and (e) obligations of Seller in respect of interest rate swap 
agreements, caps, collars, or other interest rate hedging mechanisms. 

“Default Rate” has the meaning set forth in Section 9.4. 
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“Defaulting Party” means the Party with respect to which an Event of Default under Article 
12 has occurred. 

“Delay Damages” has the meaning set forth in Section 3.7. 

“Delayed ESS Capacity” has the meaning set forth in Section 3.7. 

“Delivery Term” has the meaning set forth in Section 7.1. 

“Delivery Term Security” has the meaning set forth in Section 19.1. 

“Development Security” has the meaning set forth in Section 19.1. 

“Discharge Energy” means Energy discharged from the ESS and delivered to Buyer at the 
Point of Delivery, as measured by the Electric Metering Devices, corrected for any estimated 
electrical losses to the Point of Delivery and excluding losses attributable to any other facility 
sharing the same Point of Delivery, based on methodology agreed to by the Parties. 

“Disclosing Party” has the meaning set forth in Section 22.14(A). 

“Dispute Notice” has the meaning set forth in Section 13.8. 

“Disputing Party” has the meaning set forth in Section 9.5(A). 

“DOC” means the U.S. Department of Commerce. 

“Dollars” means the lawful currency of the United States of America. 

“Downgrade Event” shall mean that, with respect to any two of the three Rating Agencies 
provided, the long-term credit rating of a Person’s long-term senior unsecured debt is not as follows 
(a) “Baa2” or higher by Moody’s, (b) “BBB” or higher by S&P, and (c) “BBB” or higher by Fitch. 

“Early Termination Date” has the meaning set forth in Section 12.4.  

“Electric Interconnection Point” means the physical point at which electrical 
interconnection is made between the Project and the Transmission Provider’s Transmission 
System. 

“Electric Metering Device(s)” means all metering and data processing equipment used to 
measure, record, or transmit data relating to Charging Energy and Discharge Energy. Electric 
Metering Devices include the Primary Metering Devices and Back-Up Metering including the 
metering current transformers and the metering voltage transformers.  

“Emergency Condition” means (a) a condition or situation that presents an imminent 
physical threat of danger to life, health or property, and/or could reasonably be expected in the 
opinion of the Transmission Provider to cause a significant disruption to the Transmission 
Provider’s Transmission System or otherwise be required in accordance with the requirements of 
the Reliability Coordinator and/or NERC/WECC, or (b) any system condition not consistent with 
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Prudent Utility Practices; provided that an Emergency Condition shall not include any emergency 
caused by Seller’s breach of its Interconnection Agreement with the Transmission Provider. 

“Energy” means three-phase, 60-cycle alternating current electric energy, expressed in 
units of kWh or MWh, delivered to or received from the Project in each case at a nominal voltage 
at the Point of Delivery, as measured by Electric Metering Devices, net of auxiliary loads, station 
electrical uses and appropriate line losses. 

“Energy Storage Services” means the acceptance of Charging Energy at the Project, the 
storing of Energy in the Project, and the delivery of Discharge Energy from the Project at the Point 
of Delivery, all in accordance with Buyer’s dispatch instructions and subject to the terms and 
conditions of this ESA.  

“Energy Storage System” or “ESS” means the energy storage equipment, storage system 
controller, inverters, transformers, thermal management system, and other equipment necessary to 
charge, store, and subsequently deliver electricity from the Project to the Point of Delivery. 

“Environmental Attributes” means all attributes, aspects, characteristics, claims, credits, 
benefits, reductions, offsets or allowances of an environmental or other nature that are created or 
otherwise arise from the Project’s delivery or storage of electricity from renewable energy 
resources in contrast with the generation of electricity using nuclear or fossil fuels or other 
traditional resources. Forms of such attributes include any and all environmental air quality credits, 
green credits, including carbon credits, emissions reduction credits, certificates, tags, offsets, 
allowances, or similar products or rights, howsoever entitled, (a) resulting from the avoidance of 
the emission of any gas, chemical, or other substance, including mercury, nitrogen oxide, sulfur 
dioxide, carbon dioxide, carbon monoxide, particulate matter or similar pollutants or contaminants 
of air, water or soil, gas, chemical, or other substance, and (b) attributable to the generation, 
purchase, sale or use of Energy. Environmental Attributes include those currently existing or 
arising during the Term under local, state, regional, federal, or international legislation or 
regulation relevant to the avoidance of any emission described above under any governmental, 
regulatory or voluntary program, including the United Nations Framework Convention on Climate 
Change and related Kyoto Protocol or other programs, laws or regulations. Environmental 
Attributes include the reporting rights related to any such attributes, aspects, characteristics, claims, 
credits, benefits, reductions, offsets, or allowances, including the right of a Person to report the 
ownership thereof in compliance with federal or state law, if applicable, or otherwise to a federal 
or state agency or any other Person. Environmental Attributes specifically exclude (x) Tax 
Benefits, (y) depreciation deductions and depreciation benefits, and other tax benefits arising from 
ownership or operation of the Project; and (z) any Energy, reliability, or other power attributes 
from the Project. 

“Environmental Contamination” means the introduction or presence of Hazardous 
Materials at such levels, quantities, or location, or of such form or character, as to constitute a 
violation of federal, state or local laws or regulations, and present a material risk under federal, state 
or local laws and regulations that the Site will not be available or usable, whether in whole or in 
part, for the purposes contemplated by this ESA. 
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“Equivalent Full Cycle” means the equivalent of a full ESS charge/discharge cycle with 
the associated delivery of Discharge Energy (in MWh) equivalent to the Guaranteed ESS Capacity 
over a four (4) hour duration. An Equivalent Full Cycle occurs when the total Discharge Energy (in 
MWh) over a period of time, regardless of the depth of battery discharge or quantity of partial 
charges/discharges, divided by the product of the Guaranteed ESS Capacity times four (4) hours (in 
MWh) equals one (1). 

“Errata ESA” has the meaning set forth in the Recitals. 

“ESA” means this Energy Storage Agreement between Seller and Buyer, including the 
Exhibits and Schedules attached hereto, as the same may be amended from time to time in 
accordance with the provisions hereof. 

“ESS Capacity” means the power (expressed in MW as measured at the Point of Delivery) 
that can be discharged from the ESS for four (4) consecutive hours when starting from the 
Maximum State of Charge and discharging to the Minimum State of Charge, as determined 
periodically in accordance with applicable test protocols and procedures set forth in Exhibit F.  

“ESS Energy Payment” has the meaning set forth in Section 8.1(A). 

“ESS Energy Payment Rate” means the price to be paid by Buyer to Seller as set forth in 
this ESA. 

“ESS Capacity Shortfall Damages” has the meaning set forth in Section 3.8.  

“ESS Capacity Test” has the meaning set forth in Exhibit F. 

“ESS Deemed Energy” means the amount of Solar Energy Output that was not delivered 
to Buyer by Seller under the PPA but would have been so delivered but for a Non-Reliability 
Curtailment, Reliability Curtailment, or Transmission Provider Curtailment as such terms are 
defined in the PPA. ESS Deemed Energy (MWh) shall be reasonably calculated by Seller taking 
into account weather and pyranometer data from the meteorological station(s), via a mutually 
agreed upon method, at the Site for all or a portion of the Solar Units taken out of service due to 
the Non-Reliability Curtailment, Reliability Curtailment, or Transmission Provider Curtailment 
but excluding any Solar Unit(s) taken out of service or operating at a reduced capacity for other 
reasons, and adjusted to account for electrical losses in delivering Energy to the Point of Delivery. 
Buyer shall have the right to review Seller’s calculations of ESS Deemed Energy and approve such 
calculations in Buyer’s commercially reasonable discretion. 

“ESS Non-Performance Liquidated Damages” has the meaning set forth in Section 3.13. 

“ESS Operating Restrictions” means the operating restrictions of the ESS set forth in 
Exhibit -M. 

“ESS Response Delay” has the meaning set forth in Exhibit F. 

“ESS Response Delay Damages” has the meaning set forth in Section 3.13(B). 
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“ESS Roundtrip Efficiency” means the ratio of the delivered Discharge Energy to the 
delivered Charging Energy, in each case as determined periodically in accordance with applicable 
test protocols and procedures set forth in Exhibit F. 

“ESS Unit Capabilities” has the meaning set forth in Section 3.12. 

“Event of Default” means a Seller Event of Default as set forth in Section 12.1 or a Buyer 
Event of Default as set forth in Section 12.2. 

“Excused Delay” means any of the following: (a) Force Majeure, (b) any WRO Restraint; 
(c) any act or omission of Buyer or its Affiliates or its or their respective employees, contractors, 
or agents that is a material breach of Buyer’s obligations under this Agreement, (d) a Transmission 
Delay (unless such Transmission Delay is attributable to a failure of Seller to satisfy its obligations 
under the Interconnection Agreement), or (e) a delay in obtaining all zoning approvals, 
environmental approvals, permits and other governmental approvals necessary to construct and 
operate the Facility in the manner contemplated by this Agreement; provided, that the events set 
forth in subparts (b), (d) and (e) above shall only be “Excused Delays” to the extent that such 
events (i) are not caused by an act or omission of Seller, (ii) occur despite Seller’s exercise of 
Prudent Utility Practices, (iii) is not reasonably foreseeable, (iv) is beyond the reasonable control 
of and is not caused by the negligence or lack of due diligence of the affected Party or its 
contractors or suppliers and (v) does not lead to an actual delay of the critical path of the Project. 

“Execution Date” has the meaning set forth in the Preamble. 

“Expected Commercial Operation Date” has the meaning set forth in Section 3.1. 

“FERC” means the Federal Energy Regulatory Commission or any successor agency. 

“Fitch” shall mean Fitch Ratings Inc. or any successor thereto, or in absence of such 
successor, a nationally recognized credit rating agency. 

“Force Majeure Event” has the meaning set forth in Section 14.1. 

“Frequency Response Capability” means the ability of the ESS to react to frequency 
within predefined bounds as specified in Section 3.12(G), measured in MW per 0.1 Hz, by charging 
or discharging to counter frequency deviations and supporting frequency as required by NERC 
Reliability Standard BAL-003-1, IEEE Standard 2800-2022, and September 2018 NERC 
Reliability Guideline for BPS-Connected Inverter-Based Resource Performance at the Point of 
Delivery, as may be amended or updated, and is within the capabilities of the ESS as of the 
Commercial Operation Date. 

“Future Environmental Attributes” means the Environmental Attributes, if any, that are 
associated with the Project, and that the Project and the Energy Storage Services provided 
therefrom are eligible to receive or generate, based on Applicable Laws, policies or programs of a 
Governmental Authority that take effect after the Execution Date. Future Environmental Attributes 
are further described in Section 7.3 and Article 11 herein. 

“Future Environmental Attribute Cost Cap” has the meaning given in Section 11.1(E). 
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“GAAP” has the meaning set forth in Section 22.18. 

“Governmental Approval” means any authorization, consent, permission, approval 
(including an NMPRC Approval), license, ruling, permit, exemption, variance, order, judgment, 
instruction, condition, direction, directive, decree, declaration of or regulation by any Governmental 
Authority relating to the construction, development, ownership, occupation, startup, testing, 
operation or maintenance of the Project or to the execution, delivery or performance of this ESA or 
the procurement pursuant to this ESA of Environmental Attributes and shall also mean, where and 
as applicable and the context so dictates, any and all authorization, consent, permission, approval, 
license, ruling, permit, exemption, variance, order, judgment, instruction, condition, direction, 
directive, decree, declaration of or regulation with regard to any Non-Governmental Compliance 
Obligations. 

“Governmental Authority” means any federal, tribal, state, local or municipal 
governmental body; any governmental, quasi-governmental, regulatory or administrative agency, 
commission, body or other authority exercising or entitled to exercise any administrative, executive, 
judicial, legislative, policy, regulatory or taxing authority or power; or any court or governmental 
tribunal. 

“Governmental Charges” means any Taxes, charges or costs that are assessed or levied by 
any Governmental Authority, including local, state or federal regulatory or taxing authorities that 
would affect the sale and purchase of the Product, either directly or indirectly. 

“Grid Charging Rate Adjustment” shall mean an increase in the ESS Energy Payment 
Rate in the amount of One Dollar and Sixty-Nine Cents ($1.69) per MWh. 

“Gross Receipts Taxes” means any New Mexico state and local sales taxes, gross receipts 
taxes and similar taxes and charges. 

“Guaranteed Charge Ramp Rate” has the meaning set forth in Section 3.12. 

“Guaranteed Discharge Ramp Rate” has the meaning set forth in Section 3.12. 

“Guaranteed ESS Capacity” has the meaning set forth in Section 3.12 and shall be valid 
for the full duration of the ESA with no allowance for degradation. 

“Guaranteed ESS Roundtrip Efficiency” has the meaning set forth in Section 3.12. 

“Guaranteed PMAX” has the meaning set forth in Section 3.12. 

“Guaranteed Start Date” has the meaning set forth in Section 3.1. 

“Guaranteed System Latency” means the guaranteed time measured between when the 
control signal is received and the ESS responds to the signal by changing the discharge or charge 
power value by more than 1% of the control setpoint as determined by the actual System Latency 
in accordance with Exhibit F, as specified in Section 3.12. 
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“Hazardous Materials” means any substance, material, gas, or particulate matter that is 
regulated by any Governmental Authority as an environmental pollutant or dangerous to public 
health, public welfare, or the natural environment including, without limitation, protection of non-
human forms of life, land, water, groundwater, and air, including but not limited to any material or 
substance that is (a) defined as “toxic,” “polluting,” “hazardous waste,” “hazardous material,” 
“hazardous substance,” “extremely hazardous waste,” “solid waste” or “restricted hazardous waste” 
under any provision of Applicable Law; (b) petroleum, including any fraction, derivative or 
additive; (c) asbestos; (d) polychlorinated biphenyls; (e) radioactive material; (f) designated as a 
“hazardous substance” pursuant to the Clean Water Act, 33 U.S.C. § 1251 et seq.; (g) defined as a 
“hazardous waste” pursuant to the Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et 
seq.; (h) defined as a “hazardous substance” pursuant to the Comprehensive Environmental 
Response, Compensation, and Liability Act, 42 U.S.C. § 9601 et seq.; (i) defined as a “chemical 
substance” under the Toxic Substances Control Act, 15 U.S.C. § 2601 et seq.; or (j) defined as a 
“pesticide” under the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. § 136 et seq. 

“House Energy” means energy consumed by the ESS while the ESS is not charging or 
discharging as well as energy consumed by ESS ancillaries not directly involved in the control, 
receipt, storage, or discharge of energy during charging or discharging. 

“Interconnection Agreement” means the separate agreement between Seller and the 
Transmission Provider for interconnection of the Project to the Transmission Provider’s 
Transmission System, as such agreement may be amended from time to time.  

“Interconnection Facilities” means the Transmission Provider’s Interconnection 
Facilities and Seller’s Interconnection Facilities. 

“Issuer Minimum Requirements” has the meaning set forth in Section 19.2. 

“ITC(s)” means the investment tax credits established pursuant to Section 48 of the U.S. 
Internal Revenue Code of 1986, as such law may be amended or superseded. 

“kW” means one or more kilowatts AC of electricity, as the context requires. 

“kWh” means kilowatt hour AC. 

“Lender(s)” means any and all Persons, including Affiliates of Seller, (a) lending money or 
extending credit (including any financing lease, monetization of tax benefits, back-leverage or 
paygo financing, Tax Equity Financing or credit derivative arrangement) to Seller or to an Affiliate 
of Seller: (i) for the development, construction, interim or permanent financing or refinancing of 
the Project; (ii) for working capital or other ordinary business requirements of the Project (including 
the maintenance, repair, replacement or improvement of the Project); (iii) for any development 
financing, bridge financing, credit support, credit enhancement or interest rate protection in 
connection with the Project; (iv) for any capital improvement or replacement related to the Project; 
or (v) for the purchase of the Project and the related rights from Seller; (b) participating as a Tax 
Equity Investor in the Project; or (c) acting as any lessor under a lease finance arrangement relating 
to the Project. 
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“Lender Consent” means the consent of the entities who financed the Solar Facility, and 
whose consent to this Agreement and any necessary clarifications or modifications to the PPA is 
required with respect to shared facilities between the ESS and the Solar Facility. 

“Letter of Credit” means an irrevocable, unconditional, transferable standby letter of credit 
for the benefit of the receiving Party that is issued by an entity meeting the Issuer Minimum 
Requirements and otherwise satisfies the requirements set forth in Section 19.2. 

“Licensed Professional Engineer” means an independent, professional engineer 
reasonably acceptable to Buyer, licensed in the State of New Mexico and otherwise qualified to 
perform the work and provide the certifications required hereunder.  

“Local Provider” has the meaning set forth in Section 1.4. 

“Losses” has the meaning set forth in Section 20.1(A). 

“Maximum State of Charge” means one hundred percent (100%) usable state of charge, 
as reported by the ESS. 

“Minimum Qualifications” means the following minimum financial and technical 
qualifications: (i) Seller together with its Affiliates has financial capacity reasonably commensurate 
with a Person owning solar electricity generating and/or energy storage assets that have a nameplate 
capacity of not less than one thousand (1,000) MW and (ii) Seller in the aggregate when combined 
with the solar energy generating and/or storage assets owned by Seller's Affiliates, operates such a 
portfolio of solar energy generating and/or storage assets, including the Project, or has engaged a 
Qualified Operator to operate the Project. 

“Minimum State of Charge” means zero percent (0%) usable state of charge, as reported 
by the ESS. 

“Month” means a calendar month. 

“Monthly Billing Period” means the period during any particular Month in which Product 
has been made available at the Point of Delivery for sale to Buyer, whether or not occurring prior 
to or subsequent to the Commercial Operation Date. 

“Monthly Electricity Cost” means, for a month, the product of (a) the quantity of Charging 
Energy during such month, times (b) the Solar Energy Output Payment Rate (as such term is defined 
in the PPA). 

“Moody’s” means Moody’s Investor Services, Inc. and any successor thereto. 

“Mountain Standard Time” or “MST” means the time that is seven (7) hours behind 
Coordinated Universal Time (UTC). 

“MW” means megawatt or one thousand (1,000) kW AC. 

“MWh” means megawatt hours AC. 
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“NEE” means NextEra Energy, Inc., a Delaware corporation. 

“NEECH” means NextEra Energy Capital Holdings, Inc., a Delaware corporation. 

“NEER” means NextEra Energy Resources, LLC, a Delaware limited liability company. 

“NEOP” means NextEra Energy Operating Partners, LP, a Delaware limited partnership. 

“NEP” means NextEra Energy Partners, LP, a Delaware limited partnership. 

“NERC” means the North American Electric Reliability Corporation or any successor 
organization. 

“NMPRC” means the New Mexico Public Regulation Commission or any successor 
agency. 

“NMPRC Approval” has the meaning set forth in Section 17.3(B). 

“Non-Defaulting Party” means the Party other than the Defaulting Party with respect to 
an Event of Default that has occurred under Article 12. 

“Non-Governmental Compliance Obligations” means all necessary filings, applications, 
accreditations, registrations and/or other requirements including deposits, fees, accounts, and/or 
other obligations with NERC, WECC, and all other applicable agencies, self-regulatory 
organizations and industry committees to which the Party is required to have membership and/or 
submit to jurisdiction in the performance of this ESA. 

“Non-Reliability Curtailment” has the meaning ascribed in the PPA. 

“O&M Records” has the meaning set forth in Section 13.4(A). 

“OATT” means Open Access Transmission Tariff. 

“Operating Parameters” has the meaning set forth in Section 10.4(A). 

“Operating Procedures” means those procedures developed pursuant to Section 10.5. 

“Operating Records” means the final versions of operating logs, blueprints for 
construction, operating manuals, all warranties on equipment, and all documents, including but not 
limited to supply contracts, whether in printed or electronic format, that Seller uses or maintains for 
the operation of the Project. For the avoidance of doubt, Seller may redact from Operating Records 
information that Seller reasonably deems commercially sensitive.  Notwithstanding the foregoing, 
Seller may not redact information and data that is reasonably necessary for Buyer to perform audits 
or reviews allowed under this ESA, specifically including, but not limited to, audits allowed under 
Section 22.18 of this ESA as well as audits or reviews required to verify Seller’s compliance with 
its Representations, Warranties and Covenants outlined in Section 15.1, compliance with any ESS 
Unit Capabilities and Guaranteed ESS Availability Percentage, and Seller’s billing and payments 
under this ESA. 
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“Outage Notice” has the meaning set forth in Section 7.5(A). 

“Party” or “Parties” has the meaning set forth in the Preamble and includes any permitted 
assignee of a Party. 

“Person” means any natural person, corporation, limited liability company, general 
partnership, limited partnership, proprietorship, other business organization, trust, union, 
association or Governmental Authority. 

“PNM” has the meaning set forth in the Preamble. 

“Point of Delivery” means, unless otherwise modified in accordance with Section 3.11, 
the electric system point at which (a) Buyer delivers Charging Energy to Seller, (b) Seller delivers 
Discharge Energy to Buyer, and (c) Seller makes the Ancillary Services available to Buyer. The 
Point of Delivery shall be specified in Section 3.1 and Exhibit B to this ESA. 

“PPA” means the Power Purchase Agreement dated as of February 1, 2021 between Sky 
Ranch Solar, LLC and Buyer relating to the Solar Facility, attached as Exhibit O, including the 
Exhibits and Schedules attached thereto, as the same may be amended from time to time in 
accordance with the provisions thereof. 

“Primary Metering Device(s)” means the metering and data processing equipment used 
as the primary basis to measure, record, or transmit data relating to the Charging Energy or 
Discharge Energy associated with the Project. Primary Metering Devices include the metering 
current transformers and the metering voltage transformers. 

“Product” means all Energy Storage Services, Environmental Attributes, Ancillary 
Services, ESS Capacity and other ESS Unit Capabilities, all as made available by the Project, all 
of which shall be delivered for Buyer’s exclusive use pursuant to the terms of this ESA.  

“Project” means Seller’s energy storage facility, located in Valencia County, NM, with a 
designed maximum power discharge capability of 100 MW for four (4) hours (400 MWh), as 
identified and described in Article 3 and Exhibit A to this ESA, including all of the following (and 
any additions, modifications or replacements), the purpose of which is to store electricity and 
deliver such electricity to the Buyer at the Point of Delivery: Seller’s equipment, buildings, all of 
the conversion facilities, including the Energy Storage Systems, step-up transformers, output 
breakers, Seller’s Interconnection Facilities necessary to connect the ESS to the Electric 
Interconnection Point, protective and associated equipment, improvements, and other tangible 
assets, contract rights, easements, rights of way, surface use agreements and other interests or rights 
in real estate reasonably necessary for the construction, operation, and maintenance of the energy 
storage facilities that make the Product available subject to this ESA. 

“Project Manager” has the meaning set forth in Section 10.1(D). 

“Project Schedule” has the meaning set forth in Section 3.2. 

“Promotional Materials” has the meaning set forth in Section 22.15. 
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“Prudent Utility Practice(s)” means the practices, methods, and acts (including the 
practices, methods, and acts engaged in or approved by a significant portion of the battery energy 
storage industry serving public utilities, WECC and/or NERC) for similar facilities that, at a 
particular time, in the exercise of reasonable judgment in light of the facts known or that should 
reasonably have been known at the time a decision was made, would have been expected to 
accomplish the desired result in a manner consistent with law, regulation, permits, codes, standards, 
reliability, safety, environmental protection, economy, and expedition. Prudent Utility Practice(s) 
are not necessarily defined as the optimal standard practice method or act to the exclusion of others, 
but rather refer to a range of actions reasonable under the circumstances. Subject to the foregoing, 
with respect to the Project, Prudent Utility Practice(s) includes taking reasonable steps to ensure 
that: 

(A) equipment, materials, resources, and supplies, including spare parts inventories, are 
available to meet the Project’s needs; 

(B) sufficient operating personnel are available at all times and are adequately 
experienced, trained and licensed as necessary to operate the Project properly, efficiently, and in 
coordination with Buyer and are capable of responding to reasonably foreseeable Emergency 
Conditions whether caused by events on or off the Site; 

(C) preventive, routine, and non-routine maintenance and repairs are performed on a 
basis that ensures reliable, long-term and safe operation, and are performed by knowledgeable, 
trained, and experienced personnel utilizing proper equipment and tools; 

(D) appropriate monitoring and testing are performed to ensure equipment is functioning 
as designed; 

(E) equipment is not operated in a reckless manner, or in a manner unsafe to workers, 
the general public, or the interconnected system or contrary to environmental laws, permits or 
regulations or without regard to defined limitations, such as flood conditions, safety inspection 
requirements, operating requirements of the Interconnection Agreement, voltage, current, 
volt-ampere reactive (“VAR”) loading, frequency, rotational speed, polarity, synchronization, 
and/or control system limits; 

(F) equipment and components meet or exceed the standard of durability that is 
generally used for battery energy storage systems of the technology provided in the region and will 
function properly over the full range of ambient temperature and weather conditions reasonably 
expected to occur at the Site and under both normal and Emergency Conditions; and 

(G) equipment, components, and processes are appropriately permitted with any local, 
state, or federal Governmental Authority and are operated and maintained in accordance with 
applicable permit and regulatory requirements. 

“Qualified Operator” is (a) a Person that has at least three (3) years’ experience with 
operating energy storage systems to the extent reasonably available in the market and that is trained 
on the functionality and operation of the ESS technology, or (b) any other Person reasonably 
acceptable to Buyer. 
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“Rating Agency” shall mean S&P, Moody’s, or Fitch. 

“Receiving Party” has the meaning set forth in Section 22.14(A).  

“Receiving Party’s Representatives” has the meaning set forth in Section 22.14(B). 

“Recording” has the meaning set forth in Section 22.19. 

“Regulatory End Date” has the meaning set forth in Section 17.3(B)(3).   

“Reliability Coordinator” means the entity that fulfills the duties of the Reliability 
Coordinator as defined by NERC, and as delegated by WECC, for its Reliability Coordinator Area 
in the Western Interconnection.  

“Reliability Curtailment” has the meaning ascribed in the PPA. 

“Replacement ESS Costs” means the actual costs incurred by Buyer following an Event of 
Default that are reasonable and necessary to replace the Product which Seller, in accordance with 
this ESA, would have made available to Buyer but failed to so provide pursuant to this ESA. Buyer 
shall not have to enter into a replacement contract to establish the Replacement ESS Costs.  If Buyer 
does not enter into a replacement contract, then the Replacement ESS Costs will be based on the 
market price for comparable ESS Unit Capabilities, Future Environmental Attributes and Ancillary 
Services delivered to Buyer’s system under a structure that complies with Buyer’s financial 
accounting and operating lease structure requirements, as reasonably determined by a third party 
reasonably acceptable to both Parties.  In calculating such amounts, Buyer will comply with the 
requirements set forth in Section 12.4(A) in establishing the market price.  Replacement ESS Costs 
for an Event of Default also include (a) the reasonable amounts paid or incurred by Buyer for 
transmission of replacement Discharge Energy to the Point of Delivery and any associated 
transmission or distribution costs, and (b) Buyer’s expenses, including reasonable attorneys’ fees, 
incurred as a result of Seller’s failure to perform under this ESA. 

“Requested Actions” has the meaning set forth in Section 17.3. 

“S&P” means Standard & Poor’s Corporation and any successor thereto. 

“Scheduled Maintenance Outage” means a time during which the ESS is shut down or 
its output reduced to undergo scheduled maintenance in accordance with this ESA, or as otherwise 
agreed by Seller and Buyer. 

“Scheduling Coordinator Contact” has the meaning set forth in Section 3.9. 

“SEC” has the meaning set forth in Section 22.18. 

“Secondary Metering” has the meaning set forth in Section 5.3(D). 

“Security” means Development Security or Delivery Term Security, as applicable. 

“Seller” has the meaning set forth in the Preamble. 
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“Seller Board Approval” means the approval of NEER’s designated internal governing 
body which possesses the authority to act or approve certain Seller capital expense commitments. 

“Seller Excused Hours” means those hours during which Seller is unable to make 
available Product as a result of: (a) a Scheduled Maintenance Outage, (b) a Force Majeure Event, 
or (c) any failure by Buyer to perform a material obligation under this ESA (other than due to a 
breach by Seller of its obligations under this ESA).  

“Seller Forced Outage” means an unplanned reduction, interruption, or suspension of all 
or a portion of Charging Energy receipts or Discharge Energy deliveries from the Project, in each 
case at the Point of Delivery and not associated with Seller Excused Hours. 

“Seller Guarantor” means a Person that (a) has made a Seller Guaranty for the benefit of 
Buyer, and (b) is either (i) NEECH, or (ii) a Person with a long-term senior unsecured debt credit 
rating of “Baa3” or higher by Moody’s, “BBB-” or higher by S&P, and “BBB-” or higher by Fitch. 

“Seller Guaranty” means a guaranty in substantially the form attached as Exhibit I. 

“Seller Permitted Transfer” means any of the following: (a) a Change of Control of 
Seller’s Ultimate Parent (b) the direct or indirect transfer of shares of, or equity interests in, Seller 
to a Tax Equity Investor; or (c) a transfer of (i) all or substantially all of the assets of NEER or 
Seller’s Ultimate Parent in a single transaction, (ii) all or substantially all of Seller’s Ultimate 
Parent’s renewable energy generation portfolio in a single transaction, (iii) all or substantially all 
of NEER’s or Seller’s Ultimate Parent’s solar generation portfolio in a single transaction; or (iv) 
the direct or indirect transfer of shares of, or equity interest in, Seller to a Person, so long as an 
Affiliate of NEER continues to hold an economic interest in the Project, the transferee is acquiring 
a portfolio of other resources in the same transaction that, when aggregated with the Project, 
represent more than 1,000 MW of generation capacity, and the majority beneficial owner of Seller 
satisfies the Minimum Qualifications; provided that (in the case of (c)) following such transfer (A) 
the entity operating the Project is (or prior to the date of such transfer, retains) a Qualified Operator 
to operate the Project (or otherwise agrees not to interfere with the existing Qualified Operator for 
the Project); (B) such transfer does not have a material adverse effect on the Seller’s credit 
characteristics; (C) the transferee shall have complied with the obligations of the assigning Party to 
provide Development Security or Delivery Term Security, as applicable, in accordance with Article 
19 of this ESA; and (D) both the Seller and the “Seller” (as defined in the PPA) are owned by 
Seller’s Ultimate Parent. 

“Seller-Requested Performance Tests” has the meaning set forth in Section 10.5. 

“Seller Termination Payment” means the sum of (a) the difference between (i) the 
Contract Value and (ii) the net present value of the payments that can reasonably be expected to be 
applicable in the market under a replacement contract covering the same products (i.e., Product) 
calculated using a discount factor equal to the current yield for direct obligations of the United 
States Treasury with a maturity that is closest to, but not less than, the remaining Term of the ESA, 
plus (b) Seller’s Costs. Any such calculations will be based on reasonable assumptions as to future 
Project operations, differences between a replacement contract and this ESA, and similar 
considerations. Seller shall not have to enter into a replacement contract to establish the foregoing 
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calculations.  The Seller Termination Payment shall not include consequential incidental, punitive, 
exemplary, indirect or business interruption damages. To the extent the total value of the calculation 
in subpart (a) above is negative, the resulting value to be used in subpart (a) will be zero.  

“Seller’s Costs” means (a) brokerage fees, commissions and other third-party transaction 
costs and expenses reasonably incurred and documented by Seller either in terminating any 
arrangement pursuant to which it has hedged its obligations under this ESA or in entering into new 
arrangements which replace this ESA; and (b) all reasonable attorneys’ fees and expenses 
reasonably incurred by Seller in connection with the termination of this ESA. 

“Seller’s Financial Statements” has the meaning set forth in Section 22.18(B). 

“Seller’s Interconnection Facilities” means the equipment between the high side 
disconnect of the step-up transformer and the Electric Interconnection Point, including all related 
relaying protection and physical structures as well as all transmission facilities required to access 
the Transmission Provider’s Transmission System at the Electric Interconnection Point, along with 
any easements, rights of way, surface use agreements and other interests or rights in real estate 
reasonably necessary for the construction, operation and maintenance of such facilities. On the low 
side of the step-up transformer, “Seller’s Interconnection Facilities” includes Seller’s metering, 
relays, and load control equipment as provided for in the Interconnection Agreement. This 
equipment is located within the Project and is conceptually depicted in Exhibit B to this ESA. 

“Site” means the parcel or parcels of real property on which the Project will be constructed 
and located, including any easements, rights of way, surface use agreements and other interests or 
rights in real estate reasonably necessary for the construction, operation and maintenance of the 
Project. The Site for the Project is more specifically described in Section 3.3 and Exhibit C to this 
ESA. For the avoidance of doubt, this ESA is Site specific and any relocation or expansion of the 
physical location of the proposed Site (other than in connection with Seller’s Interconnection 
Facilities) will require prior Buyer approval, not to be unreasonably withheld. 

“Solar Energy Output” shall have the meaning as ascribed to it in the PPA. 

“Solar Facility” means the co-located one hundred and ninety (190) MWAC solar 
generating plant consisting of photovoltaic arrays, tracking devices, inverters, transformers, and 
other equipment necessary to collect sunlight and convert it into electricity which, among other 
things, will be used to charge the ESS per Buyer’s dispatch elections.  For the avoidance of doubt, 
the Solar Facility is being developed concurrently and jointly with the Project and may share 
certain equipment, buildings, and facilities, including transformers, Interconnection Facilities, 
improvements, and other tangible assets, contract rights, easements, rights of way, surface use 
agreements and other interests or rights in real estate, with the Project. 

“Solar Unit(s)” shall have the meaning as ascribed to it in the PPA.  

“Supplemental Tax Incentive” means any federal, state or local production tax credit or 
investment tax credit to the extent enacted and placed into effect under Applicable Law after the 
Execution Date that provides for additional or increased tax credits and is determined to be 
applicable to the Project, net of associated expenses, taxes, and lost Tax Benefits, if any. For the 
avoidance of doubt, Supplemental Tax Incentives do not and shall not include any benefits 
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available under the Inflation Reduction Act of 2022 or any regulations promulgated thereunder, 
which, for the avoidance of doubt, are included in the ESS Energy Payment Rate. 

“System Control Center” or “SCC” means Buyer’s representative(s) responsible for 
dispatch of the ESS. 

“Tax Benefits” means (a) federal and state investment and/or production tax credits, 
Supplemental Tax Incentives, and any other tax credits that are or will be generated by the Project; 
and (b) any cash payments or outright grants of money made by a Governmental Authority relating 
directly to such tax credits. 

“Tax Equity Financing” means, with respect to Seller or an upstream equity owner of 
Seller, any transaction or series of transactions (including, without limitation, any transaction of 
the type described in this definition that utilizes a lease or inverted lease structure) resulting in a 
portion of the membership interests in Seller or an upstream equity owner, as applicable, being 
issued or otherwise provided to another Person (a “Tax Equity Investor”) in exchange for capital 
contributions to Seller or such upstream equity owner, as applicable, or the Project being sold to 
and leased by Seller from a Tax Equity Investor, in either case for the purpose of raising a portion 
of the funds needed to finance the Project by monetizing the tax credits, depreciation and other 
Tax Benefits associated with the Project. 

“Tax Equity Investor” has the meaning set forth in the definition of Tax Equity Financing. 

“Taxes” means all taxes, fees, levies, licenses, or charges, including Gross Receipts Taxes, 
imposed by any Governmental Authority, other than taxes, levies, licenses or charges based upon 
net income or net worth as set forth in more detail in Section 9.7. 

“Term” means the period during which this ESA shall remain in full force and effect, and 
which is further defined in Article 2. 

“Termination Payment” means the Buyer Termination Payment or the Seller Termination 
Payment, as applicable. 

“Test Period” means the period commencing on the day the Project is energized, operates 
in parallel with the Transmission Provider’s Transmission System and is available to receive 
Charging Energy from and deliver Discharge Energy to the Point of Delivery, and ending on the 
Commercial Operation Date. 

“Transformer Failure” means the failure of the Project’s main generator step-up 
transformer, provided, however that Seller is using Prudent Utility Practice to overcome the 
Transformer Failure, and provided further, that Seller shall only have the right to claim relief for  a 
Seller Event of Default under Section 12.1(B)(4) hereunder in connection with a Transformer 
Failure once during the Term. 

“Transmission Delay” means the failure to complete and energize the Transmission 
Provider’s Interconnection Facilities by November 1, 2025 or Transmission Provider’s failure to 
complete the Transmission Provider’s Interconnection Facilities and all affected system upgrades 
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by or before September 1, 2025; provided, that such delay is not caused by Seller or its Affiliates 
or any party for whom it is liable. 

“Transmission Provider” means the Person, designated agent, or third party acting in its 
capacity owning, controlling, or operating facilities used for the transmission of electric energy in 
interstate commerce and providing transmission service under the OATT and any successor entity, 
if applicable. 

“Transmission Provider Curtailment” has the meaning ascribed in the PPA. 

“Transmission Provider’s Interconnection Facilities” means the facilities necessary to 
connect the Transmission Provider’s Transmission System to the Electric Interconnection Point, 
including breakers, bus work, bus relays, and associated equipment installed by the Transmission 
Provider for the direct purpose of physically and electrically interconnecting the Project, along 
with any easements, rights of way, surface use agreements and other interests or rights in real estate 
reasonably necessary for the construction, operation and maintenance of such facilities. 
Arrangements for the installation and operation of the Transmission Provider’s Interconnection 
Facilities shall be governed by the Interconnection Agreement. 

“Transmission Provider’s Transmission System” means the contiguously 
interconnected electric transmission and sub-transmission facilities over which the Transmission 
Provider has rights (by ownership or contract) to provide bulk transmission of capacity and energy 
from the Electric Interconnection Point. 

“Ultimate Parent” means (i) NEE, or (ii) after any transfer of the direct or indirect equity 
interests in Seller to NEP, NEE or NEP. 

“WECC” means the Western Electricity Coordinating Council, a NERC regional electric 
reliability council, or any successor organization. 

“WRO Restraint” means any withhold release order or other import restraint issued by 
U.S. Customs and Border Protection or other applicable Governmental Authority, including under 
the Uyghur Forced Labor Prevention Act, that prevents or delays the import or release of any BESS 
Equipment into the United States, and such order prevents or delays the delivery of such BESS 
Equipment to Seller for incorporation into the Project. 

1.2 Rules of Construction. 

(A) The masculine shall include the feminine and neuter. 

(B) References to “Articles,” “Sections,” “Exhibits” or “Schedules” shall be to 
articles, sections, exhibits, or schedules of this ESA unless otherwise stated. 

(C) The Exhibits and Schedules attached hereto are incorporated in and are 
intended to be a part of this ESA; provided, that in the event of a conflict between the terms of any 
Exhibit or Schedule and the terms of this ESA, the terms of this ESA shall take precedence. 
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(D) This ESA was negotiated and prepared by both Parties with the advice and 
participation of counsel. The Parties have agreed to the wording of this ESA, and none of the 
provisions hereof shall be construed against one Party on the grounds that such Party is the author 
of this ESA or any part hereof. 

(E) The Parties shall act reasonably and in accordance with the principles of 
good faith and fair dealing in the performance of this ESA. Unless expressly provided otherwise in 
this ESA, (i) where the ESA requires the consent, approval, acceptance, agreement or similar action 
by a Party, such consent, approval, agreement or similar action shall not be unreasonably withheld, 
conditioned or delayed, and (ii) wherever the ESA gives a Party a right to determine, require, 
specify or take similar action with respect to a matter, such determination, requirement, 
specification or similar action shall be reasonable. 

(F) Use of the words “include” or “including” or similar words shall be 
interpreted as “including but not limited to” or “including, without limitation.” 

(G) Use of the words “tax” or “taxes” shall be interpreted to include taxes, fees, 
surcharges, and the like. 

(H) All uses of the word “shall” in this ESA are to be interpreted as imperative 
and not permissive. 

1.3 Interpretation with Interconnection Agreement. Each Party shall conduct its 
operations in a manner intended to comply with FERC Standards of Conduct for Transmission 
Providers, requiring the separation of its transmission and merchant functions. 

(A) The Parties acknowledge and agree that the Interconnection Agreement shall 
be a separate and free-standing contract and that the terms of this ESA are not binding upon the 
Transmission Provider. 

(B) Notwithstanding any other provision in this ESA, nothing in the 
Interconnection Agreement shall alter or modify Seller’s or Buyer’s rights, duties and obligations 
under this ESA. This ESA shall not be construed to create any rights between Seller and the 
Transmission Provider. In any conflict between the terms of this ESA and the Interconnection 
Agreement, the Interconnection Agreement shall prevail; provided, that if a conflict is identified 
that limits ESA operational flexibility of Buyer as envisioned within the ESA, the Parties will meet 
and confer to establish operating protocols to resolve such conflicts within the confines of the 
Interconnection Agreement. 

(C) Seller expressly recognizes that, for purposes of this ESA, the Transmission 
Provider shall be deemed to be a separate entity and separate contracting party whether or not the 
Interconnection Agreement is entered into with Buyer, an Affiliate of Buyer, or a third-party entity. 
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1.4 Interpretation of Arrangements for Electric Supply to the Project. This ESA does not 
provide for the supply of House Energy. Seller shall contract with the local utility in whose retail 
service territory the Project is located (“Local Provider”) for the supply of House Energy or any 
necessary backfeed power and station service power consistent with requirements of the 
Interconnection Agreement. Local Provider metering of House Energy must be separate from 
metering used to meter Charging Energy and Discharge Energy. 

(A) Seller’s arrangements for the supply of House Energy to the Project shall be 
separate and free-standing arrangements. Seller is responsible for independently securing a contract 
for necessary House Energy, backfeed power and station service power for the Project from the 
Local Provider, including any required line extension to facilitate such service.  Such contract shall 
be executed by both the Seller and Local Provider and provided to Transmission Provider at least 
ninety (90) Days prior to the earlier of the Commercial Operation Date and the in-service date of 
Seller’s Interconnection Facilities. The terms of this ESA are not binding upon the Local Provider. 
For purposes of this ESA, the Local Provider shall be deemed to be a separate entity and separate 
contracting party, whether or not the Local Provider is Buyer or an Affiliate of Buyer. 

(B) Notwithstanding any other provision in this ESA, nothing in Seller’s 
arrangements for the supply of House Energy to the Project shall alter or modify Seller’s or Buyer’s 
rights, duties and obligations under this ESA. This ESA shall not be construed to create any rights 
between Seller and Buyer in Buyer’s capacity as the Local Provider. 

(C) Separate from energy provided to the battery, Seller shall have the right to 
consume energy concurrently generated by the Solar Facility for House Energy and to co-locate 
additional facilities designed to supply House Energy; provided, however, that excess energy 
produced from such additional facility shall not be delivered by Seller to Buyer under this ESA. 
House Energy shall be real time measured by a dedicated electric metering device with metering 
current transformers and metering voltage transformers and shall not be delivered by Seller to Buyer 
under this ESA. 

ARTICLE 2 
Term and Termination 

2.1 Execution Date and Term. This ESA shall become effective on the Execution Date, 
subject to conditions precedent set forth herein, and shall end at 11:59 p.m. Mountain Prevailing 
Time on the Contractual End Date, subject to the early termination provisions set forth herein. 
Applicable provisions of this ESA shall continue in effect after termination, including early 
termination, to the extent necessary to enforce or complete the duties, obligations or responsibilities 
of the Parties arising prior to termination.   

  
ARTICLE 3 

Project Description 

3.1 Commercial Terms. The following commercial terms, and as more fully set forth 
in this ESA, apply to the transaction contemplated by this ESA: 
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COMMERCIAL TERMS 
 

Buyer:  Public Service Company of 
New Mexico Seller: Sky Ranch Energy Storage II, LLC 

Project: Sky Ranch Energy Storage II Project 

Point of Delivery: The point within WECC Path 48 where Seller makes available to Buyer 
Product being provided under this ESA, as further specified in the definition of “Point of 
Delivery.” 

Contract Term: From the Commercial 
Operation Date to the Contractual End 
Date 

Product Type: Discharge Energy, 
Environmental Attributes, Ancillary Services, 
ESS Capacity and other ESS Unit Capabilities, 
and Energy Storage Services  

ESS Energy Payment Rate:  $28.04 per MWh of Solar Energy Output, as further 
specified in Section 8.1. 

Day(s) of week: Monday through 
Sunday, including NERC holidays 

Hours: Hour Ending 0100 – Hour Ending 
2400, Monday through Sunday MST 

Guaranteed Start Date: ninety (90) Days after the Expected Commercial Operation Date 

Expected Commercial Operation Date: February 1, 2026, subject to extension as set forth 
in Section 3.6. 

 
3.2 Project. Exhibit A provides a detailed description and implementation schedule 

(“Project Schedule”) of the Project, including identification of the major equipment and 
components that will make up the Project as well as key project construction and permitting 
milestones.  Seller shall provide advance written notice to Buyer at the earliest practicable time of 
any proposed changes in the Project or Project Schedule. 

3.3 Location. A scaled map that identifies the Site, the location of the Electric 
Interconnection Point and the location of the Interconnection Facilities is included in Exhibit A to 
this ESA.  Exhibit A also contains a preliminary indication of the location of the ESS at the Site.  
Seller will provide notice to Buyer of the final proposed location of the ESS at the Site no later than 
thirty (30) Days prior to the initial Site construction mobilization and commencement of civil 
infrastructure work by Seller’s contractors at the Site. Seller shall provide advance written notice 
to Buyer at the earliest practicable time of any other proposed location changes.   

3.4 General Design of the Project. Seller shall construct the Project in accordance with 
Prudent Utility Practices and in accordance with the terms and conditions of the Interconnection 
Agreement. Seller shall maintain the Project according to Prudent Utility Practices, the 
Interconnection Agreement, and the terms of this ESA.  The Project shall at all times: 

(A) have the required panel space and 125V DC battery-supplied voltage to 
accommodate metering, system telemetering equipment and communications equipment; 

(B) be equipped for and capable of AGC by Buyer;  
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(C) use redundant communication and metering circuits from the Project to the 
System Control Center which operate independently for the purpose of telemetering, supervisory 
control/data acquisition, and voice and other communications as required for AGC by Buyer;  

(D) supply Discharge Energy with minimal harmonic distortion in compliance 
with the requirements of the Interconnection Agreement and Prudent Utility Practices; 

(E) be capable of receiving Charging Energy from Buyer and delivering 
Discharge Energy to Buyer, each at the frequency specified by Buyer;  

(F) be capable of immediate disconnection remotely by the System Control 
Center; 

(G) meet voltage and reactive/active power control performance for a Category 
B system as defined in IEEE 1547-2018 for a Distributed Energy Resource (DER) at the Point of 
Delivery; 

(H)  meet the normal and abnormal performance category as defined in IEEE 
1547-2018 for a Distributed Energy Resource (DER) at the Point of Delivery, which shall be 
Category II minimum; 

(I)  be capable of both full load and idle operation over an ambient temperature 
range of -20oF to 110oF with the full range of relative humidity; provided, that the ESS shall not be 
operated in a manner that violates applicable manufacturer specifications and warranties; provided, 
further, that the ESS shall be capable at a minimum of both full load and idle operation at an ambient 
temperature range of at least -13oF to 110oF; 

(J) meet or exceed the recommended performance specifications defined in 
Appendix A of the September 2018 NERC Reliability Guideline for BPS-Connected Inverter-
Based Resource Performance and IEEE Standard 2800-2022 at the Point of Delivery; and 

(K) no later than the earlier of (i) ninety (90) Days following Seller’s 
commencement of construction of the Project or (ii) thirty (30) Days prior to issuance of a purchase 
order for Seller’s SCADA or equivalent systems, the Parties shall develop and mutually agree to 
system security and compatibility protocols to ensure the compatibility of Seller’s SCADA or 
equivalent systems with Buyer’s system.  The Seller’s SCADA shall be a standards-based control 
protocol (such as, but not limited to MESA-ESS using DNP3 or IEC-61850) for Buyer-directed 
dispatch of the ESS.  These controls shall include the following MESA-ESS modes or equivalent 
(as each of the following are defined in the MESA-ESS Specifications, 2018v1): (i) Charge-
Discharge (real power dispatch), (ii) Coordinated Charge-Discharge (state of charge management), 
(iii) Active Power Smoothing, (iv) Automatic Generation Control, and (v) the following Emergency 
and Reactive Power modes as modified to comply with the NERC Inverter Based Resource 
Guideline 2018-09 and IEEE-1547.1: (a) Voltage Ride-Through, (b) Frequency Ride-Through, (c) 
Frequency-Watt, (d) Dynamic Reactive Current, (e) Fixed Power Factor, and (f) Volt-VAR Control. 
Furthermore, Seller shall adhere to and provide evidence of adherence to the NIST Cybersecurity 
Framework (CSF) and NERC CIP requirements when interacting with PNM’s network, systems, 
or assets including a detailed explanation of its methods to achieve the control objective of each 
CSF requirement.  Seller shall also submit to inspection for NERC CIP-013 requirements.  All 

DocuSign Envelope ID: DB61A74B-BB4F-4A27-8AA7-AFFCD87D10C2DocuSign Envelope ID: A1D316F8-08F9-48EC-9426-A638B46C5B54



 

25 
160045028v7 

Sky Ranch Energy 
Storage Agreement 

technologies interfacing directly with PNM’s network, systems, or assets shall adhere to (i) 
business-to-business (B2B) VPN standards, (ii) multi-factor authentication (MFA) requirements for 
human logins to webservers, (iii) production change management, and (iv) CIP governance 
requirements. 

3.5 Expected Commercial Operation Date.  Subject to the extensions as set forth in this 
ESA, the Commercial Operation Date shall occur no later than the Expected Commercial Operation 
Date. 

3.6 Extension Due to Excused Delay.  The Expected Commercial Operation Date and 
related damages provisions under Section 3.7 shall be extended by the number of Days, up to a 
maximum of one hundred eighty (180) Days, or such longer period agreed to by the Parties, equal 
to the duration of any Excused Delay.  Seller shall give written notice to Buyer describing any such 
Excused Delay within five (5) Business Days after becoming aware of its effect on Seller’s 
performance under this Agreement. This notice shall provide such detail concerning the Excused 
Delay as Seller reasonably possesses at the time.  The number of Days of such extension shall be 
calculated from the date on which the Excused Delay begins.  If an Excused Delay will delay the 
Commercial Operation Date for more than one hundred eighty (180) Days, then either Party may 
terminate this ESA without liability of either Party other than obligations already incurred. 

3.7 Delay Damages. If the Commercial Operation Date has not occurred by the 
Expected Commercial Operation Date as such date may be extended pursuant to Section 3.6, Seller 
shall use commercially reasonable efforts to continue construction of the Project and shall pay 
liquidated damages (“Delay Damages”) to Buyer for each Day after the Expected Commercial 
Operation Date in an amount equal to (i) Three Hundred Fifty Dollars ($350) per Day per each MW 
of Delayed Capacity for each Day of delay that occurs prior to June 1 and/or after September 30 of 
a calendar year and (ii) One Thousand Dollars ($1,000) per Day per each MW of Delayed Capacity 
for each Day of delay that occurs on or after June 1 and on or before September 30 of a calendar 
year, until the earlier of (a) the Commercial Operation Date, and (b) the Guaranteed Start Date.  
“Delayed ESS Capacity” means the Guaranteed ESS Capacity minus the ESS Capacity as of the 
determination date. In no event shall the aggregate Delay Damages exceed (i) Thirty-Two Thousand 
Dollars ($32,000) per MW of Delayed Capacity for delays that occur prior to June 1 and/or after 
September 30 of a calendar year and (ii) Ninety Thousand Dollars ($90,000) per MW of Delayed 
Capacity for delays that occur on or after June 1 and on or before September 30 of a calendar year. 

3.8 ESS Capacity Shortfall. If the Commercial Operation Date is declared before the 
full Guaranteed ESS Capacity of the Project has been constructed, commissioned, and tested, Seller 
shall use commercially reasonable efforts to cause the remaining portion of the Guaranteed ESS 
Capacity to achieve Commercial Operation.  If Seller has not caused all Delayed ESS Capacity to 
achieve Commercial Operation on or before the Guaranteed Start Date (as such date may be 
extended pursuant to Section 3.6), then no later than twenty (20) Days after the Guaranteed Start 
Date, Seller shall pay to Buyer liquidated damages in the amount of Three Hundred Thousand 
Dollars ($300,000) per MW of Delayed ESS Capacity (as of the Guaranteed Start Date) (“ESS 
Capacity Shortfall Damages”), in which case the Guaranteed PMAX and Guaranteed ESS 
Capacity will be reduced in an amount equal to the Delayed ESS Capacity for which ESS Capacity 
Shortfall Damages were timely paid pursuant to this Section 3.8 and (ii) the ESS Energy Payment 
Rate shall be reduced by an amount proportional to the Delayed ESS Capacity. 
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3.9 Test Period. Seller shall give written notice to Buyer of its NERC registered 
Generator Owner and Generator Operator, and will designate a point of contact with Buyer as 
Scheduling Coordinator (the “Scheduling Coordinator Contact”), in accordance with Exhibit N, 
ninety (90) Days prior to providing written notice of intent to start testing the Energy Storage 
System, such notice to be provided not less than thirty (30) Days and then again seven (7) Days 
prior to the date upon which Seller expects to begin testing the Energy Storage System. During the 
Test Period, Seller and Buyer shall mutually agree on the timing and delivery of Charging Energy 
delivered by Buyer from the Solar Facility or from the grid as reasonably required for purposes of 
testing and commissioning the Project.  Seller shall subsequently redeliver such Charging Energy 
to Buyer at the Point of Delivery as Discharge Energy, less ESS Roundtrip Efficiency losses.  In 
accordance with Section 7.2, Buyer shall retain title of such Charging Energy and Discharge 
Energy.  Scheduling for subsequent deliveries of Discharge Energy shall be as set forth in section 
5.1. 

3.10 Notice of Commercial Operation.  Not less than sixty (60) Days prior to the date 
upon which Seller expects to achieve the Commercial Operation Date, Seller shall give written 
notice to Buyer of such expected Commercial Operation Date; provided that such Commercial 
Operation Date shall not be more than ninety (90) Days prior to the Expected Commercial 
Operation Date.  Seller shall provide Buyer notice in the form of Exhibit J when Seller believes that 
all requirements to Commercial Operation have been satisfied.  Buyer shall, within ten (10) Days, 
in writing either accept or reject this notice based on specifically identified deficiencies in meeting 
the criteria included in the definition of Commercial Operation, and if Buyer rejects the notice, 
Seller shall promptly correct any such deficiencies and shall either resubmit the notice, or initiate 
dispute resolution in accordance with Section 13.8 in response to Buyer’s rejection.  If Buyer 
accepts that Seller has fulfilled the requirements of Commercial Operation, the Commercial 
Operation Date shall occur as of the date upon which Seller’s most recent notice of Commercial 
Operation is submitted to Buyer.  If Buyer rejects the notice and Seller initiates dispute resolution, 
the Commercial Operation Date shall be the date it is determined to have occurred pursuant to such 
dispute resolution process, if so determined. In the event that Seller should determine that the 
Expected Commercial Operation Date for the Project is not feasible or is impossible to achieve, 
Seller shall promptly notify Buyer and shall advise Buyer of the new proposed Commercial 
Operation Date; provided, however, such new Commercial Operation Date shall not be later than 
the Guaranteed Start Date. 

3.11 Grid Charging.  Seller shall construct the ESS to accept Charging Energy from the 
electrical grid and shall obtain authorization from the Transmission Provider to allow the ESS to 
accept Charging Energy from the electrical grid by the Commercial Operation Date. For the 
avoidance of doubt, Buyer shall indemnify and hold Seller harmless from any costs, penalties, or 
charges and shall make Seller whole (which the Parties acknowledge shall be accomplished through 
the Grid Charging Rate Adjustment) with respect to any lost Tax Benefits resulting from any 
negative determination related to Buyer’s procurement or supply of grid-sourced Energy as Charging 
Energy to the ESS. 

3.12 ESS Unit Capabilities.  “ESS Unit Capabilities” means all of the following for the 
ESS: 

(A) Guaranteed PMAX of 100 MW of charging and discharging capability as 
measured at the Point of Delivery, and as may be adjusted pursuant to Section 3.8; 
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(B) Guaranteed ESS Capacity: discharge ESS at Guaranteed PMAX for four (4) 
consecutive hours; starting at the Maximum State of Charge and ending at the Minimum State of 
Charge 

(C) Guaranteed ESS Roundtrip Efficiency as shown in Exhibit K; Seller shall 
provide any applicable degradation forecasts applicable to this guarantee;  

(D) Guaranteed Discharge Ramp Rate of 50 MW per second measured between 
90% of the Maximum State of Charge and 10% of the Maximum State of Charge representing the 
maximum rate that the ESS can change its output power; the maximum rate is defined as the 
maximum slope on the s-curve of the ESS ramp logic response, consistent with that represented in 
Exhibit P; 

(E) Guaranteed Charge Ramp Rate of 50 MW per second measured between 
10% of the Maximum State of Charge to 90% of the Maximum State of Charge representing the 
maximum rate that the ESS can change its output power; the maximum rate is defined as the 
maximum slope on the s-curve of the ESS ramp logic response, consistent with that represented in 
Exhibit P;  

(F) Guaranteed System Latency: <3 seconds 

(G) Guaranteed Frequency Response Capability of Guaranteed PMAX/0.1Hz;  

(H) Capability to support Ancillary Services in accordance with the system 
design and ESS Operating Restrictions, or as otherwise agreed by the Parties in writing; and 

3.13 ESS Non-Performance Liquidated Damages.  ESS Unit Capabilities shall be tested 
annually as provided in Section 10.5(C) and calculated as described in Exhibit F.  Additional Buyer-
Requested Performance Tests may also be required in accordance with Section 10.5(D).  Seller will 
pay Buyer the following liquidated damages (“ESS Non-Performance Liquidated Damages”) as 
Buyer’s sole and exclusive remedy, and Seller’s sole and exclusive obligation, for ESS unit non-
performance, including any failure to meet the ESS Unit Capabilities (in each case other than as 
excused due to (a) a Force Majeure Event, (b) failure of Buyer to deliver Charging Energy, (c) a 
Scheduled Maintenance Outage, or (d) a Seller Forced Outage) or to comply with the requirements 
of Section 7.4(a). 
 

(A) If Seller is unable to achieve the Guaranteed ESS Capacity (as may be 
adjusted pursuant to Section 3.8), Seller shall pay Buyer One Hundred Forty Thousand Dollars 
($140,000) for each MW (prorated for any portion thereof) of ESS Capacity shortfall annually 
(prorated for any portion of a year) until such deficiency is cured. 

 
(B) Ten Thousand Dollars ($10,000) per event (each event shall last no longer 

than three (3) Days) for inability to comply with the Guaranteed Charge Ramp Rate, Guaranteed 
Discharge Ramp Rate, Guaranteed System Latency or the Guaranteed Frequency Response 
Capability; provided, however, under no circumstances will ESS Non-Performance Liquidated 
Damages exceed Five Hundred Thousand Dollars ($500,000) in any Commercial Operation Year 
and an aggregate of Two and One-Half Million Dollars ($2.5 million) over the Term of this ESA. 
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3.14 Availability Guarantee.  Seller guarantees that the Project shall be available to 
deliver Discharge Energy, store Energy or accept Charging Energy and shall pay Availability 
Damages, if any, in accordance with Seller’s obligations under the provisions of Exhibit H. 

3.15 Guaranteed ESS Roundtrip Efficiency Payment. 

If the ESS Roundtrip Efficiency is below the Guaranteed ESS Roundtrip Efficiency, Seller will pay 
to Buyer an amount equal to the Monthly Electricity Cost multiplied by (1 – (ESS Roundtrip 
Efficiency/Guaranteed ESS Roundtrip Efficiency)). 

3.16 Prohibition Against Acquisition, Importation, Transfer, or Installation. Seller is 
required to ensure that equipment, firmware, software, or any component thereof utilized in the 
Project under this ESA is not prohibited by Applicable Law.  To the fullest extent permitted by law, 
Seller shall indemnify, defend and hold harmless Buyer’s Indemnified Persons from and against any 
and all Losses (including but not limited to any fines or penalties), arising out of or resulting from 
any breach of this Section 3.16 by Seller, its contractors or subcontractors or any of their respective 
Affiliates. 

 

ARTICLE 4 
AGC 

4.1 AGC. 

(A) Prior to the Commercial Operation Date or, if applicable, prior to the Test 
Period, Seller, at its sole cost and expense, shall install AGC at the Project and shall maintain such 
AGC throughout the Delivery Term.  Seller shall ensure that, throughout the Delivery Term, the 
SCADA signal is capable of functioning within the margin of error specified in the control system 
manufacturer’s energy set point margin of error. Seller shall ensure that the Project’s AGC 
Remote/Local status is in “Remote” set-point control during normal operations. 

(B) Beginning on the Commercial Operation Date, PNM shall have the right to 
direct the dispatch of the ESS, via AGC control, according to its fullest capability within the ESS 
Operating Restrictions in Exhibit M.  Total cycles shall not exceed 365 Equivalent Full Cycles in 
any Commercial Operation Year.  For clarity, Buyer shall have no restrictions on the quantity of 
Equivalent Full Cycles per Day except as required by the ESS manufacturer warranties. 

ARTICLE 5 
Delivery and Metering 

5.1 Delivery Arrangements. 

(A) Seller shall take all actions required in accordance with the terms and 
conditions of this ESA to accept the Charging Energy at and from the Point of Delivery as part of 
providing the Energy Storage Services, including maintenance, repair or replacement of equipment 
in Seller’s possession or control used to deliver the Charging Energy to the Energy Storage System.  
Seller shall use and only use the Charging Energy for Buyer’s benefit in accordance with the terms 
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and conditions of this ESA.  Seller shall secure interconnection necessary (i) to deliver the 
Discharge Energy to the Point of Delivery and (ii) receive Charging Energy from the grid and the 
Solar Facility at the Point of Delivery to the ESS including diligently negotiating and executing an 
Interconnection Agreement with the Transmission Provider, or, in the alternative, diligently 
negotiating and executing any such changes to an executed Interconnection Agreement as are 
necessary to accommodate the characteristics of the Project.  Buyer acknowledges and agrees that 
the Interconnection Agreement establishes a maximum capacity amount and that such capacity shall 
be a limit on, and jointly used by, the Project and the Solar Facility, provided that (i) delivery of 
Energy from the Solar Facility to the Transmission Provider’s Transmission System shall take 
priority over Discharge Energy and the reservation of Ancillary Services capacity at the Point of 
Delivery, and (ii) that when Buyer dispatches the ESS for the provision of Ancillary Services in 
response to an Emergency Condition, Discharge Energy shall take priority over delivery of Energy 
from the Solar Facility. 

(B) Seller shall be responsible for the costs of interconnection and costs required 
to receive and deliver Energy at the Point of Delivery for the Project at the required voltage, 
including the costs of any associated network upgrades. As between Buyer and Seller under this 
ESA, Seller shall also be responsible for all transmission charges, ancillary service charges, 
electrical losses and any other transfer-related charges applicable to Discharge Energy up to the 
Point of Delivery and for Charging Energy after the Point of Delivery.    

(C) Buyer shall be responsible for all transmission charges, ancillary service 
charges, electrical losses and any other transfer-related charges required to deliver Discharge 
Energy from and beyond the Point of Delivery.  Buyer shall be responsible for all transmission 
charges, ancillary service charges, electrical losses and any other transfer-related charges for 
delivery of Charging Energy to the Point of Delivery. 

(D) Buyer shall secure all necessary transmission service arrangements, 
including scheduling arrangements, if any, to (i) take Discharge Energy at the Point of Delivery and 
deliver it to points beyond, and (ii) deliver Charging Energy to the Point of Delivery from the grid. 

5.2 Availability Reporting. Seller shall be responsible for providing accurate and daily 
updates no later than 6:00 AM MST on the current availability of the Project to the SCC.  Format 
and content of the daily report shall be subject to review and approval by Buyer.  

5.3 Electric Metering Devices. 

(A) Seller shall ensure that the Charging Energy and Discharge Energy delivered 
pursuant to this ESA shall be metered and accounted for separately from any electric generation 
facility, including the Solar Facility, that utilizes the same Electric Interconnection Point. Seller 
shall install Electric Metering Devices, including Primary Metering Devices and redundant 
metering with independent current transformers and voltage transformers (“Back-Up Metering”), 
each in an arrangement consistent with the configuration depicted in Exhibit B, or as otherwise 
agreed between the Parties.  
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(B) The following provisions of this Section shall govern Electric Metering 
Devices except to the extent the Interconnection Agreement modifies or otherwise conflicts with 
these provisions, in which case the Interconnection Agreement shall govern. 

(C) All Electric Metering Devices used to measure the Charging Energy and 
Discharge Energy and to monitor and coordinate operation of the Project shall be purchased and 
installed in accordance with the Interconnection Agreement at no cost to Buyer under this ESA. 
The design of the Electric Metering Device system shall be subject to Buyer approval (not to be 
unreasonably withheld) prior to commencement of construction of the Project.  Buyer will, at its 
own expense, inspect and test the Electric Metering Devices upon installation and at least annually 
thereafter and provide all test results to Seller upon completion of the testing. ESS Electric Metering 
Devices shall be bi-directional and shall be capable of measuring and reading instantaneous, five 
minute, fifteen minute and hourly real and reactive Energy and capacity, if supplied by either the 
grid, solar generation system or ESS system. ESS Electric Metering Devices shall be programmed 
such that meter readings will reflect losses between the Electric Metering Device and the Point of 
Delivery. Seller shall provide Buyer with all authorizations necessary to have access to the Electric 
Metering Devices, including arranging with the Transmission Provider to provide Buyer reasonable 
access to all Electric Metering Devices. Seller, at its sole expense, shall also have the right to 
conduct its own tests of the Electric Metering Devices in Seller’s reasonable discretion, in 
accordance with Prudent Utility Practices, and upon reasonable advance notice to Buyer.  Either 
Party shall have the reasonable opportunity to be present at any time when such Electric Metering 
Devices are to be inspected and tested or adjusted by the other Party.   Energy shall be metered 
using solid state, high precision, digital display meters of ANSI 0.1 accuracy class or better, with 
the specific model reasonably approved by the Buyer. 

(D) In addition to the Electric Metering Devices, either Party may elect to install 
and maintain, at its own expense, backup metering devices (“Secondary Metering”) in addition to 
the redundant Back-Up Metering referenced above in Section 5.3(A), which installation and 
maintenance shall be performed in a manner acceptable to the Parties. The installing Party shall, at 
its own expense, inspect and test Secondary Metering upon installation and at least annually 
thereafter. The installing Party shall provide the other Party with reasonable advance notice of, and 
permit a representative of the other Party to witness and verify such inspections and tests, provided, 
however, that such Party shall not unreasonably interfere with or disrupt the activities of the 
installing Party and shall comply with all applicable safety standards. Upon written request, the 
installing Party shall perform additional inspections or tests of Secondary Metering and shall permit 
a qualified representative of the requesting Party to inspect or witness the testing of Secondary 
Metering, provided, however, that the requesting Party shall not unreasonably interfere with or 
disrupt the activities of the installing Party and shall comply with all applicable safety standards. 
The actual expense of any such requested additional inspection or testing shall be borne by the Party 
requesting the test, unless, upon such inspection or testing, Secondary Metering is found to register 
inaccurately by more than the allowable limits established in this Article, in which case the expense 
of the requested additional inspection or testing shall be borne by the installing Party. If requested 
in writing, the installing Party shall provide copies of any inspection or testing reports to the 
requesting Party. 

(E) If any Electric Metering Devices, or Secondary Metering, are found to be 
defective or inaccurate outside the bounds of the selected device’s manufacturer’s performance 
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standards, they shall be adjusted, repaired, replaced, and/or recalibrated as near as practicable to a 
condition of one-half percent (0.5%) error by the Party owning such defective or inaccurate device 
and at that Party’s expense. 

5.4 Adjustment for Inaccurate Meters.  If an Electric Metering Device, or Secondary 
Metering, fails to register, or if the measurement made by an Electric Metering Device, or 
Secondary Metering, is found upon testing to be inaccurate by more than one-half percent (0.5%), 
an adjustment shall be made correcting all measurements by the inaccurate or defective Electric 
Metering Device, or Secondary Metering, for both the amount of the inaccuracy and the period of 
the inaccuracy, in the following manner: 

(A) If the Primary Metering Device is found to be defective or inaccurate, the 
Parties shall first use Back-up Metering, followed by Secondary Metering to determine the amount 
of such inaccuracy, provided, however, that such Back-Up Metering or Secondary Metering has 
been tested and maintained in accordance with the provisions of this Article. In the event that 
Secondary Metering is not installed, or the Back-Up Metering and Secondary Metering is also found 
to be inaccurate by more than one-half percent (0.5%), the Parties shall estimate the amount of the 
necessary adjustment on the basis of deliveries of Charging Energy to the Project at the Point of 
Delivery and Discharge Energy from the Project to the Point of Delivery, in each case during 
periods of similar operating conditions when the Primary Metering Device was registering 
accurately. The adjustment shall be made for the period during which inaccurate measurements 
were made. 

(B) If the Parties cannot agree on the actual period during which the inaccurate 
measurements were made, the period during which the measurements are to be adjusted shall be 
the shorter of (i) the last one-half of the period from the last previous test of the Electric Metering 
Device to the test that found the Electric Metering Device to be defective or inaccurate, or (ii) the 
one hundred eighty (180) Days immediately preceding the test that found the Electric Metering 
Device to be defective or inaccurate. 

ARTICLE 6 
Conditions Precedent 

6.1 Conditions Precedent.   The obligations of the Parties under this ESA are subject to 
satisfaction of the following conditions precedent: 
 

(A) Subject to Section 17.3, receipt of NMPRC Approval; and 

6.2 Notice.  As soon as reasonably practicable after satisfaction of a condition precedent 
specified in Section 6.1 or 6.3 or after confirmation that a specified approval is not required, Buyer 
shall provide Seller written notice of such satisfaction or confirmation, as applicable; provided, 
however, that a Buyer’s failure to provide such notice shall not constitute a breach of this ESA. 
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6.3 Lender Consent.  If Seller does not obtain the Lender Consent by February 1, 2024, 
Seller may terminate this Agreement by written notice to Buyer and, as Buyer’s sole remedy for 
such termination, Seller shall owe Buyer damages for such failure in the amount of Seventy-Five 
Thousand Dollars ($75,000) per MW, which may, for the avoidance of doubt, be drawn by Buyer 
from the Development Security. If Seller does not terminate this Agreement by the February 1, 2024, 
Seller will be deemed to have waived this condition. 

 
ARTICLE 7 

Sale and Purchase of Product 

7.1 Sale and Purchase of Product. In accordance with and subject to the terms and 
conditions of this ESA, commencing on the Commercial Operation Date and continuing through 
the end of the Term (“Delivery Term”), Seller shall sell and deliver to Buyer, and Buyer shall 
purchase and receive from Seller, all right, title and interest in and to the Product made available 
by Seller at the Point of Delivery in accordance with Article 5; provided, however, that, subject to 
Section 8.1(A), Buyer shall not be required to receive and Seller shall not be required to make 
available, Product when and to the extent that (a) a Party’s performance is excused by a Force 
Majeure Event; (b) a Seller Forced Outage is continuing; (c) a Seller Scheduled Maintenance 
Outage is continuing; or (d) Seller fails to perform and its failure is excused during Seller Excused 
Hours.  At its sole discretion, Buyer may resell or use for another purpose all or a portion of the 
Product.  Buyer will have exclusive rights to offer, bid, or otherwise submit the Product for resale 
in the market and retain and receive any and all related revenues.  In no event shall Seller have the 
right to procure any element of the Product from sources other than the Project for sale or delivery 
to Buyer under this ESA. 

7.2 Title and Risk of Loss. Buyer shall be deemed to be in control of all Charging Energy 
up to delivery, but not including, receipt at the Point of Delivery. Seller shall be deemed to be in 
control of such Charging Energy from and after such delivery until such Charging Energy is 
redelivered (less AC losses and ESS Roundtrip Efficiency losses) to Buyer as Discharge Energy up 
to the Point of Delivery. Buyer shall be deemed to be in control of such Discharge Energy from and 
after Seller’s delivery and upon Buyer’s receipt at the Point of Delivery. Buyer shall retain title and 
risk of loss for Charging Energy, Energy stored in the ESS, and Discharge Energy at all times. Title 
and risk of loss related to any Future Environmental Attributes shall transfer from Seller to Buyer 
at the Point of Delivery.  

7.3 Future Environmental Attributes and Changes in Law.  The Parties acknowledge 
and agree that (a) Future Environmental Attributes may be recognized by a Governmental 
Authority after the Execution Date; (b) in accordance with the terms of this ESA all right and title 
to such Future Environmental Attributes is included in the ESS Energy Payment Rate; and (c) such 
Future Environmental Attributes shall pass to Buyer in accordance with Section 7.2 of this ESA. If, 
in order for Buyer to receive the benefit of any Future Environmental Attributes, Seller must incur 
any third-party costs not otherwise provided for in this ESA, or if any change in Applicable Law 
relating to such Future Environmental Attributes occurs after the Execution Date that causes Seller 
to incur any third-party costs not otherwise provided for in this ESA in order to deliver the 
additional Environmental Attributes, then such costs shall, if Seller incurs such costs at Buyer’s 
request, be reimbursed promptly to Seller by Buyer. Seller shall deliver a good faith estimate of 
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such additional costs to Buyer prior to incurring such costs, and following receipt of such estimate, 
Buyer shall notify Seller of its continued election to have Seller incur such costs; provided that, if 
the additional costs exceed Seller’s good faith estimate by more than ten percent (10%), Buyer shall 
have the right to notify Seller of its election to have Seller cease incurring the additional costs, and 
Seller shall be excused thereafter from any obligation hereunder to deliver such Future 
Environmental Attributes.  For the avoidance of doubt, Buyer shall remain liable to Seller for all 
costs incurred prior to Seller’s receipt of Buyer’s notice. The Parties agree to negotiate in good faith 
further agreements and documentation necessary to effectuate the transfer of such Future 
Environmental Attributes. 

7.4 Scheduling. 

(A) During the Delivery Term, Buyer shall arrange all scheduling services 
necessary to receive Discharge Energy from, and deliver Charging Energy to, the Point of Delivery 
while ensuring compliance with NERC/WECC operating policies and criteria, Transmission 
Provider OATT requirements, including CAISO EIM requirements, and any other applicable 
guidelines. Prior to the implementation and applicability to the Project of any energy market, to the 
extent scheduling is required now or in the future, Buyer shall schedule all Discharge Energy and 
Charging Energy in accordance with NERC/WECC operating polices and criteria, Transmission 
Provider OATT requirements and any other applicable guidelines, except that Buyer shall not 
schedule any Discharge Energy, Charging Energy, or Ancillary Services during Seller Forced 
Outages, Scheduled Maintenance Outages, or Force Majeure Events. Seller will coordinate with 
Buyer as required by NERC/WECC operating policies and criteria in accordance with Exhibit N. 

(B) If at any point during the Delivery Term, (i) an alternative market design is 
implemented in which the Project will or can participate in an energy market, or (ii) if either the 
Project, the Electric Interconnection Point, or Buyer no longer reside in the same market ((i) and 
(ii) a “Market Event”) and such Market Event materially changes the interconnection and delivery 
requirements in this ESA, the Parties shall cooperate in good faith to facilitate the delivery of 
Product from the Point of Delivery to Buyer, at the least possible cost to the Parties, consistent with 
this ESA to the extent possible. 

(C) Seller shall provide to Buyer its good faith, non-binding estimates of the 
daily ESS availability for each week (Sunday through Saturday) by 4:00 p.m. MST on the date 
falling at least three (3) Days prior to the beginning of that week. 

(D) Unless otherwise specified by superseding policies or procedures of WECC, 
including the WECC pre-scheduling calendar, and SCC as applicable, Seller shall, by 6:00 a.m. 
MST on each Day, submit a good faith estimate of the hourly ESS availability for the next six (6) 
Days. 

(E) If, at any time following submission of a good faith estimate as described in 
Section 7.4(C) and (D) above, Seller becomes aware of any change that alters the values previously 
provided to Buyer by 1MW or more, Seller shall promptly notify Buyer of such change or predicted 
change. 
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7.5 Forced Outages. 

(A) Buyer and Seller shall promptly advise one another of events that may form 
the basis for a declaration of the existence or termination of Seller Excused Hours or a Seller Forced 
Outage. Buyer or Seller (as appropriate) shall at the earliest practicable date provide the other Party 
written notice (“Outage Notice”) of the declaration of the existence of Seller Excused Hours or a 
Seller Forced Outage not available to Buyer through the SCADA system. Seller, through its 
scheduling coordinator, shall provide such notice to the System Control Center.  An Outage Notice 
provided by either Party shall contain information regarding the beginning date and time of the 
event, the expected end date and time of such event, and the expected Product, if any, that would 
be available for delivery and purchase at the Point of Delivery during such event. Buyer or Seller 
(as appropriate) shall keep the other Party informed of any developments that will affect either the 
duration of such event or the availability of the Project during or after the end of such event.  In 
addition, Seller shall comply with all then-current Buyer, NERC and WECC generating unit outage 
reporting requirements, as they may be revised from time-to-time.   

ARTICLE 8 
Payment Calculations 

8.1 Billing Components.  The total due from Buyer to Seller for each Monthly Billing 
Period during the Term shall be paid in accordance with the invoicing procedures set forth in 
Section 9.1.  Charges will consist of the following, and will begin on the first day after the 
Commercial Operation Date with hour ending 0100: 

(A) ESS Energy Payment.  Subject to Section 14.4, Buyer shall pay Seller an 
amount equal to the product of (x) the ESS Energy Payment Rate, multiplied by (y) the sum of (i) 
the aggregate amount of Solar Energy Output (MWh) delivered for Buyer to the Point of Delivery 
from the Solar Facility under the PPA, plus (ii) the ESS Deemed Energy (MWh) (the “ESS Energy 
Payment”).  

(B) If Supplemental Tax Incentives become available in connection with the 
Product, Seller shall, within thirty (30) Days of guidance regarding such availability, provide an 
analysis to Buyer of the benefits available under this ESA. At Buyer’s option, the Parties shall work 
together in good faith to agree to those amendments and other modifications, excluding any price 
increase, to this ESA which are reasonably required to allow the Parties to receive the Supplemental 
Tax Incentives and Seller shall use commercially reasonable efforts to become eligible for and to 
obtain any such incentives. 

(C) If Seller or an Affiliate of Seller, if any, becomes eligible to receive any 
Supplemental Tax Incentives with respect to the Project, the value of such Supplemental Tax 
Incentives will be shared between the Parties.  No later than thirty (30) Days after utilization of any 
Supplemental Tax Incentives by Seller or Affiliate of Seller, Seller will remit to Buyer a payment 
equal to sixty percent (60%) of the value of such Supplemental Tax Incentives. 

(D) Buyer shall reimburse Seller for the taxes identified in Section 9.7(A), which 
shall be included in the monthly invoices in compliance with Section 9.7(A). 
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8.2 Payment Support Requirement. Each Party shall use commercially reasonable 
efforts to defend, before any Governmental Authority, all terms and conditions of this ESA 
consistent with Applicable Law. 

8.3 Survival on Termination. The provisions of this Article 8 shall survive the 
repudiation, termination or expiration of this ESA for so long as may be necessary to give effect to 
any outstanding payment obligations of the Parties due and payable prior to any such repudiation, 
termination or expiration.  This Section 8.3 shall only apply to Section 8.1(C) to the extent such 
Supplemental Tax Incentives are applicable to the time period before the repudiation, termination 
or expiration of this ESA. 

ARTICLE 9 
Billing and Payment Procedures 

9.1 Statements and Payment of Electricity Payments. 

(A) Seller shall read or have read on its behalf the Electric Metering Devices at 
the Point(s) of Delivery at 11:59 p.m. MST on the last Day of each Month, unless otherwise 
mutually agreed by the Parties.  

(B) Payments due shall be determined and adjusted in accordance with Article 8 
and Section 3.15. From and after the Commercial Operation Date, Buyer shall pay to Seller, 
monthly in arrears, payments in accordance with the provisions of clause (C) below. 

(C) On or before the tenth (10th) Day of each Month following the Month in 
which the Commercial Operation Date occurs, Seller shall prepare an invoice showing the amount 
payable by Buyer pursuant to Article 8 of this ESA (in Dollars) payable to Seller for the preceding 
Month. Each such invoice shall show the ESS Energy Payment, information, and calculations, in 
reasonable detail.  

(D) Buyer shall, subject to Sections 9.5 and 9.9, pay all invoices within thirty 
(30) Days after the date Buyer receives Seller’s invoice. If Buyer should dispute a portion of the 
charges set forth on any invoice, it shall nonetheless pay all amounts not in dispute by the applicable 
due date. 

(E) If banks in the State of New Mexico are permitted to close on any date on 
which any payment by Buyer would otherwise have been due, then Buyer shall make such payment 
on the Business Day that immediately follows such payment date. 

(F) All payments specified in this Section 9.1 shall be made to an account 
designated by Seller and notified in writing to Buyer. 

9.2 Miscellaneous Payments.  Any amounts due to either Seller or Buyer under this 
ESA, other than those specified in Section 9.1 above, shall be paid within thirty (30) Days following 
receipt by the other Party of an itemized invoice from the Party to whom such amounts are due 
setting forth, in reasonable detail, the basis for such payment. 
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9.3 Currency and Method of Payment.  Notwithstanding anything contained in this ESA, 
all payments to be made by either Seller or Buyer under this ESA shall be made in Dollars in 
immediately available cleared funds by wire transfer into the relevant account specified in this ESA 
or, if no account is specified, into the account designated in writing by the receiving Party. 

9.4 Default Interest.  Except where payment is the subject of a bona fide dispute (in 
which case it shall be treated under Section 9.5 below), or where otherwise waived by the Party 
entitled to interest, if any payment due from Buyer to Seller or from Seller to Buyer under this ESA 
is not paid when due, then, in addition to such unpaid amount, interest shall be due and payable 
thereon. Applicable interest shall be calculated at a rate equal to the lower of (a) the “prime” rate 
as published in The Wall Street Journal on the first business Day of each Month plus one-half 
percent (0.5%), and (b) the maximum interest rate allowed by Applicable Law (“Default Rate”), 
as in effect from time to time and shall continue to accrue from the date on which such payment 
became overdue to and until the date such payment is made in full (both dates inclusive).  

 
9.5 Disputed Items. 

(A) Either Party (“Disputing Party”) may dispute in good faith the accuracy of 
a reading of the Electric Metering Devices and/or the accuracy of an invoice. Where a reading or 
bill is the subject of a dispute in good faith, the Disputing Party shall give written notice to the other 
Party within forty-five (45) Days after the delivery of the invoice or statement by the other Party, 
together with details of its reasons for such dispute. The Disputing Party shall make payment of any 
undisputed amounts to the other Party by the due date for payment specified in such invoice. The 
Parties shall use all reasonable efforts to resolve the dispute in accordance with Section 13.8. Any 
amount or adjustment with respect to a meter reading subsequently agreed to by the Parties or 
determined to be due shall be made (in each case in settlement of a dispute) by a credit or additional 
charge on the next bill rendered (as the case may be). 

(B) All amounts paid as a result of the settlement of a dispute shall be paid with 
interest thereon at the Default Rate from the Day on which such payment originally fell due to and 
until the date such payment is made in full (both dates inclusive), unless otherwise waived by the 
Party entitled to such interest. 

9.6 Statement Errors.  If either Party becomes aware of any error in any statement, such 
Party shall, immediately upon discovery of the error, notify in writing the other Party of the error 
and shall rectify such error (whether such error was in the form of an underpayment or 
overpayment) within thirty (30) Days of such notification.  Provided that the other Party is satisfied 
(in its sole and reasonable discretion) that the aforementioned notification requirements have been 
complied with in good faith by the Party who has made the error, no interest shall be payable in 
respect of any amount that was erroneously overpaid or underpaid. 

9.7 Taxes. 

(A)  On all invoices, Seller shall separately show all Gross Receipts Taxes 
charged to Buyer, provided that in no event will interest or penalties on such taxes be reimbursable 
by Buyer.  If the sale of Product takes place on tribal land, Seller will comply with applicable state 
and tribal laws governing the reporting and payment of Gross Receipts Taxes on those transactions. 
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Buyer shall reimburse Seller for Gross Receipts Taxes, if any, imposed on Seller’s sale of and 
Buyer’s purchase of Product and on Buyer’s payment and Seller’s receipt of amounts due under 
this ESA provided, however, that in no event shall Buyer be liable for any Taxes other than Gross 
Receipts Taxes in respect of Seller’s revenue, income, or gain arising from Seller’s sale of the 
Product to Buyer pursuant to this ESA. 

(B) Seller shall be responsible and shall pay when due all Taxes, including any 
associated interest and penalty assessments and any and all franchise fees or similar fees assessed 
against Seller or the Project due to the construction, ownership, leasing, operation, or maintenance 
of the Project, or any components or appurtenances thereof, including all Taxes, fees, allowances, 
trading credits and other offsets and impositions for wastes and emissions (including carbon-based 
compounds, oxides of nitrogen and sulfur, mercury and other Hazardous Materials) produced by 
the Project. Seller’s prices under Article 8 are inclusive of such Taxes, allowances and credits 
described in this Section 9.7(B) during the Term. If Buyer is assessed any Taxes or associated fees 
as a result of the improvement of the Site due to the existence of the Project on the Site, Buyer shall 
immediately notify Seller. Buyer and Seller shall cooperate in contesting such assessment. If, after 
resolution of the matter, Taxes are imposed on Buyer as a result of the improvement of the Site due 
to the existence of the Project on the Site, Seller shall reimburse Buyer for such Taxes. Seller shall 
not be obligated to pay or reimburse Buyer for Taxes imposed on or measured by the Buyer’s 
overall revenues or income. 

(C) If a Party is required to remit or pay Taxes that are the other Party’s 
responsibility hereunder, such Party shall promptly reimburse the other for such Taxes. Consistent 
with Applicable Law, the Parties shall use all reasonable efforts to administer this ESA and 
implement the provisions in this ESA in a manner that will minimize Taxes due and payable by all 
Parties. 

(D) The Parties shall provide each other, upon written request, copies of any 
documentation respecting this ESA or the Project that may be reasonably necessary in the ordinary 
course of any inter-governmental, state, local, municipal, or other political subdivision tax audit 
inquiry or investigation. 

(E) Consistent with Applicable Law, the Parties shall cooperate to minimize 
Taxes; however, no Party shall be obligated to incur any extraordinary financial burden to reduce 
Taxes for which the other Party is responsible hereunder. 

9.8 Setoff and Payment Adjustments.  Except as otherwise expressly provided for in this 
ESA, including Section 9.9 below, all payments between the Parties under this ESA shall be made 
free of any restriction or condition and without deduction or withholding on account of any other 
amount, whether by way of setoff or otherwise.  

9.9 Netting. 

(A) A Party at any time may offset against any and all amounts that may be due 
and owed to the other Party under this ESA, including damages and other payments that are owed 
by a Party to the other Party pursuant to this ESA. Undisputed and non-offset portions of amounts 
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invoiced under this ESA shall be paid on or before the due date or shall be subject to the late 
payment interest charges set forth in Section 9.4. 

(B) If Seller and Buyer net their obligations to each other under this ESA, then 
such amounts will be aggregated, and Seller and Buyer will discharge their obligations to pay 
through netting of payments on a current accounting basis. If the amounts owed by Buyer or Seller 
to the other are equal on a current accounting basis, neither shall be required to make payment under 
this ESA. 

9.10 Survival on Termination.  The provisions of this Article 9 shall survive the 
repudiation, termination or expiration of this ESA for so long as may be necessary to give effect 
to any outstanding payment obligations of the Parties that became due and payable prior to any 
such repudiation, termination or expiration. 

ARTICLE 10 
Operations and Maintenance 

10.1 Construction of the Project. 

(A) Seller will diligently pursue the development and construction of the Project 
using commercially reasonable efforts consistent with Prudent Utility Practices and in compliance 
with the terms and conditions of the Interconnection Agreement and this ESA.  Seller will be solely 
responsible for, and the ESS Energy Payment Rate will not be adjusted to accommodate, increased 
costs or any failure to obtain any Tax Benefits. On and after the Execution Date through the start 
of construction, Seller will provide Buyer quarterly development and construction updates. Seller 
shall provide to Buyer a functional Project Schedule in Microsoft Project format within ninety (90) 
Days of the Execution Date, including key project milestones as reasonably agreed with Buyer, and 
shall resubmit the schedule, including a quarterly look-ahead of project activities, with each 
subsequent quarterly update or upon Buyer request.  During the construction phase of the Project, 
Seller shall employ apprentices as set forth in, and at levels required by, the New Mexico Public 
Utility Act. 

(B) On and after the start of construction and through the Commercial Operation 
Date, Seller will provide Buyer monthly construction updates no later than the 15th of each month.  
For cases where the 15th falls on a weekend, construction updates shall be provided on the following 
Business Day.  At a minimum, monthly updates shall include the Project Schedule and list of 
schedule risks and material cost risks.  If Seller becomes aware of any critical milestone that will 
not be achieved by the required date, Seller must provide Buyer written notice and a recovery plan 
to minimize any delay in the Commercial Operation Date.  In no event will Seller’s failure to 
complete one or more critical milestones by the established dates change, delay or otherwise affect 
the requirement to achieve Commercial Operation by the Guaranteed Start Date.  Upon reasonable 
notice to Seller, Buyer shall have the right to monitor the construction, commissioning, start-up, 
testing and operations of the Project and to be present during the commissioning, start-up, and 
testing of the Project. 

(C) Seller may not materially modify, alter or otherwise change the Project 
without the prior written consent of Buyer, except (i) as required by Prudent Utility Practices or 
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Applicable Law; (ii) for modifications, alterations, expansions or other changes that would not be 
expected to materially alter the Guaranteed ESS Capacity, ESS Unit Capabilities, or availability of 
the Project or materially and adversely impact the capabilities of the Project; or (iii) in connection 
with routine maintenance on the Project, including repairs and like-kind replacement of equipment, 
as determined to be reasonable or necessary by Seller. 

(D) Seller shall, by a written notice delivered to Buyer on or before the Execution 
Date, designate a Project Manager who shall have full responsibility for the performance of the 
construction, commissioning, start-up, and testing by Seller and shall act as a single point of contact 
in all matters on behalf of Seller (“Project Manager”).  Seller may designate a new Project 
Manager from time to time by a written notice delivered to Buyer. Seller’s Project Manager shall 
be deemed to have full authority to act on behalf of Seller, and notices given by Buyer to the Project 
Manager shall be deemed as having been given to Seller. Upon written notice by Buyer conveying 
material concern regarding the existing Project Manager, Seller shall use commercially reasonable 
efforts to replace the Project Manager. 

(E) Other than the rights and obligations of Buyer specified in this ESA and any 
documents ancillary hereto, neither this ESA nor any such ancillary document shall be interpreted 
to create in favor of Buyer, and Buyer specifically disclaims, any right, title, or interest in any part 
of the Project. 

10.2 Commissioning Tests. 

(A) Seller shall provide proposed Commissioning Test procedures to Buyer at 
least one hundred twenty (120) Days prior to the performance of the first planned Commissioning 
Test.  Buyer shall provide any comments to the proposed Commissioning Test procedures to Seller 
within twenty-five (25) Days of its receipt of the proposed Commissioning Test procedures. Seller 
shall incorporate Buyer’s reasonable comments to such proposed Commissioning Test procedures 
in the final Commissioning Test procedures. Seller shall give Buyer at least sixty (60) Days’ prior 
notice of the approximate test date and ten (10) Days’ prior notice of the final test date and of the 
proposed tests scheduled relating to the commissioning of the Project (“Commissioning Tests”) as 
described in Exhibit F. Representatives of Buyer shall have the right to be present at all such testing 
and Seller shall provide the results of all Commissioning Tests to Buyer prior to the Commercial 
Operation Date. Seller shall promptly notify Buyer of any changes to the test date or the date of any 
Commissioning Tests relating to the Project in order that Buyer may arrange for its respective 
representatives to attend.  

10.3 Access to and Inspection of the Project. 

(A) Seller shall provide Buyer and its authorized agents, employees, and 
inspectors reasonable access to the Project, including the control room and Seller’s Interconnection 
Facilities, for the purposes set forth herein. Buyer acknowledges that such access does not provide 
Buyer with the right to direct or modify the operation of the Project in any way and further 
acknowledges that any exercise by Buyer of its rights under this Section 10.3(A) shall be at its own 
risk and expense; provided, however, that Buyer shall comply with Seller’s applicable safety and 
health rules and requirements, including executing customary waiver and indemnity agreements, 
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and shall conduct itself in a manner that will not unreasonably interfere with the Project’s 
operations. 

(B) No inspections of the Project, whether by Buyer or otherwise, and no 
acceptance or approval given under this ESA, shall relieve Seller of or reduce its obligation to 
maintain the Project and operate the same in accordance with this ESA, the Interconnection 
Agreement and Prudent Utility Practices. In no event shall any statement, representation, or lack 
thereof by Buyer, either express or implied, relieve Seller of its exclusive responsibility for the 
Project. Any inspection of Seller’s property or equipment by Buyer, or any review by Buyer or 
consent by Buyer to Seller’s plans, shall not be construed as endorsing the design, fitness or 
operation of the Project equipment or as a warranty or guarantee. 

10.4 Operating Parameters. 

(A) Seller shall operate or procure the operation of the Project in accordance with 
Prudent Utility Practices and the ESS Operating Restrictions (“Operating Parameters”), subject 
only to Emergency Conditions and Force Majeure Events; provided that, during the Term of this 
ESA, Seller shall: (i) have the sole responsibility to, and shall at its sole expense, operate and 
maintain the Project in accordance with all requirements set forth in this ESA; and (ii) comply with 
reasonable requirements of Buyer regarding day-to-day or hour-by-hour communications with 
Buyer. Subject to compliance with the Operating Parameters, Seller agrees to operate the Project in 
such a manner that Discharge Energy delivered by Seller will meet all requirements for voltage 
level, harmonics, power factor, VARs, Ancillary Services and other electrical specifications 
required by the Transmission Provider and will have the capabilities to be dispatched manually by 
Seller as is necessary to comply with the provisions of this ESA.  Seller shall provide Buyer with 
all real time measurement parameters of the Project including system availability data made 
available to Buyer via a SCADA or equivalent interface. Seller shall provide Buyer, and shall 
maintain during the Term, a data link into the forecasting tools used by Seller. 

(B) Seller shall operate the Project such that all system protective equipment is 
in service whenever the Project is connected to, or is operated in parallel with, the Transmission 
Provider’s Transmission System, except for normal testing and repair. Seller shall provide adequate 
system protection, system protection awareness and control devices to ensure safe and protected 
operation of all energized equipment during normal testing and repair that can be monitored by the 
System Control Center. The Project’s protective equipment shall meet Institute of Electrical and 
Electronic Engineers standards, NERC Protection and Control (PRC) standards and Prudent Utility 
Practices. Seller shall perform a unit functional trip test after each overhaul of the Project’s major 
equipment and shall provide results to Buyer in writing prior to returning the equipment to service. 
All of the foregoing shall be conducted in accordance with Prudent Utility Practices. PNM reserves 
the right to audit and/or observe Seller’s testing and calibration of the protective equipment. Seller 
shall provide Buyer with ten (10) Day’s written notice of planned testing and/or calibration. 

10.5 Operating Procedures. 

(A) Not later than ninety (90) Days before the Commercial Operation Date, 
Seller shall provide Buyer a draft of all Operating Procedures. Not later than thirty (30) days before 
the Commercial Operation Date, an operating committee consisting of Seller and Buyer 
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representatives shall develop mutually agreeable written Operating Procedures for integration of 
the Project into Buyer’s system.  Buyer and Seller shall review and mutually agree on any 
appropriate updates to the Operating Procedures at least once per calendar year or more frequently 
as changes dictate.  Operating Procedures shall include, but not be limited to, methods of day-to-
day communications; metering, telemetering, telecommunications, and data acquisition procedures; 
key personnel lists for Seller and Buyer, including an appointed authorized representative for each 
Party; clearances and switching practices; operations and maintenance scheduling and reporting; 
scheduling and forecasting practices; daily capacity, Charging Energy, and Discharge Energy 
reports; unit operations log; Seller Forced Outage and planned outage reporting, and such other 
matters as may be mutually agreed upon by the Parties.  Seller must staff, operate, maintain, and 
control the Project at all times consistent with the Operating Procedures, the ESA, Prudent Utility 
Practices, Applicable Laws, the Interconnection Agreement and required permits.  The Operating 
Procedures also will require Seller to take all measures necessary to remediate or otherwise correct 
any breach of environmental protection regulations as required under Applicable Law.  Seller will 
make qualified personnel available twenty-four (24) hours per day, seven (7) days per week to 
perform scheduling and receive and give communications relating to the operation and dispatch of 
the Project. 

(B) Seller will prepare detailed test protocols and procedures for any tests to be 
performed in connection with achieving Commercial Operation and for periodic tests as required 
within this ESA.  The protocols and procedures will be developed by Seller in accordance with the 
requirements of the ESA and the appropriate power test code standards for energy storage facilities.  
Draft protocols and procedures must be submitted to Buyer and the System Control Center for 
review and approval, which approval will not be unreasonably denied or delayed. 

(C) Seller will perform, at Seller’s expense, an annual ESS Unit Capabilities test 
in accordance with applicable test protocols and procedures set forth in Exhibit F and promptly 
provide the results to Buyer.  Seller will have sixty (60) Days from the test date to cure any 
deficiencies in the test. 

(D) In the event of a material adverse change in ESS Unit Capabilities, Seller 
shall perform additional tests as requested by Buyer (“Buyer-Requested Performance Tests”), 
limited to the following conditions. Buyer-Requested Performance Tests will be conducted in 
accordance with applicable test protocols and procedures set forth in Exhibit F. 

(1) If the results of a Buyer-Requested Performance Test fail to meet the 
Guaranteed ESS Unit Capabilities, ESS Non-Performance Liquidated Damages would 
apply for the time period following the Buyer-Requested Performance Test until such time 
as a subsequent retest confirms that corrective actions have resolved deficiencies. 

(2) Buyer-Requested Performance Test will be performed at a time 
mutually agreeable to both Parties. 

(E) In addition to the foregoing, Seller may, at its option, perform additional tests 
(“Seller-Requested Performance Tests”) in accordance with test protocols and procedures set 
forth in Exhibit F. 
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10.6 Project Maintenance. 

Seller shall maintain all Project equipment or cause the same to be maintained at all times in 
accordance with Prudent Utility Practices and otherwise in accordance with this ESA.  At least sixty 
(60) Days before the Commercial Operation Date, Seller will provide Buyer a notice of Scheduled 
Maintenance Outages for the Project for the first Commercial Operation Year within the Term. 
Thereafter, Seller shall provide Buyer with a notice of the annual Scheduled Maintenance Outages 
by no later than October 15 for the period of June 1 through May 31 for the following year and, by 
no later than April 15, a confirmation or update of such forecast for the period of December 1 
through May 31 of the following year. With the October 15 forecast, Seller shall provide a notice 
of estimated long-term Scheduled Maintenance Outages for the next four (4) Commercial Operation 
Years. Each notice of Scheduled Maintenance Outages must identify each planned interruption 
and/or reduction of the Project’s capacity, including the duration of such event.  Each Scheduled 
Maintenance Outage will be subject to approval by Buyer not to be unreasonably withheld.  Buyer 
may, within fifteen (15) Days after receipt of the schedule, request reasonable modifications to the 
schedule. Seller may not schedule any interruption or reduction to the Product for any reason at any 
time during May 1st through September 30th, December, or January without the prior written 
approval of Buyer, which approval may be withheld or granted in Buyer’s sole discretion.  Buyer 
may request Seller to defer or reschedule any Scheduled Maintenance Outage up to forty-eight (48) 
hours before commencement of the outage.  Seller may not make any changes to any annual 
maintenance schedule without Buyer’s prior written approval, not to be unreasonably withheld, 
except that any request to schedule interruption or reduction at any time during May 1st through 
September 30, December, or January is subject to Buyer’s sole discretion.  Seller must give Buyer 
no less than ninety (90) Days’ advance written notice of any proposed change in the annual 
maintenance schedule.  Such requested changes in the schedule shall not materially adversely 
impact Buyer, and Seller agrees to compensate Buyer for any costs incurred by Buyer as a result of 
such change. 

(A) Seller shall be responsible (at its own cost and expense) for timely obtaining, 
maintaining, and complying with all agreements, arrangements and permits necessary for delivery 
of the Product to the Point of Delivery. Upon the reasonable written request of Buyer, Seller shall 
make available to Buyer as Confidential Information subject to the restrictions of Section 22.14, 
copies of any environmental permits related to the Project. 

10.7 Sales to Third Parties.  As of the start of the Test Period, Seller shall not sell or divert 
Product to any Person other than Buyer. 

10.8 Monthly Operational Report.  Not later than the tenth (10th) day of each Month after 
the Commercial Operation Date, Seller shall, along with the invoices provided pursuant to Section 
9.1, provide a report summarizing Project operations in the prior Month (“Monthly Operational 
Report”). The Parties will agree upon a form of Monthly Operational Report at least sixty (60) 
Days prior to the Commercial Operation Date, which may include a summary of operations and 
maintenance activities performed; scheduling and forecasting activities; daily capacity and Energy 
Output reports; a unit operations log; Seller Forced Outages, deratings, and Scheduled Maintenance 
Outage reporting; and such other matters as may be mutually agreed upon by the Parties for the 
prior Month. Included in the Monthly Operational Report shall be a schedule prepared and 
maintained by Seller identifying all Scheduled Maintenance Outages forecast in the next three (3) 
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Months. The data reported in the Monthly Operational Report must meet all requirements specified 
in the NERC Generating Availability Data System (GADS) manual. In the event of any 
disagreement between Buyer and Seller concerning the schedule prepared by Seller, the Parties 
shall promptly confer to resolve the disagreement. 

10.9 Lease Liability Operational Expenses. If the pricing terms and conditions of this 
ESA would result in Buyer incurring a lease liability greater than zero dollars ($0), then Seller shall 
provide Buyer, upon Buyer’s reasonable request, an approximate percentage, or other information 
necessary for Buyer to determine an approximate percentage, of the cost of on-going operational 
expenses for the Project (e.g. cellular augmentation, operations and maintenance costs, property 
taxes and other such expenses) relative to the ESS Energy Payment Rate for a specified measuring 
period. 

 

ARTICLE 11 
Future Environmental Attributes 

11.1 Sale of Future Environmental Attributes.  This Article 11 shall apply if and only if 
Future Environmental Attributes become available. 
 

(A) Other than as specified in Sections 11.1(D) and 11.1(E) below, effective 
from the date on which the Project first makes Product available to Buyer at the Point of Delivery, 
Seller shall transfer to Buyer, free and clear of all claims, liens, security interests and encumbrances, 
of any kind, nature and description, all right, title and interest in and to Future Environmental 
Attributes associated with the Project. Upon generation and documentation of Future 
Environmental Attributes, Seller shall make the Future Environmental Attributes available to Buyer 
no later than forty-five (45) Days after creation.  The value of the Future Environmental Attributes 
transferred under this ESA shall be included in the ESS Energy Payment Rate. 

(B) Seller and Buyer shall execute all documents and instruments necessary to 
effect transfer of the Future Environmental Attributes to Buyer or its respective designee(s).  

(C) Ownership by Buyer of Future Environmental Attributes shall include any 
Future Environmental Attributes that are reserved or “banked” throughout the Term of this ESA, 
but not used, sold, assigned or otherwise transferred during the Term of this ESA. Buyer may, to 
the extent permitted by Applicable Law and this ESA, assign its rights, title and interest in and to 
any Future Environmental Attributes associated with the Project to one or more third parties under 
any transaction permitted by Applicable Law. 

(D) Except as otherwise provided in Section 8.1, Tax Benefits in effect on the 
Execution Date of this ESA or any successor provision providing for a federal, state and/or local 
tax credit or financial benefit determined by reference to renewable electric energy produced from 
renewable energy resources or the storage of electrical energy shall be owned by Seller. 

(E) Seller shall timely register the Project, as necessary, so that the Project is 
compliant with reporting requirements related to Future Environmental Attributes and certification 
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requirements under any applicable federal, state, or regional program or Applicable Law. 
Notwithstanding anything herein to the contrary, in no event shall Seller incur costs to comply with 
this Article 11 which exceed Twenty-Five Thousand Dollars ($25,000) per MW in the aggregate 
over the Term (“Future Environmental Attribute Cost Cap”), except following Buyer’s written 
agreement to reimburse Seller for such excess costs. 

ARTICLE 12 
Default and Remedies 

12.1 Events of Default of Seller. 

(A) Any of the following events shall constitute an Event of Default of Seller 
upon its occurrence and no cure period shall be applicable other than as set forth in Section 
12.1(A)(6) and 12.1(A)(7) below: 

(1) Seller’s dissolution or liquidation; 

(2) Seller’s assignment of this ESA (or any of its rights hereunder) for 
the benefit of creditors, except as permitted pursuant to Article 18 and in any consent to 
collateral assignment with a Lender; 

(3) Seller’s filing of a petition in voluntary bankruptcy or insolvency or 
for reorganization or arrangement under the bankruptcy laws of the United States or under 
any insolvency law of any state, or Seller’s voluntarily taking advantage of any such law 
by answer or otherwise; 

(4) The sale by Seller to a third party, or diversion by Seller for any use, 
of Product committed to Buyer by Seller;  

(5) Seller’s actual fraud, waste, tampering with Buyer-owned facilities, 
or other material misrepresentation or willful misconduct in connection with this ESA or 
the operation of the Project; 

(6) The failure of Seller to maintain Security in accordance with Article 
19, unless remedied within ten (10) Business Days of Seller’s receipt of written notice of 
such failure from Buyer or the entity providing such Security; or 

(7) The failure of Seller Guarantor or Seller to make, when due, any 
payment due to Buyer under or in connection with this ESA, unless remedied within ten 
(10) Business Days of Seller’s receipt of written notice of such failure from Buyer (subject 
to Seller’s rights with respect to disputed payments under Article 9 and net of outstanding 
damages and any other rights of offset that Seller may have pursuant to this ESA); or 

(8) Seller’s failure to achieve the Commercial Operation Date for the 
Project on or prior to the Guaranteed Start Date or other date mutually agreed to by the 
Parties. 
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(B) Any of the following events shall constitute an Event of Default of Seller 
upon the failure of Seller to cure within thirty (30) Days after the date of written notice from Buyer 
to Seller, or such longer period as may be necessary to effectuate a cure provided that Seller has 
commenced and diligently continues its efforts to effectuate a cure, not to exceed an additional 
thirty (30) Days:  

(1) Seller’s Abandonment of construction or operation of the Project; 

(2) Except to the extent arising from the acts or omissions of the 
Transmission Provider or Buyer, Seller is not able to make Product available at the Point 
of Delivery as a result of the Project not maintaining its interconnection with the 
Transmission Provider’s Interconnection Facilities or otherwise fails to maintain in effect 
any agreements required to make Product available at the Point of Delivery;  

(3) Seller’s failure to comply with any other material obligation under 
this ESA, which would result in an adverse impact on Buyer;  

(4) The Project fails, after the Commercial Operation Date, to obtain an 
Actual ESS Availability Percentage of at least eighty percent (80%) over any twenty-four 
(24) consecutive Months during the Term excepting to the extent due to (i) a Transformer 
Failure, or (ii) as a result of a material serial defect not generally known in the energy 
storage industry (which exception may apply only twice during the Term), provided that 
in the case of (i) or (ii), the 30-Day cure period indicated in Section 12.1(B) does not apply 
and Seller remediates the cause of the shortfall of Actual ESS Availability Percentage 
requirements as soon as reasonably practicable, however, in no event later than ninety (90) 
days after falling below the eighty percent (80%) value.  Notwithstanding the above, Seller 
shall notify Buyer within thirty (30) days after the initial occurrence of a Transformer 
Failure of the steps that Seller is taking to remediate the failure and thereafter keeps Buyer 
apprised, on a monthly basis, of Seller’s progress towards resolving the Transformer 
Failure; 

(5) Seller fails to timely register the Project or should Future 
Environmental Attributes become available, fails to ensure timely registration of the Future 
Environmental Attributes in accordance with the terms of this ESA; or 

(6) The Project fails, after the Commercial Operation Date, to maintain 
an ESS Capacity above ninety percent (90%) of the Guaranteed ESS Capacity referenced 
in Section 3.12. 

(C) Any of the following events shall constitute an Event of Default of Seller 
upon the failure of Seller to cure within sixty (60) Days after the date of written notice from Buyer 
to Seller, or such longer period as may be necessary to effectuate a cure provided that Seller has 
commenced and diligently continues its efforts to effectuate a cure, not to exceed an additional 
thirty (30) Days: 

(1) Seller’s assignment of this ESA, or any Change of Control of Seller, 
or Seller’s sale or transfer of its interest, or any part thereof, in the Project, except as 
permitted in accordance with Article 18; 
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(2) Any representation or warranty made by Seller in this ESA shall 
prove to have been false or misleading in any material respect when made or ceases to 
remain true during the Term if such cessation would reasonably be expected to result in a 
material adverse impact on Buyer; or 

(3) The filing of an involuntary case in bankruptcy or any proceeding 
under any other insolvency law against Seller as debtor or its parent or any Affiliate that 
could materially impact Seller’s ability to perform its obligations hereunder; provided, 
however, that Seller does not obtain a stay or dismissal of the filing within the cure period. 

12.2 Events of Default of Buyer. 

(A)  Any of the following shall constitute an Event of Default of Buyer upon its 
occurrence, and no cure period shall be applicable: 

(1) Buyer’s dissolution or liquidation provided that division of 
Buyer into multiple entities shall not constitute dissolution or liquidation; 

(2) Buyer’s assignment of this ESA (or any of its rights 
hereunder) for the benefit of creditors; 

(3) Buyer’s filing of a voluntary petition in bankruptcy or 
insolvency or for reorganization or arrangement under the bankruptcy laws of the 
United States or under any insolvency law of any State, or Buyer voluntarily taking 
advantage of any such law by answer or otherwise; or 

(4) Buyer’s actual fraud, waste, tampering with Seller-owned 
facilities or other material misrepresentation or willful misconduct in connection 
with this ESA or the operation of the Project. 

(B)  Buyer’s failure to make any payment due hereunder (subject to Buyer’s 
rights with respect to disputed payments under Article 9 and net of outstanding damages and any 
other rights of offset that Buyer may have pursuant to this ESA) shall constitute an Event of Default 
upon the failure of Buyer to cure within twenty (20) Days of written notice from Seller to Buyer. 

(C) Buyer’s failure to comply with any other material obligation under this ESA, 
which would result in a material adverse impact on Seller shall constitute an Event of Default of 
Buyer upon the failure of Buyer to cure within thirty (30) Days after the date of written notice from 
Seller to Buyer, or such longer period as may be necessary to effectuate a cure provided that Buyer 
has commenced and diligently continues its efforts to effectuate a cure, not to exceed an additional 
thirty (30) Days. 

(D)  Any of the following shall constitute an Event of Default of Buyer upon the 
failure of Buyer to cure within sixty (60) Days after the date of written notice from Seller to Buyer. 
or such longer period as may be necessary to effectuate a cure provided that Buyer has commenced 
and diligently continues its efforts to effectuate a cure, not to exceed an additional thirty (30) Days: 
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(1) The filing of an involuntary case in bankruptcy or any 
proceeding under any other insolvency law against Buyer; provided, however, that 
Buyer does not obtain a stay or dismissal of the filing within the cure period; 

(2) Buyer’s assignment of this ESA, except as permitted in 
accordance with Article 18; or 

(3) Any representation or warranty made by Buyer in this ESA 
shall prove to have been false or misleading in any material respect when made or 
ceases to remain true during the Term if such cessation would reasonably be 
expected to result in a material adverse impact on Seller. 

12.3 Damages Prior to Termination. 

(A) Upon the occurrence of an Event of Default, and subject in each case to the 
limitation on damages set forth in Section 12.7, the Non-Defaulting Party shall have the right to (i) 
collect damages accruing prior to the Early Termination Date of this ESA from the Defaulting Party 
as set forth in Section 12.3(B); (ii) exercise its rights pursuant to Section 12.5; (iii) suspend 
performance; (iv) with respect to a Seller Event of Default, exercise its rights pursuant to 
Section 12.10 with respect to any Security; and (v) exercise its rights to terminate this ESA pursuant 
to Section 12.4. 

(B) For all Events of Default, the Non-Defaulting Party shall be entitled, subject 
to limitations on damages set forth in Section 12.7, to receive from the Defaulting Party all of the 
damages incurred by the Non-Defaulting Party in connection with such Event of Default prior to 
the Early Termination Date; provided, that if an Event of Default has occurred and has continued 
uncured for a period of one hundred eighty (180) Days, the Non-Defaulting Party shall be required 
to either waive its right to collect further damages on account of such Event of Default or elect to 
terminate this ESA as provided for in Section 12.4. If Seller is the Defaulting Party, the Parties 
agree that the damages recoverable by Buyer hereunder on account of an Event of Default of Seller 
shall include, to the extent applicable, an amount of cover damages equal to Replacement ESS 
Costs minus the Contract Value or portion thereof proportional to the product of (x) the quantity of 
Product so replaced, and (y) the ESS Capacity Payment Rate. Further, Seller acknowledges and 
agrees that in addition to the foregoing, Seller shall be obligated to pay Buyer any such damages 
associated with replacement of Product notwithstanding the availability or prices of electric energy 
and capacity from other fuel sources, such as natural gas.  Seller also shall be obligated to pay Buyer 
any penalties levied by any Governmental Authority in connection with Seller’s failure to deliver 
to Buyer any Future Environmental Attributes that may become available pursuant to this ESA, 
provided that Buyer has used commercially reasonable efforts to avoid, minimize, or mitigate such 
penalties.  Seller also shall be obligated to pay Buyer any penalties levied by any Governmental 
Authority in connection with Seller’s failure to deliver to Buyer any Future Environmental 
Attributes pursuant to this ESA, if such failure arises out of Seller’s negligence or willful 
misconduct. Seller acknowledges that Buyer entered into this ESA for the procurement of Product, 
which includes Future Environmental Attributes.  If Buyer is the Defaulting Party, the Parties agree 
that damages recoverable by Seller hereunder on account of an Event of Default of Buyer shall 
include costs and losses incurred by Seller due to such Event of Default, including, to the extent 
applicable, an amount of cover damages equal to the Solar Energy Output generated under the PPA 
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following such Event of Default multiplied by the ESS Energy Payment Rate, plus, to the extent 
that the Solar Facility is unable to produce Solar Energy Output due to the Event of Default of 
Buyer, an additional quantity equal to the Solar Energy Output that would have been produced by 
Seller absent such Event of Default of Buyer, multiplied by the ESS Energy Payment Rate; provided 
that the foregoing amount shall be reduced by an amount equal to (A) the amount of any revenues 
that Seller, using commercially reasonable efforts, is able to obtain by selling Product to a third 
party or into the market, less (B) Seller’s costs and expenses incurred to effectuate any such sales. 

12.4 Termination.  Upon the occurrence of an Event of Default, the Non-Defaulting Party 
shall have the right to declare a date, which shall be between fifteen (15) and sixty (60) Days after 
the notice thereof, upon which this ESA shall terminate (“Early Termination Date”).  Upon the 
effective designation of an Early Termination Date, the Non-Defaulting Party will have the right to 
immediately suspend performance under this ESA, except that Seller may not suspend performance 
of its obligation to post and maintain Development Security and Delivery Term Security in 
accordance with Article 19.  Neither Party shall have the right to terminate this ESA except as 
provided for upon the occurrence of an Event of Default as described above or as may be otherwise 
explicitly provided for in this ESA. Upon the termination of this ESA under this Section 12.4 for 
an Event of Default, the Non-Defaulting Party shall be entitled to receive the Termination Payment 
from the Defaulting Party, subject to the limitation on damages set forth in Section 12.7.  As soon 
as practicable after the Early Termination Date, the Non-Defaulting Party shall (a) calculate the 
Termination Payment; and (b) give notice to the Defaulting Party of the amount of the Termination 
Payment.  The notice shall include a written statement explaining in reasonable detail the 
calculation of such amount and the sources for such calculation.  The Termination Payment shall 
be made to the Non-Defaulting Party, as applicable, within ten (10) Business Days after such notice 
is effective. If Seller is the Defaulting Party, the Termination Payment will equal the Buyer 
Termination Payment less any amounts due from Buyer (net of any amounts due from Seller), and 
if Buyer is the Defaulting Party, the Termination Payment will equal the Seller Termination 
Payment plus any amounts due from Buyer (net of any amounts due from Seller).   

(A) If Seller is the Defaulting Party, as soon as practicable after notice of the 
Early Termination Date, Buyer shall calculate the Buyer Termination Payment in a commercially 
reasonable manner as of the Early Termination Date in accordance with this Section 12.4(A).  The 
notice shall include a written statement explaining in reasonable detail the calculation of such 
amount.  In calculating such amount, Buyer shall use information from third parties who may 
include dealers in the relevant markets, end-users of the relevant product, information vendors and 
other sources of market information.  Buyer shall not have to enter into a replacement contract to 
establish a Buyer Termination Payment.    Any dispute between the Parties with respect to the Buyer 
Termination Payment calculation shall be subject to the dispute resolution provisions set forth in 
Section 13.8. 

(B) If Buyer is the Defaulting Party, as soon as practicable after notice of the 
Early Termination Date, Seller shall deliver written notice to Buyer of the amount of the Seller 
Termination Payment.  The notice shall include a written statement explaining in reasonable detail 
the calculation of such amount.  In calculating such amount, Seller shall use information from third 
parties who may include dealers in the relevant markets, end-users of the relevant product, 
information vendors and other sources of market information.  Seller shall not have to enter into a 
replacement contract to establish a Seller Termination Payment.  Any dispute between the Parties 
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with respect to the Seller Termination Payment calculation shall be subject to the dispute resolution 
provisions set forth in Section 13.8. 

(C) Unless otherwise mutually agreed by the Parties, the conditions in this 
Section 12.4(C) shall apply. 

(1) If the PPA is terminated due to an Event of Default (as 
defined in the PPA) of Seller under the PPA and Seller terminates this ESA, such 
termination shall be considered an Event of Default of Seller under this ESA and 
Buyer shall be entitled to pursue its remedies under this ESA. 

(2) If the PPA is terminated due to either (x) an Event of Default 
of Buyer, or (y) an extended Force Majeure Event (all as defined in the PPA) and 
Seller terminates this ESA, such termination shall not be considered an Event of 
Default of Seller under this ESA. 

(3) If the PPA is terminated due to an Event of Default (as 
defined in the PPA) of Buyer under the PPA and Seller elects to terminate this ESA, 
such termination of the PPA shall be considered an Event of Default of Buyer under 
this ESA and Seller shall be entitled to pursue its remedies under this ESA. 

(D) If the PPA is terminated for any reason and the ESA remains binding, the 
Parties shall meet and confer within fifteen (15) days of the early termination of the PPA to establish 
an alternative ESS Energy Payment structure.  If the Parties cannot agree on an alternative ESS 
Energy Payment structure that complies with Buyer’s accounting and operating lease structure 
requirements, and the PPA was terminated due to an Event of Default of Seller, the Buyer 
Termination Payment under the PPA shall include any increased costs or financial impacts 
associated with the revised ESS Energy Payment structure and the required financial treatment of 
debt liabilities within Buyer’s accounting system. 

12.5 Specific Performance.  In addition to the other remedies specified in this Article 12, 
each Party shall be entitled to seek a decree compelling specific performance with respect to, and 
shall be entitled, without the necessity of filing any bond, to seek the restraint by injunction of any 
actual or threatened breach of any material performance obligation of the other Party under this 
ESA. 

12.6 Remedies Cumulative.  Subject to limitations on damages set forth in Section 12.7, 
each right or remedy of the Parties provided for in this ESA shall be cumulative of and shall be in 
addition to every other right or remedy provided for in this ESA, and the exercise, or the beginning 
of the exercise, by a Party of any one or more of the rights or remedies provided for herein shall 
not preclude the simultaneous or later exercise by such Party of any or all other rights or remedies 
provided for herein. 

12.7 Waiver and Exclusion of Other Damages.  The Parties confirm that the express 
remedies and measures of damages provided in this ESA satisfy its essential purposes. If no remedy 
or measure of damages is expressly herein provided, the obligor’s liability shall be limited to direct, 
actual damages only.  NEITHER PARTY SHALL BE LIABLE TO THE OTHER PARTY FOR 
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY, OR INDIRECT DAMAGES, 

DocuSign Envelope ID: DB61A74B-BB4F-4A27-8AA7-AFFCD87D10C2DocuSign Envelope ID: A1D316F8-08F9-48EC-9426-A638B46C5B54



 

50 
160045028v7 

Sky Ranch Energy 
Storage Agreement 

LOST PROFITS, OR OTHER BUSINESS INTERRUPTION DAMAGES BY STATUTE, IN 
TORT OR CONTRACT (EXCEPT TO THE EXTENT EXPRESSLY PROVIDED HEREIN).  To 
the extent any damages are required to be paid hereunder are deemed liquidated, the Parties 
acknowledge that the damages are difficult or impossible to determine, that otherwise obtaining an 
adequate remedy is inconvenient, and that the liquidated damages constitute a reasonable 
approximation of the harm or loss. 

12.8 Payment of Amounts Due to Buyer.  Without limiting any other provisions of this 
Article 12 and at any time before or after termination of this ESA, Buyer may send Seller an invoice 
for such damages or other amounts as are due to Buyer at such time from Seller under this ESA, 
and such invoice shall be payable in the manner, and in accordance with the applicable provisions, 
set forth in Article 9, including the provision for late payment charges. 

12.9 Duty to Mitigate.  Each Party agrees that it has a duty to mitigate damages and 
covenants that it will use commercially reasonable efforts to minimize any damages it may incur as 
a result of the other Party’s performance or non-performance of this ESA. 

12.10 Security Rights.  Upon or at any time after the occurrence and during the 
continuation of an Event of Default enumerated in Section 12.1 or an Early Termination Date 
affecting Seller, Buyer may exercise any of the rights and remedies with respect to any Security, 
including any ancillary rights and remedies under Applicable Law then in effect. Buyer shall apply 
the proceeds of the Security realized upon the exercise of any such rights or remedies to reduce 
Seller’s obligations under this ESA, subject to Buyer’s obligation to return any surplus proceeds 
remaining after such obligations are satisfied in full. 

ARTICLE 13 
Contract Administration and Notices 

13.1 Notices in Writing.  Notices required by this ESA shall be addressed to the other 
Party at the addresses noted in Exhibit D as either Party updates them from time to time by written 
notice to the other Party. Any notice, request, consent, or other communication required or 
authorized under this ESA to be given by one Party to the other Party shall be in writing. It shall 
either be hand delivered or mailed via overnight service with signature required upon receipt, to the 
representative of said other Party. If hand delivered, the notice, request, consent or other 
communication shall be simultaneously sent by facsimile or other electronic means. Any such 
notice, request, consent, or other communication shall be deemed to have been received by the close 
of the Business Day on which it was hand delivered or transmitted electronically (unless hand 
delivered or transmitted after such close in which case it shall be deemed received at the close of 
the next Business Day). Real-time or routine communications concerning operation of the Project 
shall be exempt from this Section. 

13.2 Representative for Notices.  Each Party shall maintain a designated representative 
to receive notices, who shall be identified on Exhibit D to this ESA. Either Party may, by written 
notice to the other Party, change the representative or the address to which such notices and 
communications are to be sent. 
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13.3 Authority of Representatives.  The Parties’ representatives designated above shall 
have authority to act for their respective principals in all technical matters relating to performance 
of this ESA and to attempt to resolve disputes or potential disputes. However, in their capacity as 
representatives, they shall not have the authority to amend or modify any provision of this ESA. 
 

13.4 Records.  Seller and Buyer shall each keep and maintain complete and accurate 
records and all other data required by each of them for the purposes of proper administration of this 
ESA, including but not limited to books and records necessary for billing and payments and such 
records as may be required by any Governmental Authority or pursuant to Applicable Law. All 
records of Seller and Buyer pertaining to the operation of the Project or this ESA as specified herein 
or otherwise shall be maintained at the Project or in an office of Seller or Buyer, as applicable, in 
such format as may be required by Applicable Law and/or any Governmental Approval. Each Party 
shall have the right at its sole cost and expense, upon reasonable prior written notice to the other 
Party, during normal business hours, to examine and/or make copies of the records and data of such 
other Party relating to this ESA (including all records and data relating to or substantiating any 
charges paid by or to such other Party, MWh of delivered Discharge Energy, MWh of delivered 
Charging Energy, Seller’s operating procedures, the Project equipment manuals and Operating 
Records).  All records required hereunder shall be maintained in accordance with, and for the 
applicable time periods required by, Applicable Law and the Party’s retention policies, but in no 
event less than five (5) years after the final payment is made under this ESA.  Seller shall provide 
Buyer copies of Operating Records upon Buyer’s request. 

(A) Operating and Maintenance Records. Seller shall maintain an accurate and 
up-to-date operating log, in electronic format, at the Project that will include, without limitation, 
dispatch and scheduled Discharge Energy delivered,  Charging Energy received, and House Energy 
consumption; changes in operating status; planned outages, deratings and curtailments; any unusual 
conditions found during inspections; environmental records including environmental permits; 
maintenance; any other operating or maintenance records as may be required by state or federal 
regulatory authorities and WECC and any other information required under Prudent Utility 
Practices or any Project agreement (in the prescribed format); and Seller Forced Outages (“O&M 
Records”). 

(B) Billing and Payment Records. To facilitate payment and verification, Seller 
and Buyer shall keep all books and records necessary for billing and payments in accordance with 
the provisions of Article 9 and grant the other Party reasonable access to those records, subject to 
such Party’s ability to redact information it reasonably deems competitively sensitive; provided, 
such redactions do not prohibit a Party’s ability to exercise its rights and perform its obligations 
under this ESA.  

(C) Project Development Records and Data Submissions. Seller shall submit or 
cause to be submitted to Buyer the following documents on or before the dates specified below: 

(1) No later than thirty (30) Days after the Execution Date and ending on 
the Commercial Operation Date, (i) monthly or quarterly construction progress reports, as 
applicable, in such form as may be agreed to by Buyer in accordance with Section 10.1(A) 
and 10.1(B); and (ii) reports of any new condition or event that may have a material adverse 

DocuSign Envelope ID: DB61A74B-BB4F-4A27-8AA7-AFFCD87D10C2DocuSign Envelope ID: A1D316F8-08F9-48EC-9426-A638B46C5B54



 

52 
160045028v7 

Sky Ranch Energy 
Storage Agreement 

effect on the timely completion of the Project, when and as Seller becomes aware of any 
such condition or event. 

(2) No later than thirty (30) Days prior to the start of the Test Period, (i) 
evidence demonstrating that Seller has obtained all Governmental Approvals then required 
to be obtained for the ownership, operation and maintenance of, and the supply of Product 
from, the Project in accordance with this ESA; and (ii) a list identifying the remaining 
Governmental Approvals for which Seller is responsible under the terms of this ESA, 
which Governmental Approvals are not yet required for the operation and maintenance of, 
and the supply of Product from, the Project, together with a plan for obtaining such 
Governmental Approvals and an estimate of the time within which such Governmental 
Approvals will be obtained by Seller; provided, however, that the plan for obtaining any 
outstanding Governmental Approvals that relate to environmental, health and safety 
matters shall be reasonably acceptable to Buyer.  

(3) As soon as available, but not later than sixty (60) Days following the 
Commercial Operation Date for the Project, two (2) copies of all results of Commissioning 
Tests performed on the ESS. 

(4) Upon request by Buyer, one (1) signed and sealed copy of all as-built 
drawings for the Project, including the civil and architectural works. 

(5) The receipt of the above schedules, data, certificates and reports by 
Buyer (i) shall not be construed as an endorsement by Buyer of the design of the Project; 
(ii) does not constitute a warranty by Buyer as to the safety, durability or reliability of the 
Project; (iii) does not otherwise relieve Seller of any of its obligations or potential liabilities 
under the Project contracts; or (iv) except with respect to the obligations of Buyer to 
maintain the confidentiality of documents and information received by it, does not impose 
any obligation or liability on Buyer. 

13.5 Provision of Real-Time Data.  Upon request by Buyer, Seller shall provide real-time, 
read-only and downloadable electronic access to Buyer of all meteorological and other related data 
collected at the Project and corresponding unit availability data. 

13.6 Examination of Records.  Buyer may review operating procedures, equipment 
manuals, Operating Records and data kept by Seller relating to transactions under and 
administration of this ESA, at any time during the period the records are required to be maintained, 
from time to time upon request and during normal business hours.  Buyer shall have the right, upon 
reasonable notice and at its sole expense (unless Seller has defaulted under this ESA, in which case 
Seller will bear the expense), to examine the records of Seller to the extent reasonably necessary to 
verify the accuracy of any statement, charge or computation made pursuant to this ESA.  If any 
such examination reveals any inaccuracy in any invoice, the necessary adjustments in such invoice 
and any underpayment by Buyer will be paid, and any overpayment by Buyer will be reimbursed 
by Seller, promptly in accordance with payment provisions in this ESA.  
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13.7 Exhibits.  Either Party may change the information for its notice addresses in 
Exhibit D at any time without the approval of the other Party. Exhibit A, Exhibit B, and Exhibit E 
may be changed at any time with the mutual consent of both Parties. 

13.8 Resolution of Issues.  The Parties agree that it is in the best interest of both Parties 
to attempt to resolve disputes that arise under this ESA in a quick and inexpensive manner. To that 
end, the Parties commit to use commercially reasonable efforts to resolve disputes informally. For 
all disputes that arise under this ESA, the Parties immediately, through their designated 
representatives, shall negotiate with one another in good faith in order to reach resolution of the 
dispute. Such negotiation shall commence within five (5) Business Days of the date of the letter 
from one Party representative to the other Party representative notifying that Party of the nature of 
the dispute. In the event that the Parties’ representatives cannot agree to a resolution of the dispute 
within thirty (30) Days after the commencement of negotiations, written notice of the dispute 
(“Dispute Notice”), together with a statement describing the issues or claims, shall be delivered, 
within five (5) Business Days after the expiration of such thirty (30) Day period, by each of the 
Parties’ representatives to its respective senior officer or official (such senior officer or official to 
be selected by each of the Party representatives in his or her sole discretion, provided such senior 
officer or official has authority to bind the respective Party). Within five (5) Business Days after 
receipt of the Dispute Notice, the senior officers or officials for both Parties shall negotiate in good 
faith to resolve the dispute, provided that the failure to deliver such Dispute Notice shall not 
prejudice either Party’s right to submit such dispute to litigation. In the event that the senior officers 
or officials cannot resolve such dispute within thirty (30) Days after the matter was submitted to 
them, then either Party may, in its sole discretion, submit the matter to mediation under the New 
Mexico Mediation Procedures Act. If mediation does not resolve the dispute within thirty (30) Days 
of the submission to mediation, then either Party may seek legal and equitable remedies.  If a Party 
receiving notice of a demand for mediation does not agree in writing within ten (10) Days to 
participate in mediation, then the Party demanding mediation may, after giving three (3) Business 
Days’ written notice, declare the mediation process unsuccessful and initiate the pursuit of legal 
and equitable remedies. 
 

ARTICLE 14 
Force Majeure 

14.1 Definition. 

(A) Neither Party will be considered to be in default in respect to any obligation 
hereunder if delays in or failure of performance is due to a Force Majeure Event, except for the 
obligation to pay monies due. A “Force Majeure Event” shall mean an event or circumstance that 
arises after the Execution Date that (i) is not reasonably foreseeable, (ii) is beyond the reasonable 
control of and is not caused by the negligence or lack of due diligence of the affected Party or its 
contractors or suppliers, and (iii) adversely affects the performance by that Party of its obligations 
under or pursuant to this ESA. Such events or circumstances may include, but are not limited to: 
actions or inactions of any Governmental Authority or any civil, tribal, or military authority, acts 
of God, war, riot or insurrection, terrorism, blockades, embargoes, sabotage (including arson and 
vandalism), epidemics, pandemics, explosions and fires not caused by a failure to operate the 
Project in accordance with Prudent Utility Practices, hurricanes, floods, unusually severe weather 
events not excluded in subpart (C)(viii) below, strikes, lockouts or other labor disputes (not caused 
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by the failure of the affected Party to comply with the terms of a collective bargaining agreement). 
Given the current conditions, the Parties agree that COVID-19 shall be considered a Force Majeure 
Event only if the affected Party’s ability to perform its obligations under this Agreement is 
prevented or substantially hindered due to new circumstances with respect to COVID-19 that leads 
to (i) the work not being exempt from any restrictions on work imposed by a Governmental 
Authority, or (ii) any other order, rule, regulation or action or delays by any Governmental 
Authorities, including permitting delays, in either event that are not in effect and/or applicable to 
the Project as of the Execution Date. 

(B) Equipment breakdown or the inability of Seller to use equipment due to its 
design, construction, operation, or maintenance, the inability of Seller to meet regulatory standards, 
or failure by Seller to obtain on a timely basis and maintain a necessary permit or other regulatory 
approval shall not be considered a Force Majeure Event, unless Seller can demonstrate that the 
event was not reasonably foreseeable, was beyond Seller’s reasonable control, and was not caused 
by the negligence or lack of due diligence by Seller or its agents. 

(C) Notwithstanding the foregoing, the term Force Majeure Event does not 
include (i) inability by Seller to procure equipment for the Project or any component parts therefor, 
for any reason (the risk of which is assumed by Seller); (ii) any other acts or omissions of any third 
party, including any vendor, materialman, customer, or supplier of Seller, or any full or partial 
curtailment in the Product of the Project caused by or arising from the acts or omissions of such 
third parties, unless such acts or omissions are themselves excused by reason of a Force Majeure 
Event, as the definition is applied to such third party, and such event constitutes a Force Majeure 
Event, as the definition is applied to Seller; (iii) any delay caused by the processing of Seller’s 
interconnection request; (iv) any full or partial curtailment in the electric output of the Project that 
is caused by or arises from a mechanical or equipment breakdown, or other mishaps, events or 
conditions, attributable to normal wear and tear; (v) failure to abide by Prudent Utility Practices; 
(vi) changes in market conditions or actions of Governmental Authorities (or other events or 
circumstances) that affect the cost of equipment, labor, materials or supplies, or that affect demand 
for power or price for any of Seller’s or Buyer’s products; or (vii) except as set forth in (A) above, 
any labor strikes, slowdowns or stoppages, or other labor disruptions against a Party or its 
contractors or subcontractors; or (viii) weather events or sudden actions of the natural elements 
within twenty (20) year normal weather patterns, including normal lightning strikes, but excluding 
unusually severe events, such as tornadoes and floods. 

(D) In no event will any delay or failure of performance caused by a Force 
Majeure Event extend this ESA beyond its stated Term. Notwithstanding any other provision in this 
ESA to the contrary, in the event that any delay or failure of performance caused by a Force Majeure 
Event affecting Seller continues for an uninterrupted period of one hundred eighty (180) Days from 
its inception (with respect to a Force Majeure Event occurring prior to the Commercial Operation 
Date) or three hundred sixty five (365) days from its inception (with respect to a Force Majeure 
Event occurring after the Commercial Operation Date), either Party may, at any time following the 
end of such period, terminate this ESA upon written notice to the affected Party, without further 
obligation by either Party except as to costs and balances incurred prior to the effective date of such 
termination. 
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(E) Except as otherwise provided in this ESA, each Party shall be excused from 
performance when non-performance was caused, directly or indirectly, by a Force Majeure Event 
but only and to the extent thereof, and existence of a condition of Force Majeure Event shall not 
relieve the Parties of certain obligations under this ESA (including payment obligations) to the 
extent that performance of such obligations is not precluded by the condition of Force Majeure 
Event. 

14.2 Notification Obligations.  In the event of any delay or nonperformance resulting 
from a Force Majeure Event, the Party claiming that a Force Majeure Event has occurred shall 
notify the other Party as soon as reasonably practicable by telephone and/or email, and in writing 
as soon as reasonably practicable but in no case later than ten (10) Business Days after the Party 
becomes aware of the Force Majeure Event ; provided that failure to provide notice within such 
period only waives the Force Majeure Event as to periods prior to when the notice is given of such 
occurrence, of the nature, cause, date of commencement thereof and the anticipated duration, and 
shall indicate whether any deadlines or date(s) imposed hereunder may be affected thereby. The 
suspension of performance shall be of no greater scope and of no greater duration than is necessary. 
A Party claiming that a Force Majeure Event has occurred shall not be entitled to relief therefor 
unless and until it has delivered a notice therefor as required in this Section. The Party claiming 
that a Force Majeure Event has occurred shall notify the other Party of the cessation of the Force 
Majeure Event or of the conclusion of the affected Party’s cure for the Force Majeure Event, in 
either case as soon as reasonably practicable. 

14.3 Duty to Mitigate.  The Party claiming that a Force Majeure Event has occurred shall 
use its commercially reasonable efforts to cure the cause(s) preventing its performance of this ESA 
and shall provide to the other Party weekly progress reports describing actions taken to end the 
Force Majeure Event; provided, however, that the settlement of strikes, lockouts and other labor 
disputes shall be entirely within the discretion of the affected Party, and such Party shall not be 
required to settle such strikes, lockouts or other labor disputes by acceding to demands which such 
Party deems to be unreasonable. 

14.4 Force Majeure Event Occurring After Commercial Operation.   

(A) Upon the occurrence and during the continuance of a Force Majeure Event 
and the effects thereof, to the extent that a Force Majeure Event affects the ability of either Buyer 
or the Transmission Provider to accept Discharge Energy from the Project or to deliver Charging 
Energy to the Project or otherwise prevents the ability of the ESS to deliver Product, then the hours 
of the reduced delivery of Product shall be excluded from the determination of the ESS Energy 
Payment as set forth in Section 8.1. In this instance, the ESS Energy Payment shall be reduced by 
the sum of the amount of Solar Energy Output (in MWh) delivered to the Point of Delivery during 
the ESA Force Majeure Event and any Solar Energy Output that otherwise would have been 
delivered to the Point of Delivery but for a Force Majeure Event impacting both the PPA and the 
ESA, multiplied by the percentage of the ESS capacity impacted by the Force Majeure, multiplied 
by the ESS Energy Payment Rate. 

(B) In the case that Seller fails to obtain authorization from the Transmission 
Provider to allow the ESS to accept Charging Energy from the electrical grid and Buyer, 
nevertheless, has granted the Commercial Operation Date, upon the occurrence and during the 
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continuance of (i) a Force Majeure Event and the effects thereof, to the extent that a Force Majeure 
Event prevents the ability of the Solar Facility to supply Charging Energy to the Project, or (ii) an 
unscheduled outage of the Solar Facility to the extent that such outage prevents the ability of the 
Solar Facility to supply Charging Energy to the Project that lasts longer than forty-eight (48) hours, 
then in the case of (i) the hours during which the Force Majeure Event occurs,  and in the case of 
(ii) the hours beyond the forty-eight (48) hour duration shall be excluded from the determination of 
the ESS Energy Payment as set forth in Section 8.1. In the case of (i), the ESS Energy Payment 
shall be reduced by the sum of the amount of Solar Energy Output (in MWh) delivered to the Point 
of Delivery during the Force Majeure Event and any Solar Energy Output that otherwise would 
have been delivered to the Point of Delivery but for the Force Majeure Event, multiplied by the 
ESS Energy Payment Rate. In the case of (ii), the ESS Energy Payment shall be reduced by the sum 
of the amount of Solar Energy Output (in MWh) that would have been delivered to the Point of 
Delivery after the initial forty-eight (48) hour duration but for the unscheduled outage of the Solar 
Facility, multiplied by the ESS Energy Payment Rate. 

(C) In the case of (A) and (B) above, the amount of Solar Energy Output that 
would have otherwise been delivered to the Point of Delivery shall be reasonably calculated by 
Seller taking into account weather and pyranometer data from the meteorological station(s) at the 
Site for all or a portion of the Solar Units taken out of service due to the Force Majeure Event or 
unscheduled outage but excluding any Solar Unit(s) taken out of service or operating at a reduced 
capacity for other reasons, and adjusted to account for electrical losses in delivering Energy to the 
Point of Delivery. Buyer shall have the right to review and approve Seller’s calculations. 

ARTICLE 15 
Representations, Warranties and Covenants 

15.1 Seller’s Representations, Warranties and Covenants.  Seller hereby represents and 
warrants as follows: 

(A) Seller is a limited liability company duly organized, validly existing and in 
good standing under the laws of the State of Delaware.  Seller is qualified to do business in each 
other jurisdiction where the failure to so qualify would have a material adverse effect on the 
business or financial condition of Seller; and Seller has all requisite power and authority to conduct 
its business, to own its properties, and to execute, deliver, and perform its obligations under this 
ESA. 

(B) Except for the Seller Board Approval (which shall be obtained prior to the 
Commercial Operation Date), the execution, delivery, and performance of its obligations under this 
ESA by Seller have been duly authorized by all necessary corporate action, and do not and will not: 

(1) require any consent or approval by any governing body of Seller, 
other than that which has been obtained and is in full force and effect; 

(2) violate any Applicable Law, or violate any provision in any 
formation documents of Seller, the violation of which could have a material adverse effect 
on the ability of Seller to perform its obligations under this ESA; 
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(3) result in a breach or constitute a default under Seller’s formation 
documents or bylaws, or under any agreement relating to the management or affairs of 
Seller or any indenture or loan or credit agreement, or any other agreement, lease, or 
instrument to which Seller is a party or by which Seller or its properties or assets may be 
bound or affected, the breach or default of which could reasonably be expected to have a 
material adverse effect on the ability of Seller to perform its obligations under this ESA; 
or 

(4) result in, or require the creation or imposition of any mortgage, deed 
of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other 
than in favor of a Lender or as otherwise may be contemplated by this ESA) upon or with 
respect to any of the assets or properties of Seller now owned or hereafter acquired, the 
creation or imposition of which could reasonably be expected to have a material adverse 
effect on the ability of Seller to perform its obligations under this ESA.  

(C) The obligations of Seller under this ESA are valid and binding obligations 
of Seller. 

(D) The execution and performance of this ESA will not conflict with or 
constitute a breach or default under any contract or agreement of any kind to which Seller is a party 
or any judgment, order, statute, or regulation that is applicable to Seller or the Project. 

(E) To the knowledge of Seller, and except for those permits, consents, 
approvals, licenses and authorizations identified in Exhibit E, which Seller anticipates will be 
obtained by Seller in the ordinary course of business, all Governmental Approvals necessary for 
Seller’s execution, delivery and performance of this ESA have been duly obtained and are in full 
force and effect. 

(F) Seller shall comply with all Applicable Laws in effect or that may be enacted 
during the Term. 

(G) Seller shall disclose to Buyer the extent of, and as soon as it is known to 
Seller, any violation of any Applicable Laws arising out of the construction of the Project, the 
presence of Environmental Contamination at the Project (actual or alleged), or the existence of any 
past or present enforcement, legal, or regulatory action or proceeding relating to such 
Environmental Contamination. 

(H) To the full extent authorized by FERC regulations and the FERC standards 
of conduct, Seller hereby authorizes Buyer to contact and obtain information concerning the Project 
and Interconnection Facilities directly from the Transmission Provider. 

(I) Seller has and/or will have good and marketable title to the Future 
Environmental Attributes immediately prior to delivery to Buyer. 

(J) Seller has not sold, delivered or transferred the Future Environmental 
Attributes to any other Person, in whole or in part. 
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(K) All right, title and interest in and to the Future Environmental Attributes are 
free and clear of any liens, Taxes, claims, security interests or other encumbrances except for any 
right or interest by any entity claiming through Buyer.  

(L) Each Future Environmental Attribute complies with the requirements set 
forth in the New Mexico Renewable Energy Act, NMSA 1978, § 62-16-1 et seq., and Title 17.9.572 
NMAC.  

(M)  As soon as practical but in no event longer than fifteen (15) Days after the 
execution thereof, Seller shall provide a true and correct copy of the Interconnection Agreement to 
Buyer.  On and after the execution of the Interconnection Agreement, Seller shall provide copies of 
any material amendments to the Interconnection Agreement to Buyer.  

(N) After the Commercial Operation Date, Seller will not incur, assume or carry 
any Debt in connection with the Project; 

(O) Subject to ongoing maintenance by Seller, the ESS has a remaining design life 
(starting on the Commercial Operation Date) that is at least equal to twenty-nine (29) years in 
accordance with Prudent Utility Practices, as attested by a Licensed Professional Engineer;  

(P) Except as expressly set forth in this ESA, Seller makes no warranty, express 
or implied, including but not limited to any warranty of merchantability or fitness for a particular 
purpose, or warranty arising from any course of dealing, performance, or usage of trade; 

(Q) This ESA does not provide for the transfer of the Project to Buyer at any time 
during or after the Term; 

(R) This ESA does not grant Buyer an option to purchase the Project or any portion 
of the associated assets at any time during or after the end of the Term; 

(S) Less than seventy five percent (75%) of the useful economic life of the Project 
will be expended upon the end of the Term; 

(T) The present value of the sum of the compensation that Buyer shall pay Seller 
throughout the Delivery Term shall be less than ninety percent (90%) of the fair market value of 
the Project and its associated assets and there is no residual value guaranteed by Buyer that is not 
already reflected in the payment obligations set forth in this ESA; and 

(U) The Project is not a specialized project and will have alternative uses to Seller 
upon the end of the Term. 

15.2 Buyer’s Representations, Warranties and Covenants.  Buyer hereby represents and 
warrants as follows: 

(A) Buyer is a corporation duly organized, validly existing and in good standing 
under the laws of the State of New Mexico and is qualified in each other jurisdiction where the 
failure to so qualify would have a material adverse effect upon the business or financial condition 
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of Buyer. Buyer has all requisite power and authority to conduct its business, to own its properties, 
and to execute, deliver, and perform its obligations under this ESA. 

(B) The execution, delivery, and performance of its obligations under this ESA 
by Buyer have been duly authorized by all necessary corporate action, and do not and will not: 

(1) require any consent or approval of Buyer’s shareholders, officers or 
directors, except as set forth in Section 6.1; 

(2) violate any Applicable Law, or violate any provision in any corporate 
documents of Buyer, the violation of which could have a material adverse effect on the 
ability of Buyer to perform its obligations under this ESA; 

(3) result in a breach or constitute a default under Buyer’s corporate 
charter or bylaws, or under any agreement relating to the management or affairs of Buyer, 
or any indenture or loan or credit agreement, or any other agreement, lease, or instrument 
to which Buyer is a party or by which Buyer or its properties or assets may be bound or 
affected, the breach or default of which could reasonably be expected to have a material 
adverse effect on the ability of Buyer to perform its obligations under this ESA; or 

(4) result in, or require the creation or imposition of, any mortgage, deed 
of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other 
than as may be contemplated by this ESA) upon or with respect to any of the assets or 
properties of Buyer now owned or hereafter acquired, the creation or imposition of which 
could reasonably be expected to have a material adverse effect on the ability of Buyer to 
perform its obligations under this ESA. 

(C) Assuming this ESA is a valid and binding obligation of Seller, this ESA is a 
valid and binding obligation of Buyer, subject to the contingencies identified in Article 6. 

(D) The execution and performance of this ESA will not conflict with or 
constitute a breach or default under any contract or agreement of any kind to which Buyer is a party 
or any judgment, order, statute, or regulation that is applicable to Buyer. 

(E) To the knowledge of Buyer, and except for the NMPRC Approval(s) 
identified in Sections 6.1 and 17.3, all required Governmental Approvals necessary for Buyer’s 
execution, delivery and performance of this ESA have been duly obtained and are in full force and 
effect. 

ARTICLE 16 
Insurance 

16.1 Evidence of Insurance. 

(A) Seller shall, at least thirty (30) Days prior to the commencement of any work 
on the Project, and thereafter, on or before June 1 of each Commercial Operation Year, provide 
Buyer with two (2) copies of insurance certificates evidencing the insurance coverages required to 
be maintained by Seller in accordance with Exhibit G and this Article 16 along with endorsements 
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required below in Section 16.3, and a list of any other endorsements to the policy that limit the 
coverage provided by the ISO form with regard to this Project. All such insurance shall be primary 
insurance.  All policies shall be written with insurers rated at least A- VII by A.M. Best or that 
Buyer, in its reasonable discretion, deems acceptable (such acceptance shall not be unreasonably 
withheld or delayed by Buyer). Seller’s liability under this ESA shall not be limited to the amount 
of insurance coverage required herein. 

16.2 Term and Modification of Insurance. 

(A) All liability insurance required under this ESA shall cover occurrences 
during the Term of this ESA on an “occurrence” basis.  In the event that any insurance as required 
herein is commercially available only on a “claims-made” basis, such insurance shall provide for a 
retroactive date not later than the Execution Date and such insurance shall be maintained by Seller, 
with a retroactive date not later than the retroactive date required above, for a minimum of five (5) 
calendar years after the Term. 

(B) Seller may self-insure either all or any portion of the foregoing coverages so 
long as there is no material decrease in its net worth or means that renders the same insufficient for 
purposes of self-insurance. If at any time during the Term Buyer, in its reasonable discretion, 
determines that it will no longer accept self-insurance from Seller, Buyer shall provide notice to 
Seller and Seller shall obtain the insurance coverages required by Exhibit G within sixty (60) Days. 

(C) Buyer shall have the right, at times deemed appropriate to Buyer during the 
Term of this ESA, to request Seller to modify the insurance minimum limits specified in Exhibit G 
in order to maintain reasonable coverage amounts. Seller shall make commercially reasonable 
efforts to comply with such request. 

16.3 Endorsements and Other Requirements. 

(A) Seller shall provide endorsements evidencing that the insurers shall provide 
Buyer thirty (30) Days’ prior written notice of non-renewal or cancellation of insurance (except that 
such notice shall be ten (10) Days for non-payment of premiums) and endorsements that waive all 
rights of subrogation against Buyer and its Affiliates, officers, directors, agents, subcontractors and 
employees. 

(B) Seller shall provide endorsements providing that the insurance required 
under this ESA is primary and non-contributory with respect to other insurance carried by Buyer. 

(C) Seller shall provide endorsements providing that the liability insurance 
required pursuant to paragraphs (B), (C) and (D) of Exhibit G names Buyer and its Affiliates, 
officers, directors, and employees as additional insureds for both ongoing and completed operations 
but only to the extent Buyer (or other additional insured) is vicariously liable for the negligence, 
acts or omissions of Seller. The liability insurance required pursuant to paragraphs (B) and (D) of 
Exhibit G shall include a standard ISO or an equivalent separation of insureds clause and will not 
include a cross-suit exclusion applicable to claims brought by or against an additional insured. 
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ARTICLE 17 
Legal and Regulatory Compliance and Governmental Approval 

17.1 Applicable Laws.  Each Party shall at all times comply with all Applicable Laws and 
shall promptly notify the other Party of any material investigations, notices of alleged violations or 
findings of violation of Applicable Law from any Governmental Authority, including any audit, 
notification, inspection or inquiry that has been commenced by any Governmental Authority in 
respect of a potential violation of Applicable Law with regard to the Project or the ESA. Seller shall 
give all required notices, shall timely procure and maintain all Seller required permits, and shall 
timely pay all charges and fees in connection therewith.  Seller shall make available to Buyer, upon 
reasonable request, any personnel or records relating to the Project or this ESA to the extent Buyer 
requires the same to fulfill any regulatory reporting requirements, or for purposes of litigation or 
regulatory proceedings, including but not limited to, litigation or proceedings before the NMPRC, 
FERC, or other regulatory bodies.  The Parties shall treat information disclosed pursuant to this 
Section 17.1 as Confidential Information in accordance with Section 22.14 unless such information 
is public information. 

17.2 Governmental Approvals.  Each Party shall timely and lawfully procure and 
maintain in good standing, at its own cost and expense, all Governmental Approvals and Additional 
Consents and shall timely and properly pay its respective charges and fees in connection therewith. 

17.3 NMPRC Approval.  The obligations of the Parties hereunder, including Buyer’s 
obligation to purchase Product at the rates specified in Article 8, shall be conditioned upon the 
receipt of any Governmental Approvals required by Applicable Law, including NMPRC Approval 
in connection with (i) the execution and performance of this ESA, including authorization to recover 
the costs of ESS Energy Payments; (ii) the execution and performance of the PPA, and a final order 
or other regulatory determination from the NMPRC that Buyer may procure renewable energy and 
associated renewable energy certificates pursuant to the PPA and may recover the cost of such 
procurement; and (iii) any waivers as set forth in Buyer’s request for approval of this ESA 
(collectively, “Requested Actions”). In particular, but without limitation: 

(A) Buyer agrees to use commercially reasonable efforts to request and obtain 
NMPRC Approval of the Requested Actions, and Seller agrees to cooperate with and assist Buyer 
in these efforts as Buyer may reasonably request.  

(B) NMPRC Approval shall be considered received when the NMPRC issues a 
final written order that is no longer subject to appeal or further proceedings on remand (i) approving 
the Requested Actions, including authorization to recover the costs of procurement of the 
Renewable Energy Output, as that term is defined in the PPA; or (ii) approving the Requested 
Actions in part or subject to conditions or substantial modifications, provided that each of Seller 
and Buyer agrees, subject to its reasonable discretion, to accept those conditions, modifications or 
such partial approval as sufficient (collectively, “NMPRC Approval”). 

(1) If the NMPRC disapproves any of the Requested Actions, 
then this ESA shall automatically terminate ten (10) Days after the date of such 
action by the NMPRC and shall be of no further force or effect, with no further 
obligation or liability of either Party to the other Party or to any other Person. 
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(2) If any NMPRC Approval is issued as described in clause 
(B)(ii) above, then the Parties shall meet and confer no later than fifteen (15) Days 
after the date of the NMPRC Approval order regarding whether Buyer or Seller will 
elect to amend this ESA to address any conditions or substantial modifications or 
not to accept any partial or conditioned approval or substantial modification of this 
ESA.  If the Parties are unable to mutually agree on any amendments to this ESA to 
address such NMPRC Approval order, then this ESA shall automatically terminate 
ten (10) Days after the date on which the Parties conferred and be of no further force 
or effect, with no further obligation or liability of either Party to the other Party or 
to any other Person, unless Buyer and Seller mutually agree in writing within such 
ten (10) Day period that this ESA remain in effect. 

(3) If the NMPRC, for any reason, has not entered an order upon 
the request for approval of all Requested Actions by October 1, 2024 (“Regulatory 
End Date”), then the Parties shall meet and confer no later than fifteen (15) Days 
after the Regulatory End Date regarding a potential extension of the Regulatory End 
Date.  If the Parties are unable to mutually agree to an extension of the Regulatory 
End Date, then this ESA shall automatically terminate ten (10) Days after the date 
on which the Parties conferred and be of no further force or effect, with no further 
obligation or liability of either Party to the other Party or to any other Person, unless 
Buyer and Seller mutually agree in writing within such ten (10) Day period that this 
ESA remain in effect. 

17.4 Compliance with Reliability Standards.    To the extent that new reliability standards 
applicable to the operation and maintenance of the Project are promulgated by the WECC, NERC, 
FERC, or NMPRC, or any successor agencies, any and all costs incurred as a result of actions 
required for compliance with the new reliability standards shall be borne by Seller. To the extent 
that Seller contributes in whole or in part to actions that result in monetary penalties being assessed 
to Buyer by WECC, NERC, FERC or any successor agency, for lack of compliance with reliability 
standards related to the operation and maintenance of the Project, Seller shall reimburse Buyer for 
its share of monetary penalties. 

17.5 Compliance Information. Each Party shall, for the purpose of gathering information 
and/or providing oral or written reports, testimony, affidavits or other submissions relevant to any 
Governmental Approvals, Non-Governmental Compliance Obligations, Additional Consents, 
Applicable Laws or in connection with any litigation, arbitration or administrative proceeding 
before any authority of competent jurisdiction: (i) deliver or cause to be delivered to the other Party 
any necessary or required certificates of its officers, accountants, engineers or agents; and/or (ii) 
make available necessary personnel with knowledge as to such matters. 

ARTICLE 18 
Assignment and Other Transfer Restrictions 

18.1 No Assignment Without Consent.  Except as permitted in this Article 18, neither 
Party shall sell, transfer, or assign this ESA, in whole or in part, and Seller shall not sell, transfer or 
assign the Project, in whole or in part, without the prior written consent of the other Party, which 
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consent shall not be unreasonably withheld, delayed or conditioned and so long as any proposed 
assignee satisfies the conditions set forth in this Article 18. 

(A) Buyer’s consent shall not be required for: (i) a collateral assignment to a 
Lender, in accordance with Section 18.6, (ii) any assignment or transfer of this ESA by Seller to an 
Affiliate of Seller; or (iii) any assignment or transfer of this ESA by Seller to a Person succeeding 
to all or substantially all of the assets of Seller, provided that in the case of any assignment or 
transfer pursuant to clauses (ii) or (iii) above, such assignee (a) shall have agreed in writing to be 
bound by the terms and conditions hereof and furnished a copy of the assignment or transfer 
document to Buyer; (b) is a Qualified Operator or retains, prior to the date of such transfer, a 
Qualified Operator to operate the Project (or otherwise agrees not to interfere with the existing 
Qualified Operator for the Project); and (c) shall have complied with the obligations of the assigning 
Party to provide Development Security or Delivery Term Security, as applicable, in accordance 
with Article 19 of this ESA. 

(B) Seller’s consent shall not be required for any assignment of this ESA by 
Buyer to any Affiliate or in connection with certain corporate events involving Buyer or its parent 
corporation, including, but not limited to, mergers, reorganizations, consolidations, and asset and/or 
stock sales, provided that such assignee delivers evidence reasonably satisfactory to Seller that such 
assignee’s creditworthiness is equal to or better than that of Buyer; and further provided that any 
such assignee delivers evidence reasonably satisfactory to Seller that such assignee has NMPRC 
Approval of this ESA as and if required by NMPRC regulations. 

18.2 Conditions on Transfers.  If the rights and interests of a Party in this ESA shall be 
sold, transferred or assigned to an Affiliate, upon satisfaction of the conditions set forth in this 
Article 18, and upon the Affiliate’s agreement in writing to be bound by and to assume the terms 
and conditions hereof and any and all obligations to the non-assigning Party arising or accruing 
hereunder from and after the date of such assumption, and provided that the assigning Party is not 
then in default of its obligations under this ESA or that any then-existing default is cured no later 
than the date of assignment, then the assigning Party shall be released and discharged from the 
terms and conditions hereof and each such obligation hereunder from and after such date, and non-
assigning Party shall continue this ESA with the Affiliate as if such Person had been named under 
this ESA; provided, however, that the assigning Party shall not be released and discharged from and 
shall remain liable for any and all obligations to the other Party arising or accruing hereunder prior 
to such assumption. 

18.3 Change of Control.  Except for a Seller Permitted Transfer, any Change of Control 
of Seller, whether voluntary or by operation of law, shall require the prior written consent of Buyer, 
which shall not be unreasonably withheld, conditioned, or delayed. 

18.4 Transfer Without Consent Is Null and Void.  Any Change of Control or sale, transfer, 
or assignment of any interest in the Project or in this ESA made without fulfilling the requirements 
of this ESA shall be null and void and shall constitute an Event of Default pursuant to Article 12. 

18.5 Subcontracting.  Seller may subcontract its duties or obligations under this ESA 
without the prior written consent of Buyer; provided, that no such subcontract shall relieve Seller 
of any of its duties or obligations hereunder. All subcontractors required by law to be qualified to 
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do business in the State of New Mexico or licensed in accordance with New Mexico law shall be 
so qualified or licensed. Seller shall be solely responsible for the engagement, supervision, 
management, satisfactory performance of the subcontractors or unsatisfactory performance. 

18.6 Assignment to Lenders. 

(A) Cooperation.  In connection with any assignment of this ESA by Seller to its 
Lenders, as soon as reasonably practicable after reasonable request from Seller or any Lender, 
Buyer will cooperate reasonably with Seller and Lender to agree upon and enter into a consent and 
agreement, or, if applicable, an estoppel certificate, an estoppel and consent agreement, or similar 
instrument, all in a form acceptable to Buyer including exclusions, assumptions and caveats typical 
for such documents or necessary for the accuracy or delivery thereof, providing for, among other 
things, provisions containing at least the following: (i) an option, but not an obligation, for the 
Lenders to cure any monetary Event of Default of Seller within thirty (30) Days of the expiration 
of the cure period provided therefor in Section 12.1, and cure any non-monetary Event of Default 
of Seller within sixty (60) Days of the expiration of the cure period provided therefor in 
Section 12.1, prior to Buyer terminating this ESA; (ii) Buyer providing written notice to Lenders 
of any Events of Default of Seller; and (iii) Buyer not terminating this ESA if Lenders need to 
foreclose on the Project prior to curing any Event of Default of Seller giving rise to such 
termination, but only to the extent that the period required for such foreclosure and cure does not 
exceed one hundred eighty (180) Days from receipt by Lenders of written notice of such Event of 
Default of Seller; provided that, in all cases, (a) Buyer will have no obligation to alter or modify 
the terms of this ESA or provide any consent or enter into any agreement that has a material adverse 
effect on Buyer, and (b) Seller will be responsible for Buyer’s reasonable costs (including, but not 
limited to, attorneys’ fees) associated with Buyer’s review, negotiation, execution and delivery of 
any documents in connection with such assignment. Nothing in this Section 18.6 shall impair 
Buyer’s right to receive all of the damages arising out of or relating to Seller’s default, including 
damages accruing prior to termination as set forth in Section 12.3 of this ESA. 

(B) Financing Liens. Either Party may, without the other Party’s consent, 
transfer, sell, pledge, encumber or assign this ESA or the revenues or proceeds therefrom in 
connection with any financing, provided that such a collateral assignment by Seller shall not place 
any limitation on Buyer’s rights or expand Buyer’s liability, risks or obligations under this ESA; 
and further provided that Seller shall not be relieved of any of its obligations or liability under this 
ESA and that the Lender in any such collateral assignment acknowledges and agrees that the Project 
shall be operated and maintained by a Qualified Operator. Promptly after making any such 
encumbrance, Seller shall notify Buyer in writing of the name, address, and telephone and facsimile 
numbers of each Lender, collateral agent, or trustee, as applicable, to which Seller’s interest under 
this ESA has been encumbered. Such notice shall include the names of the account managers or 
other representatives of the Lenders to whom all written and telephonic communications may be 
addressed. After giving Buyer such initial notice, Seller shall promptly give Buyer notice of any 
change in the information provided in the initial notice or any revised notice. 
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ARTICLE 19 
Credit and Security Requirements 

19.1 Security.  Seller shall post and maintain, at its sole cost and expense, security equal 
to One Hundred and Twenty-Five Thousand Dollars ($125,000) per MW multiplied by the 
Guaranteed Capacity (“Development Security”) as follows: (a) Seventy-Five Thousand Dollars 
($75,000) per MW multiplied by the Guaranteed Capacity within thirty (30) days of Execution Date, 
and (b) Fifty Thousand Dollars ($50,000) per MW multiplied by the Guaranteed Capacity within ten 
(10) Business Days of NMPRC Approval. Not later than the Commercial Operation Date, and as a 
condition thereto, Seller shall post and maintain, at its sole cost and expense, security equal to Ninety 
Thousand Dollars ($90,000) per MW multiplied by the Guaranteed Capacity (the “Delivery Term 
Security”). Seller shall replenish the Delivery Term Security to such required amount within fifteen 
(15) Days after any draw by Buyer except that the aggregate amount of such replenishment during 
the Term shall not exceed two times (2x) the Delivery Term Security requirement.  Development 
Security shall not be replenished.  Buyer will return the Development Security to Seller in full within 
fifteen (15) Days after Seller posts Delivery Term Security.  Seller’s Delivery Term Security shall 
be released to Seller upon the earlier of (x) the fifteenth (15th) Business Day after termination of this 
ESA in accordance with its terms; and (y) on the fifteenth (15th) Business Day after the expiration 
of the Term.  
 

19.2 Form of Security.  The following are deemed acceptable methods for posting 
Security, which methods may be used in any combination, in the discretion of Seller: (a) cash, (b) 
a Letter of Credit in form reasonably acceptable to the Buyer issued by a U.S. bank or a U.S. branch 
of a foreign bank with credit ratings by both S&P and Moody’s of at least A- and A3, respectively 
and at least Ten Billion Dollars ($10,000,000,000) in U.S.-based assets (“Issuer Minimum 
Requirements”), (c) a Seller Guaranty from Seller Guarantor, or (d) other security as may be 
reasonably acceptable to Buyer. If at any time there shall occur a Downgrade Event with respect to 
Seller Guarantor, then Buyer may require Seller to post a Letter of Credit or cash in a pledged 
collateral account in an amount equal to the then-applicable amount of any outstanding Seller 
Guaranty comprising the Seller Security.  Upon receipt of the Letter of Credit or cash, the Seller 
Guaranty shall be returned promptly to Seller.  Notwithstanding the foregoing, Seller’s obligation 
to provide a Letter of Credit in lieu of a Seller Guaranty under this Section 19.2 shall be suspended 
during any period that (x) Seller Guarantor is no longer experiencing a Downgrade Event and (y) 
the Seller Guaranty is reinstated by Seller Guarantor in accordance with the requirements of this 
Section 19.2.  Any Letter of Credit provided hereunder shall state that it shall renew automatically 
for successive one-year or shorter periods unless Buyer receives written notice from the issuing 
bank at least sixty (60) Days prior to the expiration date stated in the Letter of Credit that the issuing 
bank elects not to extend the Letter of Credit. If Buyer receives notice from the issuing bank that 
the Letter of Credit will not be extended, Seller must provide a substitute Letter of Credit from an 
alternative bank satisfying the Issuer Minimum Requirements or alternative acceptable Security. 
The receipt of the substitute Letter of Credit or other acceptable Security must be effective on or 
before the expiration date of the expiring Letter of Credit and delivered to Buyer at least thirty (30) 
Days before the expiration date of the original Letter of Credit. If Seller fails to supply a substitute 
Letter of Credit or other acceptable Security as required, then Buyer will have the right to draw on 
the total amount of the expiring Letter of Credit. If (a) the credit rating of the issuer bank of a Letter 
of Credit falls below the Issuer Minimum Requirements, (b) the issuer bank fails to honor a properly 
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documented request to draw on such Letter of Credit or disaffirms, disclaims, repudiates or rejects, 
in whole or in part, or challenges the validity of, such Letter of Credit, or (c) the issuer of the 
outstanding Letter of Credit fails to comply with or perform its obligations under such Letter of 
Credit and such failure shall be continuing after the lapse of any applicable grace period permitted 
under such Letter of Credit, then Seller shall have fifteen (15) Business Days (or such longer period 
as Buyer in its sole discretion may permit in writing) following written notice from Buyer to obtain 
a suitable Letter of Credit from another bank that meets the Issuer Minimum Requirements.  For 
minor defects in the form of any Security that do not otherwise render the Security invalid or 
unenforceable, Seller shall have five (5) Business Days following written notice from Buyer within 
which to cure such defects. 

19.3 Grant of Security Interest.  To the extent that Seller posts cash to secure its 
obligations under this ESA, Seller hereby grants to Buyer a present and continuing security interest 
in, and lien on (and right of setoff against), and collateral assignment of, all cash collateral provided 
by Seller to Buyer as collateral and any and all proceeds resulting therefrom or the liquidation 
thereof, whether now or hereafter held by, on behalf of, or for the benefit of Buyer. Seller agrees to 
take such actions as reasonably required to perfect in favor of Buyer a first priority security interest 
in, and lien on (and right of setoff against), such collateral and any and all proceeds resulting 
therefrom or from the liquidation thereof. 

19.4 Use of Security.  If Seller fails to make payment when due under this ESA within 
five (5) Business Days after the date of written notice from Buyer, then in addition to any other 
remedy available to it, Buyer in its sole discretion may draw from, offset against or make demand 
under such security to recover any amounts owing to it arising out of this ESA, including any 
damages due to Buyer and any amount for which Buyer is entitled to indemnification under this 
ESA.  If Seller fails to make payment when due under this ESA within five (5) Business Days after 
the date of written notice from Buyer, then Buyer may draw from, offset against or make demand 
under all or any part of the amounts due to it from any form of Security provided to Buyer and from 
all such forms, in any sequence and at any time before or after termination of the ESA, as Buyer 
may select until such time as the Security is exhausted.  

ARTICLE 20 
Indemnity; Insurance Proceeds 

20.1 Indemnification. 

(A) Subject to the provisions of Article 12, and to the fullest extent permitted by 
law, Seller shall defend, save harmless and indemnify on an After Tax Basis the Buyer, its 
Affiliates, and their respective directors, officers, employees, agents, subcontractors, or anyone 
directly or indirectly employed by any of them or anyone for whose acts any one of them may be 
liable, from and against all third-party claims, demands, losses, liabilities and expenses, including 
reasonable attorneys’ fees, for personal injury, death or damage to real property and tangible 
personal property of any third party (collectively, “Losses”) to the extent arising out of, resulting 
from, or caused by the negligence or willful misconduct of Seller, its Affiliates, directors, officers, 
employees, agents, subcontractors, or anyone directly or indirectly employed by any of them or 
anyone for whose acts any one of them may be liable; provided that, the waiver of consequential 
damages set forth in Section 12.7 shall not apply with respect to claims made by third parties. 
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(B) Subject to the provisions of Article 12, and to the fullest extent permitted by 
law, Buyer shall defend, save harmless and indemnify on an After Tax Basis the Seller, its 
Affiliates, and their respective directors, officers, employees, agents, subcontractors, or anyone 
directly or indirectly employed by any of them or anyone for whose acts any one of them may be 
liable, from and against all Losses to the extent arising out of, resulting from, or caused by the 
negligence or willful misconduct of Buyer, its Affiliates, directors, officers, employees, agents, 
subcontractors, or anyone directly or indirectly employed by any of them or anyone for whose acts 
any one of them may be liable; provided that, the waiver of consequential damages set forth in 
Section 12.7 shall not apply with respect to claims made by third parties. 

20.2 Notice of Claims; Procedure.  The indemnitee shall, with reasonable promptness 
after obtaining knowledge thereof, provide the indemnitor with written notice of the proceedings, 
claims, demands or assessments that may be subject to indemnification, which notice shall include 
a statement of the basis of the claim for indemnification, including a summary of the facts or 
circumstances that form the basis for the claim, a good faith estimate of the amount of Losses and 
copies of any pleadings or demands from the third party. Indemnitor shall have thirty (30) Days 
after its receipt of the claim notice to notify indemnitee in writing whether or not indemnitor agrees 
that the claim is subject to this Article 20 and, if so, whether indemnitor elects to undertake, conduct 
and control, through counsel of its choosing acceptable to indemnitee and at indemnitor’s sole risk 
and expense, the settlement or defense of the claim. If within thirty (30) Days after its receipt of the 
claim notice, indemnitor notifies indemnitee that it elects to undertake the settlement or defense of 
the claim, indemnitee shall cooperate with indemnitor in connection therewith including by making 
available to indemnitor all relevant information and the testimony of employees and agents material 
to the defense of the claim. Indemnitor shall reimburse indemnitee for reasonable out-of-pocket 
costs incurred in connection with such cooperation. So long as indemnitor is contesting the claim 
in good faith and with diligence, indemnitee shall not pay or settle the claim. Notwithstanding the 
foregoing, indemnitee shall have the right to pay or settle any claim at any time without the consent 
of indemnitor; provided that, in such event it waives any right to indemnification therefor. If 
indemnitor does not provide a responsive notice within the thirty (30) Day period set forth in this 
Section 20.2, or otherwise fails to assume or diligently prosecute the defense of any claim in 
accordance with this Section 20.2, the indemnitee shall have the absolute right to control the defense 
of such claim, and the fees and expenses of such defense, including reasonable attorneys’ fees of 
the indemnitee’s counsel and any amount determined to be owed by the indemnitee pursuant to 
such claim shall be borne by the indemnitor; provided that, the indemnitor shall be entitled, at its 
sole expense, to participate in (but not control) such defense. Subject to the foregoing, (a) the 
indemnitor shall control the settlement of all claims as required under the insurance policies set 
forth in Article 16, as applicable, as to which it has assured the defense; provided, however, that (i) 
such settlement shall include dismissal with prejudice of the claim and an explicit and unconditional 
release from all indemnitees; and (ii) the indemnitor shall not conclude any settlement without the 
prior approval of the indemnitee, which approval shall not be unreasonably withheld, conditioned 
or delayed; and (b) except as provided in the preceding sentence concerning the indemnitor’s failure 
to assume or to diligently prosecute the defense of any claim, no indemnitee seeking reimbursement 
pursuant to the foregoing indemnity shall, without the prior written consent of the indemnitor, settle, 
compromise, consent to the entry of any judgment or otherwise seek to terminate any action, claim 
suit, investigation or proceeding for which indemnity is afforded hereunder unless the indemnitee 
waives any right to indemnification therefor or reasonably believes that the matter in question 
involves potential criminal liability. 
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20.3 Insurance Proceeds.  In the event that an indemnifying Party is obligated to 
indemnify the indemnified Party under this Article 20, the amount owing to the indemnified Party 
will be the amount of the indemnified Party’s Loss net of any insurance proceeds received by the 
indemnified Party following a reasonable effort by such Party to obtain such insurance proceeds. 

ARTICLE 21 
Governmental Charges 

21.1 Allocation of Governmental Charges.  Seller shall pay or cause to be paid all 
Governmental Charges on or with respect to the Project or on or with respect to the sale and making 
available to Buyer the Product that are imposed prior to the Point of Delivery or prior to the transfer 
of the Future Environmental Attributes pursuant to Article 11. Buyer shall pay or cause to be paid 
all Governmental Charges (other than any Governmental Charges for which Seller is liable under 
this Section 21.1) on or with respect to the taking and purchase by Buyer of the Product that are 
imposed at and from the taking of the Product by Buyer at the Point of Delivery or at and after the 
transfer of the Future Environmental Attributes pursuant to Article 11. If a Party is required to remit 
or pay Governmental Charges that are the other Party’s responsibility hereunder, such Party shall 
promptly reimburse the other for such Governmental Charges. Both Parties shall use reasonable 
efforts to administer this ESA and implement the provisions in accordance with their intent to 
minimize Governmental Charges, so long as no Party is materially adversely affected by such 
efforts. Nothing herein shall obligate or cause a Party to pay or be liable to pay any Governmental 
Charge for which it is exempt under Applicable Law. In the event any sale of Product hereunder is 
exempt from or not subject to any particular Governmental Charge, Buyer shall provide Seller with 
all reasonably requested documentation within thirty (30) Days after requested by Seller to evidence 
such exemption or exclusion. 

ARTICLE 22 
Miscellaneous 

22.1 Waiver.  Subject to the provisions of Section 13.8, the failure of either Party to 
enforce or insist upon compliance with or strict performance of any of the terms or conditions of 
this ESA, or to take advantage of any of its rights thereunder, shall not constitute a waiver or 
relinquishment of any such terms, conditions, or rights, but the same shall be and remain at all times 
in full force and effect. 

22.2 Fines and Penalties.  Seller shall pay when due all fees, fines, penalties or costs 
incurred by Seller or its agents, employees or contractors for noncompliance by Seller, its 
employees, or subcontractors with any provision of this ESA, or any contractual obligation, permit 
or requirements of law except for such fines, penalties and costs that are being actively contested 
in good faith and with due diligence by Seller and for which adequate financial reserves have been 
set aside to pay such fines, penalties or costs in the event of an adverse determination.  Buyer shall 
pay when due all fees, fines, penalties or costs incurred by Buyer or its agents, employees or 
contractors for noncompliance by Buyer, its employees, or subcontractors with any provision of 
this ESA, or any contractual obligation, permit or requirements of law except for such fines, 
penalties and costs that are being actively contested in good faith and with due diligence by Buyer. 
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22.3 Rate Changes.  Absent the agreement of all Parties to the proposed change, the 
standard of review for changes to this ESA whether proposed by a Party, a non-party, or the Federal 
Energy Regulatory Commission acting sua sponte shall be the “public interest” standard of review 
set forth in United Gas Pipe Line v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal 
Power Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956). 

22.4 Disclaimer of Certain Third Party Beneficiary Rights.  In executing this ESA, Buyer 
does not, nor should it be construed to, extend its credit or financial support for the benefit of any 
third parties lending money to or having other transactions with Seller. Nothing in this ESA shall 
be construed to create any duty to, or standard of care with reference to, or any liability to, any 
Person not a party to this ESA. 

22.5 Relationship of the Parties. 

(A) This ESA shall not be interpreted to create an association, joint venture, or 
partnership between the Parties nor to impose any partnership obligation or liability upon either 
Party. Neither Party shall have any right, power, or authority to enter into any agreement or 
undertaking for, or act on behalf of, or to act as an agent or representative of, the other Party. 

(B) Seller shall be solely liable for the payment of all wages, Taxes, and other 
costs related to the employment of Persons to perform services for Seller, including all federal, 
state, and local income, social security, payroll, and employment taxes and statutorily mandated 
workers’ compensation coverage. None of the Persons employed by Seller shall be considered 
employees of Buyer for any purpose; nor shall Seller represent to any Person that he or she is or 
shall become a Buyer employee. 

22.6 Equal Employment Opportunity Compliance Certification.  Seller acknowledges 
that, as a government contractor, Buyer is subject to various federal laws, executive orders, and 
regulations regarding equal employment opportunity and affirmative action. These laws may also 
be applicable to Seller as a subcontractor to Buyer. To the extent such laws are applicable to Seller, 
all applicable equal opportunity and affirmative action clauses shall be deemed to be incorporated 
herein as required by federal laws, executive orders, and regulations, including 41 C.F.R. § 
60-1.4(a)(1)-(7). 

22.7 Survival of Obligations.  Cancellation, expiration, or earlier termination of this ESA 
shall not relieve the Parties of obligations that by their nature should survive such cancellation, 
expiration, or termination, prior to the term of the applicable statute of limitations, including 
warranties, and remedies which obligation shall survive for the period of the applicable statute(s) 
of limitation.  

22.8 Severability.  In the event any of the terms, covenants, or conditions of this ESA, its 
Exhibits or Schedules, or the application of any such terms, covenants, or conditions, shall be held 
invalid, illegal, or unenforceable by any court or administrative body having jurisdiction, all other 
terms, covenants, and conditions of the ESA and their application not adversely affected thereby 
shall remain in force and effect; provided, however, that Buyer and Seller shall negotiate in good 
faith to attempt to implement an equitable adjustment in the provisions of this ESA with a view 
toward effecting the purposes of this ESA by replacing the provision that is held invalid, illegal, or 
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unenforceable with a valid provision the economic effect of which comes as close as possible to 
that of the provision that has been found to be invalid, illegal or unenforceable. 

22.9 Complete Agreement; Amendments.  The terms and provisions contained in this 
ESA constitute the entire agreement between Buyer and Seller with respect to the Project and shall 
supersede all previous communications, representations, or agreements, either oral or written, 
between Buyer and Seller with respect thereto. Subject to approval by any Governmental Authority 
with jurisdiction over this ESA, this ESA may be amended, changed, modified, or altered, provided 
that such amendment, change, modification, or alteration shall be in writing and signed by both 
Parties hereto, and provided, further, that the Exhibits and Schedules attached hereto may be 
changed according to the provisions of Section 13.7. 

22.10 Binding Effect. This ESA, as it may be amended from time to time pursuant to this 
Article, shall be binding upon and inure to the benefit of the Parties hereto and their respective 
successors-in-interest, legal representatives, and assigns permitted hereunder. 

22.11 Headings.  Captions and headings used in this ESA are for ease of reference only 
and do not constitute a part of this ESA. 

22.12 Counterparts.  This ESA or any supplement, modification, amendment or 
restatement hereof may be executed in two or more counterpart copies of the entire document or of 
signature pages to the document, each of which may have been executed by one or more of the 
signatories hereto and thereto and deliveries by mail, courier, telecopy or other electronic means, 
but all of which taken together shall constitute a single agreement, and each executed counterpart 
shall have the same force and effect as an original instrument. 

22.13 Governing Law and Choice of Forum.  The interpretation and performance of this 
ESA and each of its provisions shall be governed and construed in accordance with the laws of the 
State of New Mexico notwithstanding its conflict of laws rules or any principles that would trigger 
the application of any other law.  All disputes arising out of or related to this ESA shall be brought 
in the United States District Court for the District of New Mexico.  TO THE FULLEST EXTENT 
PERMITTED BY LAW, EACH OF THE PARTIES IRREVOCABLY WAIVES ITS RIGHT TO 
TRIAL BY JURY IN ANY ACTION ARISING OUT OF THIS ESA. 

22.14 Confidentiality. 

(A) For purposes of this Section 22.14, “Disclosing Party” refers to the Party 
disclosing information to the other Party, and the term “Receiving Party” refers to the Party 
receiving information from the other Party. 

(B) Other than in connection with this ESA, the Receiving Party will not use the 
Confidential Information (as defined below) and will keep the Confidential Information 
confidential. The Confidential Information may be disclosed to the Receiving Party or its Affiliates 
and any of their directors, officers, employees, financial advisers, Lenders, potential Lenders, legal 
counsel and accountants (collectively, “Receiving Party’s Representatives”), but only if such 
Receiving Party’s Representatives need to know the Confidential Information in connection with 
this ESA. The Receiving Party shall not disclose the Confidential Information to any Person other 
than as permitted hereby, and shall safeguard the Confidential Information from unauthorized 
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disclosure using the same degree of care as it takes to preserve its own confidential information 
(but in any event no less than a reasonable degree of care). Subject to Section 22.14(E), to the extent 
the Disclosing Party is required to submit Confidential Information to a Governmental Authority 
or is required to submit Confidential Information pursuant to any other legal process, the Disclosing 
Party shall use commercially reasonable efforts to ensure that such Confidential Information is not 
made public. 

(C) As used in this Section 22.14, “Confidential Information” means all 
information that is furnished in connection with this ESA to the Receiving Party or its Receiving 
Party’s Representatives by the Disclosing Party, or to which the Receiving Party or its Receiving 
Party’s Representatives have access by virtue of this ESA (in each case, whether such information 
is furnished or made accessible in writing, orally, visually or by any other means (including 
electronic means and any information processed or stored on computers or other electronic media 
by PNM or on PNM’s behalf)), or which concerns this ESA, the Disclosing Party or the Disclosing 
Party’s affiliates or subsidiaries, or their respective officers, directors, and employees, other than as 
excluded below. Any such information furnished to the Receiving Party or its Receiving Party’s 
Representatives by a director, officer, employee, Affiliate, consultant, agent or representative of the 
Disclosing Party will be deemed furnished by the Disclosing Party for the purpose of this ESA. 
Notwithstanding the foregoing, the following will not constitute Confidential Information for 
purposes of this ESA: 

(1) information that is or becomes generally available to the public other 
than as a result of a disclosure or other act by the Receiving Party or its Representatives; 

(2) information that can be shown by the Receiving Party to have been 
already known to the Receiving Party on a non-confidential basis before being furnished 
to the Receiving Party by the Disclosing Party; and 

(3) information that becomes available to the Receiving Party on a non-
confidential basis from a source other than the Disclosing Party or a representative of the 
Disclosing Party if to the knowledge of the Receiving Party such source was not subject to 
any prohibition against transmitting the information to the Receiving Party. 

(D) The Confidential Information will remain the property of the Disclosing 
Party. Any Confidential Information that is reduced to writing, except for that portion of the 
Confidential Information that may be found in analyses, compilations, studies or other documents 
prepared by or for the Receiving Party in connection with this ESA, will be returned to the 
Disclosing Party immediately upon its request after expiration or termination of this ESA, unless 
such Confidential Information has been destroyed by the Receiving Party, and no copies will be 
retained by the Receiving Party or its Receiving Party’s Representatives, unless the Parties agree 
otherwise. That portion of the Confidential Information that may be found in analyses, 
compilations, studies or other documents prepared by or for the Receiving Party, oral or visual 
Confidential Information, and written Confidential Information not so required to be returned will 
be held by the Receiving Party and kept subject to the terms of this ESA, or destroyed. 
Notwithstanding the foregoing, information developed by the Parties during the negotiation of this 
ESA that relates solely to this ESA shall be deemed proprietary to both Parties, each of whom shall 
be free to use such information, as they would any information already known to the Parties before 
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negotiation of this ESA, provided that such information remains Confidential Information and shall 
be treated as such. 

(E) In any proceeding before any applicable Governmental Authority, or 
pursuant to any other legal or regulatory process, including discovery, each Party shall be entitled 
to disclose Confidential Information. In such event, the Party making the disclosure shall inform 
the other Party of the disclosure and allow the Party, at its own expense, to seek confidential 
treatment from the Governmental Authority.  The Party making the disclosure shall also use 
commercially reasonable efforts to (i) limit the scope of any disclosure of Confidential Information 
and, (ii) make such disclosure of Confidential Information subject to a protective order or 
other similar procedure (provided the Party requesting such protective order or similar procedure 
shall reimburse the other Party for its third party costs incurred in seeking such protective order or 
similar procedure). 

(F) Seller shall immediately notify Buyer of any security incident involving a 
suspected or known unauthorized access, disclosure, misuse, or misappropriation of Buyer’s 
Confidential Information (“Data Breach”) that comes to Seller’s attention. Such notification shall 
be made to Buyer no more than twenty-four (24) hours after Seller suspects or knows of the Data 
Breach. Seller shall also take the following actions in the event of a Data Breach: (a) designate a 
single individual employed by Seller who must be available to Buyer twenty-four (24) hours per 
day, seven (7) days per week as a primary contact regarding Seller’s obligations under this Section 
22.14(F); (b) not provide any additional notification or disclosure to the public regarding the Data 
Breach which mentions Buyer or any of its Affiliates without first obtaining prior written approval 
from Buyer; (c) cooperate with Buyer in investigating, remedying, and taking any other action 
Buyer deems necessary regarding the Data Breach and any dispute, inquiry, or claim that concerns 
the Data Breach; (d) follow all reasonable instructions provided by Buyer regarding the 
Confidential Information affected or potentially affected by the Data Breach; (e) take any actions 
necessary to prevent future Data Breaches; and (f) notify Buyer of any third-party legal process 
relating to the Data Breach. Notwithstanding the foregoing, Seller may disclose information relating 
to a Data Breach as required by applicable law or by proper legal or governmental authority. Seller 
shall give Buyer prompt notice of any such legal or governmental demand and reasonably cooperate 
with Buyer in any effort to seek a protective order or otherwise to contest such required disclosure. 

22.15 Marketing Rights; Press Releases and Media Contact; Access. 
 

(A) Buyer shall have the right to advertise, market, and promote to the general 
public the benefits of this ESA, including, but not limited to, the right, in any such advertising, 
marketing or promotional material, to associate itself with any claimed or actual environmental or 
sociological benefits arising from this ESA (all such materials, in whatever media, whether print, 
electronic, broadcast or otherwise, that are associated with such advertising, marketing or 
promotional purposes are the “Promotional Materials”).  Seller shall make available to Buyer a 
basic description of the Project and any press releases or statements that Seller produces regarding 
the Project.  Seller will grant to Buyer or its designee reasonable access to the Project for the 
purposes of furthering the creation, production, and dissemination of Promotional Materials. 

(B) Except as otherwise provided herein, neither Party shall issue any press or 
publicity release or otherwise release, distribute, or disseminate any information to the public, or 
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respond to any inquiry from the media, concerning this ESA or the participation of the other Party 
in the transactions contemplated hereby without the prior written approval of the other Party, which 
approval shall not be unreasonably withheld, delayed, or conditioned. This provision shall not 
prevent the Parties from releasing information (i) which is required to be disclosed in order to obtain 
permits, licenses, releases and other approvals relating to the Project; (ii) as necessary to fulfill such 
Party’s obligations under this ESA or as otherwise required by Applicable Law; or (iii) if the Party 
seeking approval makes prompt and commercially reasonable efforts to obtain such approval but 
the other Party fails to give a definitive response within twenty (20) Business Days. 

22.16 Right to Mortgage.  Buyer shall have the right to mortgage, create or provide for a 
security interest, or convey in trust, all or a part of its interest in this ESA, under deeds of trust, 
mortgages, indentures or security agreements, as security for its present or future bonds or other 
obligations or securities, without consent of Seller; provided, that Buyer shall not be relieved of any 
of its obligations or liability under this ESA.  Seller shall cooperate reasonably with Buyer to 
execute, or arrange for the delivery of, those normal, reasonable and customary documents, and to 
provide such other normal, reasonable and customary representations or warranties, all in a form 
reasonably acceptable to Seller, as may be necessary to assist Buyer in consummating such 
transactions. 

22.17 Forward Contract and Master Netting Agreement.  Notwithstanding any other 
provision of this ESA, the Parties acknowledge that this ESA is a forward contract and master netting 
agreement within the meaning of the safe harbor provisions of the Bankruptcy Code. Accordingly, 
the Parties agree, notwithstanding any other provision in this ESA, that this ESA may be terminated 
and remedies exercised hereunder by either Party upon the commencement of a proceeding by the 
other Party under any chapter of the Bankruptcy Code, and that the automatic stay of Section 362(a) 
of the Bankruptcy Code shall not apply to such termination or to the exercise of the remedies set 
forth herein. 

22.18 Accounting Matters.  The Parties agree that Generally Accepted Accounting 
Principles in the United States of America (“GAAP”) and the rules of the United States Securities 
and Exchange Commission (“SEC”) require Buyer to evaluate if Buyer must consolidate Seller’s 
financial information. The Parties shall determine, through consultation with their respective 
independent registered public accounting firms, whether this ESA (a) will be considered a lease 
under Accounting Standards Codification 842 - Leases, or (b) require consolidation of Seller’s 
financial information with Buyer’s financial statements pursuant to Accounting Standards 
Codification 810 - Consolidation (including any subsequent amendments to these sections or future 
guidance issued by accounting profession governance bodies or SEC that affects Buyer’s 
accounting treatment for the ESA, jointly the “Accounting Standards”). Seller agrees to provide 
Buyer with information Buyer reasonably believes is necessary for Buyer to make the foregoing 
determinations. If, as a result of the Parties’ review (or subsequent reviews as Buyer deems 
necessary), and consultations with their respective independent registered public accounting firms, 
Buyer, in its reasonable discretion, determines that such consolidation is required for a given period, 
then the Parties agree to the following provisions for such period: 

(A) Within fifteen (15) Days following the end of each calendar quarter, 
including the fourth quarter of the calendar year, Seller shall deliver to Buyer: (i) an unaudited year-
to-date statement of income, (ii) an unaudited year-to-date statement of cash flows, (iii) an 
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unaudited balance sheet as of the end of such calendar quarter, and (iv) related supporting schedules 
that are prepared by the Seller’s Guarantor, or if Seller has not provided a Seller Guaranty to satisfy 
its Security requirements pursuant to Article 19, then Seller, in order to allow the Seller’s parent to 
complete its quarterly filings with the SEC, shall deliver to Buyer any other information reasonably 
requested by Buyer to comply with the consolidation requirements of GAAP.  If audited financial 
statements are deemed necessary by Buyer’s external auditors to complete an audit of Buyer’s 
consolidated financial statements, Buyer agrees to provide notice to Seller no later than seventy-
five (75) Days before the end of the calendar year, and Seller agrees to provide audited financial 
statements within thirty (30) Days of each calendar year end thereafter. 

(B) The financial statements to be delivered by Seller in accordance with 
Section 22.18(A) (“Seller’s Financial Statements”) shall be prepared in accordance with GAAP 
and fairly present in all material respects the consolidated financial position, results of operations, 
and cash flows of Seller Guarantor, or Seller, as applicable. Seller shall maintain a system of internal 
accounting controls sufficient to provide reasonable assurance that the financial statements of Seller 
or Seller Guarantor, as applicable, are prepared in conformity with GAAP. If audited financial 
statements are prepared for the Seller, other than to satisfy the requirements for financial statements 
set forth in Section 22.18(A), Seller shall provide such statements to Buyer within five (5) Business 
Days after those statements are issued. 

(C) Upon reasonable notice from Buyer, during normal business hours and 
mutually agreed terms and dates, Seller shall allow Buyer access to Seller’s records and personnel, 
so that Buyer and Buyer’s independent registered public accounting firm can conduct financial 
statement reviews and audits in accordance with the standards of the Public Company Accounting 
Oversight Board (United States). All reasonable expenses for the foregoing that are incremental to 
Seller’s normal operating expenses shall be borne by Buyer. 

(D) Once during each calendar quarter, Buyer and Seller shall meet (either in 
person or by conference call) at a mutually agreed upon date and time to conduct due diligence and 
Form 8K disclosure review and discuss Seller’s internal control over financial reporting. 

(E) Buyer shall treat Seller’s Financial Statements or other financial information 
provided under the terms of this Section as Confidential Information in accordance with 
Section 22.14 and, accordingly, shall: (i) utilize such Seller financial information only for purposes 
of preparing, reviewing, auditing or certifying Buyer’s or any Affiliate’s financial statements 
(including any required disclosures in the financial statement presentation and notes), for making 
regulatory, tax or other filings required by Applicable Law in which Buyer is required to 
demonstrate or certify its or any Affiliate’s financial condition or to obtain credit ratings; (ii) make 
such Seller financial information available only to its or its Affiliates’ officers, directors, employees 
or auditors who are responsible for preparing, reviewing, auditing or certifying Buyer’s or any 
Affiliate’s financial statements, to the SEC and the Public Company Accounting Oversight Board 
(United States) in connection with any oversight of Buyer’s or any Affiliate’s financial statements 
and to those Persons who are entitled to receive Confidential Information in accordance with 
Section 22.14; (iii) not disclose any of Seller’s financial information provided under the terms of 
this Section 22.18 to the extent that such information is not required by the Accounting Standards 
or Applicable Law; (iv) limit submission of Seller’s financial information provided under the terms 
of this Section 22.18 to that information that reflects Seller’s operations of the Project; provided, 
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such limited submission is not contrary to the Accounting Standards or other Applicable Law; and 
(v) use commercially reasonable efforts to disclose to and consult with Seller with respect to any 
information respecting Seller or the Project that Buyer intends to submit pursuant to this 
Section 22.18 and use good faith efforts to incorporate any of Seller’s comments thereto in any such 
submission. Notwithstanding the foregoing, if Buyer discloses information that, based on the advice 
of its counsel, is legally required to be disclosed, Buyer may make such disclosure without being 
in violation of this Section. 

22.19 Telephone Recording.  Each Party to this ESA acknowledges and agrees to the 
taping or electronic recording (“Recording”) of conversations between the Parties with respect to 
all scheduling and dispatch issues, whether by one or the other or both Parties, and that the 
Recordings will be retained in confidence, secured from improper access, and may be submitted in 
evidence in any suit, action or proceedings relating to this ESA. Each Party waives any further 
notice of that monitoring or Recording and agrees to notify its personnel of the monitoring or 
Recording and to obtain any necessary consent of those personnel.  In the event of a dispute between 
the Parties, each Party with a Recording relating to such dispute shall provide a copy of such 
Recording to the other Party upon request. In the event of a dispute between the Parties, each Party 
with a Recording relating to such dispute shall provide a copy of such Recording to the other Party 
upon request. 

22.20 Change In Law. If a Change in Law occurs that makes it impossible or illegal for a 
Party to perform an obligation under this Agreement lawfully, the Parties shall negotiate in good 
faith to amend this Agreement within sixty (60) Days after the affected Party provides written notice 
to the other Party with respect to such Change in Law as may be reasonably necessary to restore the 
allocation of economic benefits and burdens contemplated hereunder by the Parties as of the 
Effective Date. If the Parties fail to enter such an amendment by the end of such sixty (60) Day 
period, the Parties shall refer the issue for dispute resolution under Section 13.8. 

22.21 Change in Market Structure. In the event of a change in the operation or 
organizational structure of the regional territory which includes the ESS or Buyer's service area 
(including change in balancing area authority or implementation of an independent system operator, 
regional transmission organization, or realignment of the transmission system) and such change is 
reasonably anticipated to affect materially and adversely either Party's ability to perform its 
obligations hereunder, the representatives of each Party shall convene within fifteen (15) days of 
written notification from either Party and shall provide recommendations for the Parties' appropriate 
action.  Both Parties thereafter shall negotiate in good faith an amendment to this ESA or take other 
appropriate actions, the effect of which will be to preserve or restore the respective Parties, as closely 
as possible, to the same business and economic positions that existed prior to such change. 

[Signature page(s) follow] 
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IN WITNESS WHEREOF, the Parties have caused this ESA to be duly executed as of the 
Execution Date. This ESA shall not become effective as to either Party unless and until executed 
by both Parties. 

PUBLIC SERVICE COMPANY OF NEW MEXICO 
 

By _______________________ 

Name  Michael Mertz 

Title Vice President, New Mexico Operations, and Chief Information Officer 
 
 
 
SKY RANCH ENERGY STORAGE II, LLC 
 

By _______________________ 

Name  _______________________ 

Title _______________________ 
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Anthony Pedroni

Vice President



 

 
 A-1  Sky Ranch Energy 

Storage Agreement 

EXHIBIT A 
(to Energy Storage Agreement) 

 
DESCRIPTION OF SELLER’S GENERATION FACILITIES,  

SITE MAP AND PROJECT SCHEDULE 
 

  

1. Name of Seller’s Project: Sky Ranch Energy Storage II, LLC 
  
 Location: Valencia County, NM 
 
2. Owner (if different from Seller): N/A  
 
3. Operator: Seller or Affiliate thereof 
 
4. Equipment/Fuel: 
 

a. Type of facility and conversion equipment (e.g., Solar PV; Solar Thermal; Wind; 
Energy Storage; Biomass (including Fuel)):  Energy Storage 

 
b. Total number of units at the Project:   Estimated 60 AC coupled energy storage 

containers; pending final configuration  
 
 c. Total nameplate capacity (AC):  100 MW / 400 MWh 

 
d. Total capacity at point of delivery: 100 MW / 400 MWh 
 
e. Additional technology-specific information: Approximately 35, 3.35 MW inverters 

 
5. Project Schedule:  
 

Key Milestone Date 
LGIA Execution December 2019 and  

January 2021 
Discretionary Permits 6/1/2024 - 10/1/2024 
Major Equipment Supply 
Agreements Executed 

10/15/2024 

Close Financing N/A 
Start of Project Construction 12/6/2024 
First Major Equipment Delivered 
to Site  

4/1/2025 

Interconnection In-Service Date  9/1/2025 
Commissioning Start Date 9/2/2025 
Expected Commercial Operation 2/1/2026 
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Guaranteed Start Date 5/1/2026 
 

6. Site Map:  Attach a scaled map that complies with the requirements of Section 3.3 of the 
Energy Storage Agreement, which shall be provided by Seller within ninety (90) Days of the 
Execution Date. 
 

 
 

Sky 
Ranch 
Energy 
Storage II 

Sky Ranch 
Solar + 
Storage  
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EXHIBIT B 
(to Energy Storage Agreement) 

 
ONE-LINE DIAGRAM OF PROJECT AND INTERCONNECTION FACILITIES 

 
1. See attached one-line diagram of the Project, which shall be provided by Seller within 

ninety (90) Days of the Execution Date.  The one-line diagram indicates the following: 

 Interconnection Facilities; 
 the network upgrades; 
 the Electric Interconnection Point; 
 the Point of Delivery into WECC Path 48 (if different than the Electric Interconnection 

Point);  
 The House Energy power source and associated dedicated electric meter; and 
 ownership and location of meters.   

 
2. The following discussion provides a summary of the current status of the Interconnection 

Agreement for the Project, the key milestone dates for completion of the necessary 
interconnection facilities, and documentation from the Transmission Provider supporting 
the identified status and milestone dates.  

3. Seller shall provide any necessary updates upon execution of the Interconnection 
Agreement.  

4. Point of Delivery is the Sun Ranch 115kV Switching Station. 
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EXHIBIT C 
(to Energy Storage Agreement) 

 
DESCRIPTION OF SITE 
PARCEL SURVEY FOR 

SKY RANCH ENERGY STORAGE II PROJECT,  
which shall be provided by Seller within ninety (90) Days of the Execution Date. 

 
 
 
 
 

SURVEYOR’S DESCRIPTION of:  
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EXHIBIT D 
(to Energy Storage Agreement) 

NOTICE ADDRESSES 

 
PUBLIC SERVICE COMPANY OF 
NEW MEXICO 

 Sky Ranch Energy Storage II, LLC  

 
Notices:  
Delivery Address: 

Public Service Company of New Mexico 
414 Silver Ave. SW 
Albuquerque, NM 87102 
 

Invoices: 
Attn: Energy Analysis 
Phone:  (505)541-2585 
Fax: (505) 241-2434 
Email:  
PNMEAM@pnmresources.com 

 
Scheduling: 

Attn: Traders 
Phone: (505) 855-6226 day-ahead 

             (505)855-6216 real time 
Fax: (505) 241-4188 
Email: zz-WPMTraders@pnm.com 

 
Payments: 

Public Service Company of New Mexico 
2401 Aztec Rd. NE, MS Z-160 
Albuquerque, NM 87107 
Attn: Albuquerque Division Cash 
 

Wire Transfer: 
Wells Fargo Bank 

ABA# 121000248  
Albuquerque, New Mexico 
ME Whsle Pwr Depository: 651-537-7916 
Attn: EA-Wholesale Power Marketing 

 
 

 
All Notices/Invoices: 
Delivery Address: 

Sky Ranch Energy Storage II, LLC  
700 Universe Boulevard, FEJ/JB Juno Beach, 
FL 33408  
Attn: Business Management, West Region 
Email: DL-NEXTERA-WEST-
INTERNATIONAL-REGION@FPL.COM 
 
With copy to: 
GENERAL COUNSEL  
700 UNIVERSE BOULEVARD, FEJ/JB 
JUNO BEACH, FL 33408 Phone: 561-691-
7126 Email: Mitch.Ross@nee.com  
 

Wire Transfer: To Be Provided 
 
Bank of America  
ACH ABA: 111-000-12  
Global Finance, Dallas, TX  
WIRE ABA: 026-009-593 100  
West 33rd Street, New York, NY 10001  
 
Account Name: NextEra Energy Constructors 
Account #: 4451197131 SWIFT: BOFAUS3N 
Attn: Sky Ranch Energy Storage II, LLC 

 
With additional Notice of an Event of  
Default, termination and other legal  
notices to: 
GENERAL COUNSEL 
700 UNIVERSE BOULEVARD, FEJ/JB 
JUNO BEACH, FL 33408 
Phone: 561-691-7126 
Email: Mitch.Ross@nee.com 
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Contract Manager: 
Public Service Company of New Mexico 
Attention: Jeremy Heslop 
2401 Aztec Rd. NE 
Albuquerque, NM 87107 

Telephone:  (505) 241-2664 
 

With additional Notice of an Event of 
Default, termination and other legal notices 
to: 

Public Service Company of New Mexico 
Attention: Michael Mertz 
414 Silver Avenue SW 
Albuquerque, NM 87102 
Telephone:  (505) 241-0676 
Fax:  (505) 241-2375 

 
With a copy to: 

Public Service Company of New Mexico 
Attention: Christopher Atencio 
414 Silver Ave. SW, MS0805 
Albuquerque, NM 87102 
Email: lawdept@pnmresources.com  
Telephone: (505) 241-2700 
Fax: (505) 241-4318 

 

 

Project Manager:  
Sky Ranch Energy Storage II, LLC  
700 Universe Boulevard, FEJ/JB Juno Beach, FL 
33408  
Attn: Business Management, West Region 

Email: DL-NEXTERA-WEST-
INTERNATIONAL-REGION@FPL.COM 
 
 
24-HOUR OPERATIONS CONTACT: 
Renewable Operations Control Center  
(ROCC) 
Controls/Monitoring Systems 
Phone: 866-375-3737 
Email: ROCC@nee.com 
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EXHIBIT E 
(to Energy Storage Agreement) 

SELLER’S REQUIRED GOVERNMENTAL AUTHORITY PERMITS, CONSENTS, 
APPROVALS, LICENSES AND AUTHORIZATIONS TO BE OBTAINED 

 
PERMIT, CONSENT, APPROVAL, LICENSE AND/OR 
AUTHORIZATION 

GOVERNMENTAL ENTITY 

Structural Building Permit State of New Mexico Regulation and 
Licensing Department 
 

Site Plan Approval City of Belen 
Electrical Permit State of New Mexico Regulation and 

Licensing Department 
 

Clean Water Act (CWA) Section 402, National Pollution 
Discharge Elimination System (NPDES). Construction 
Stormwater General Permit NMR1000000 

US Environmental Protection Agency 
(EPA) 

 
 
 
 
 
NOTE: Final actual permit requirements may vary from the above listings due to Code and 
Regulatory requirements as needed for project completion, as is customary for commercial scale 
power generation facilities. This list is considered inclusive at the time of development of the 
Agreement. 
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EXHIBIT F 
 

(to Energy Storage Agreement) 
 

COMMISSIONING AND ANNUAL TESTS 
 

Commissioning Tests 
 

A. Automatic Generation Control (AGC) Functionality Test (or equivalent) 
B. SCADA Functionality Test (or equivalent) 
C. Owner Control and Data Link Functionality Tests (See Section 3.4) 
D. ESS Solar Capacity Firming Test 
E. ESS Unit Capabilities Tests 
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The following tests shall be conducted and satisfied as a requirement to achieve the Commercial 
Operation Date. 
 
A. Automatic Generation Control (AGC) Functionality Test 

 
Purpose:  
This test will demonstrate the ability of the ESS to synch to AGC.  

 
System starting state:  
The ESS will be in the on-line state at between 10% of the Maximum State of Charge and 90% of 
the Maximum State of Charge and at an initial active power level of 0 MW and reactive power 
level of 0 MVAR.  The Energy Management System (“EMS”) shall be configured to follow a 
predefined, agreed-upon active power profile.  
 
Procedure:  

1. Record the ESS active power level at the ESS Electric Metering Device.  
2. Command the ESS to follow a simulated AGC discharging signal every four (4) seconds 

for ten (10) minutes.  
3. Command the ESS to follow a simulated AGC charging signal every four (4) seconds for 

ten (10) minutes. 
4. Record and store the ESS active power response (in seconds).   

 
System end state:  
The ESS will be in the on-line state and at a commanded active power level of 0 MW.  

  
B. SCADA Functionality Test 

 
Seller shall prepare and submit to Buyer a SCADA Functionality Test procedure no later than 120 
Days prior to the Expected Commercial Operation Date. Buyer and Seller shall mutually agree on 
such SCADA Functionality Test procedure and Seller shall perform and successfully demonstrate 
the SCADA functionality in accordance with such test procedure as a requirement to achieve 
Commercial Operation.   
 
C. Owner Control and Data Link Functionality Test 

 
Seller shall prepare and submit to Buyer an Owner Control and Data Link Functionality Test 
procedure no later than 120 Days prior to the Expected Commercial Operation Date. Buyer and 
Seller shall mutually agree on such Owner Control and Data Link Functionality Test procedure 
and Seller shall perform and successfully demonstrate the Owner Control and Data Link 
functionality in accordance with such test procedure as a requirement to achieve Commercial 
Operation.   
 
D. ESS Solar Capacity Firming Test 

 
Seller shall perform a test of the ESS control system to validate its capability to maintain a constant 
energy delivery from the combined PPA and ESA to the Point of Delivery (“POD”).  The test shall 
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be performed over a three (3) hour test period given a fixed MW setpoint at the Point of Delivery 
from the integrated Solar Facility and ESS, based on five (5) minute interval data.  The test shall 
validate the ability of the ESS control system to autonomously charge solar generation or discharge 
to maintain a constant POD output within two percent (2%) of the output setpoint and within the 
limits of the ESS Unit Capabilities and ESS Operating Restrictions. The constant POD setpoint 
shall be between the ESS PMAX and the POD rating minus PMAX or reasonably adjusted 
according to the solar generation forecast on the day of the test. The test shall be deemed successful 
if the ESS is able to regulate the POD to the output setpoint, within two percent (2%), at all times 
during the three (3) hour test when the charging or discharging of the ESS to maintain the output 
setpoint would not violate the ESS Unit Capabilities or ESS Operating Restrictions. 
 
Commissioning and Annual Tests 
 
The following tests shall be conducted as a requirement to achieve the Commercial Operation Date 
and will be repeated annually (or more frequently as allowed under the ESA) throughout the term 
of the ESA with the exception of the ESS Reliability Testing in Section E.3 below which will only 
be required to be satisfied to achieve the Commercial Operation Date. 
 
E. ESS Unit Capabilities Testing   

 
E.1 ESS CAPACITY TEST  

E.1.1 General 

The ESS Capacity Test (“ESS Capacity Test” or “ECT”) is a test performed to determine the 
then-current ESS Capacity and Roundtrip Efficiency (RTE). Each ESS Capacity Test (including 
the initial ESS Capacity Test performed prior to Commercial Operation and each subsequent ESS 
Capacity Test) shall be conducted in accordance with Prudent Utility Practices and the provisions 
of this Exhibit F.  Buyer or its representative may be present for any ECT and may, for 
informational purposes only, use its own metering equipment (at Buyer’s sole cost). 

E.1.2 Requirements Applicable to all ESS Capacity Tests 

A. Purpose of Test.  Each ECT shall: 

(1) verify compliance with the Guaranteed ESS Capacity or otherwise 
determine any lower ESS Capacity for the purposes of this ESA;  

(2) determine the Roundtrip Efficiency (RTE) of the ESS; 

B. Parameters.  During each ECT, the following parameters shall be measured and 
recorded simultaneously for the ESS: 

(1) discharge time (minutes); 

(2)  ESS Discharge Energy measured at the ESS Electric Meter Device 
including the accounting of losses from the ESS Electric Meter Device to 
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the Point of Delivery, in MWh (“ESS Meter Energy Out”); 

(3) ESS Charging Energy measured at the ESS Electric Meter Device 
accounting for losses from the Point of Delivery to the ESS Electric Meter 
Device, in MWh (“ESS Meter Energy In”); 

C. Reserved. 

D. Test Elements and Sequence.  Each ECT shall include the following test elements: 

(1) the discharging of the ESS from the Maximum State of Charge at a power 
discharge setpoint rate equal to the Guaranteed ESS Capacity (MW);  

(2) the determination of Point of Delivery Energy Out, as measured by the ESS 
Electric Meter Device, that is discharged from the ESS to the Point of 
Delivery until either the Minimum State of Charge is achieved or four (4) 
hours have elapsed from commencement of the ECT. The Point of Delivery 
Energy Out divided by four (4) hours shall determine the ESS Capacity.  
The ESS Electric Metering Device shall be programmed to correct for losses 
between the ESS Electric Metering Device and the Point of Delivery, not 
including any losses from other facilities that share the common Point of 
Delivery with this ESS; 

(3) the discharging of the ESS to the Minimum State of Charge or such state of 
charge achieved after four (4) hours of discharging the Guaranteed ESS 
Capacity; 

(4) starting at the Minimum State of Charge, the charging of the ESS at a 
constant power charge rate equal to the Guaranteed ESS Capacity;  

(5) the determination of ESS Energy Meter In, as measured by the ESS Electric 
Metering Device, that is required to charge the ESS until the Maximum 
State of Charge is achieved as of the commencement of the ESS Capacity 
Test.  

E. Test Conditions.  

(1) General.  At all times during an ECT, the ESS, including any auxillary 
equipment, shall be operated in compliance with Prudent Utility Practices, 
the ESS Operating Restrictions and all operating protocols required by the 
manufacturer for operation.  The ECT shall commence within one (1) hour 
after sunset or other such time as mutually agreed by the Parties, and the 
Solar Facility generation shall be zero prior to commencement of such ECT. 
Buyer may regulate the ESS power factor between 0.95 leading or lagging 
during the ECT as needed for the sole purpose of grid reliability and the 
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ESS shall otherwise be at unity (1.00) power factor. 

(2) Abnormal Conditions.  If abnormal operating conditions that prevent the 
recording of any required parameter occur during an ECT, Seller may 
postpone or reschedule all or part of such ECT in accordance with Section 
E.1.2.F of these ESS Capacity Test Procedures.  

(3) Reserved. 

(4) Instrumentation and Metering.  Seller shall provide all instrumentation, 
metering and data collection equipment required to perform the ECT. The 
instrumentation, metering and data collection equipment, and electrical 
meters shall be calibrated in accordance with prudent operating practice and 
Section 5 of the ESA. 

F. Incomplete Test.  If any ECT is not completed in accordance herewith (including 
as a result of any conditions specified in Section E.1.2.E(2) of this ESS Capacity 
Test Procedure), Seller may, in its sole discretion: (i) accept the results up to the 
time the ECT was suspended; provided, however, that to the extent Buyer 
reasonably objects to such results, Buyer may require that the ECT be repeated or 
that the portion thereof that was not completed, be completed within a reasonable 
specified time period; (ii) require that the portion of the ECT that was not completed 
to be completed within a reasonable specified time period; or (iii) require that the 
ECT be entirely repeated. Notwithstanding the foregoing, if Seller is unable to 
complete an ECT due to a Force Majeure event or the actions or inactions of Buyer 
or the Transmission Provider, Seller shall be permitted to reconduct such ECT on 
dates and at times reasonably acceptable to the Parties.   

G. Final Report. Within ten (10) Business Days after the completion of any ECT, 
Seller shall prepare and submit to Buyer a written report of the results of the ECT, 
which report shall include: 

(1) A record of the personnel present during the ECT that served in an 
operating, testing, monitoring or other such participatory role; 

(2) the measured data for the ESS Electric Meter Device readings as well as 
each parameter set forth in this ESS Capacity Test Procedure, as applicable, 
including copies of the raw data taken during the ECT and plant log sheets 
verifying the operating conditions and output of the ESS; 

(3) The ESS Capacity as determined by the ECT, including supporting 
calculations; and 

(4) Seller’s statement of either Seller’s acceptance of the ECT or Seller’s 
rejection of the ECT results and reason(s) therefor. 
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Within ten (10) Business Days after receipt of such report, Buyer shall notify Seller 
in writing of either Buyer’s acceptance of the ECT results or Buyer’s rejection of 
the ECT and reason(s) therefor. 

If either Party reasonably rejects the results of any ECT, such ECT shall be repeated 
in accordance with Section E.1.2.F of this ESS Capacity Test Procedure. 

H. Supplementary ESS Capacity Test Protocol.  No later than one hundred twenty 
(120) days prior to the Commercial Operation Date, Seller shall deliver to Buyer 
for its review and approval (such approval not to be unreasonably conditioned, 
delayed or withheld) a supplement to this Exhibit F with additional and 
supplementary details, procedures and requirements applicable to ESS Capacity 
Tests based on the then-current design of the Facility (collectively, the 
“Supplementary ESS Capacity Test Protocol”).  Thereafter, from time to time, 
Seller may deliver to Buyer for its review and approval (such approval not to be 
unreasonably conditioned, delayed or withheld) any Seller-recommended updates 
to the then-current Supplementary ESS Capacity Test Protocol.  The initial 
Supplementary ESS Capacity Test Protocol (and each update thereto), once 
approved by Buyer, shall be deemed an amendment to this Exhibit F. Future 
modifications to the Supplementary ESS Capacity Test Protocol, as mutually 
agreed, shall be documented and maintained by the Parties. 

I. Adjustment to ESS Capacity.  The total amount of the Point of Delivery Energy 
Out (expressed in MWh-AC) during the first four (4) hours of discharge of any 
ECT (up to, but not in excess of, the product of (i) the Guaranteed ESS Capacity, 
as such Guaranteed ESS Capacity may have been adjusted (if at all) under this ESA, 
multiplied by (ii) four (4) hours) shall be divided by four (4) hours to determine the 
new ESS Capacity to the extent such new ESS Capacity is less than the Guaranteed 
ESS Capacity. The actual capacity determined pursuant to an ESS Capacity Test, 
not to exceed the Guaranteed ESS Capacity, shall become the new ESS Capacity at 
the beginning of the day following the completion of the ESS Capacity Test for all 
purposes under this ESA. 

 J. ESS Roundtrip Efficiency Test Calculations. The ESS Roundtrip Efficiency shall 
be calculated as a result of the ECT measurements. The ESS Roundtrip Efficiency 
shall be calculated as the ratio of ESS Meter Energy Out (MWh-AC) and the ESS 
Meter Energy In (MWh-AC) as below:  

𝑅𝑜𝑢𝑛𝑑𝑡𝑟𝑖𝑝 𝐸𝑓𝑓𝑖𝑐𝑖𝑒𝑛𝑐𝑦 (%) =  
𝐸𝑆𝑆 𝑀𝑒𝑡𝑒𝑟 𝐸𝑛𝑒𝑟𝑔𝑦−𝑂𝑢𝑡 (𝑀𝑊ℎ−𝐴𝐶)

𝐸𝑆𝑆 𝑀𝑒𝑡𝑒𝑟 𝐸𝑛𝑒𝑟𝑔𝑦−𝐼𝑛 (𝑀𝑊ℎ−𝐴𝐶)
 × 100% 

 
E.2 ESS RESPONSE DELAY TEST  

 
E.2.1 Purpose of Test: 

DocuSign Envelope ID: DB61A74B-BB4F-4A27-8AA7-AFFCD87D10C2DocuSign Envelope ID: A1D316F8-08F9-48EC-9426-A638B46C5B54



 

 
F-7 

38819462.2 
160045028v7 

Sky Ranch Energy 
Storage Agreement 

1. Determine the Charge Ramp Rate of the ESS 
2. Determine the Discharge Ramp Rate of the ESS 

 
E.2.2 Test Conditions: 

 
The ESS Facility will be in the on-line state at between 10% of the Maximum State of Charge and 
90% of the Maximum State of Charge and at an initial active power level of 0 MW and reactive 
power level of 0 MVAR.  This test shall not cause the ESS to charge from the grid. 
 
E.2.3 Test procedure: 

A. Measured Charge Ramp Rate:  

(1) Send an active power charge command of PMAX to charge the batteries 
(2) The time measured from when the ESS receives the PMAX charge 

command until the power measured at the ESS Electric Metering Device 
changes from 0MW to at least 1% of charge PMAX shall be the Charge 
Ramp Latency 

(3) The time measured to ramp from 1% to charge PMAX with a plus-or-
minus two and one-half percent (2.5%) tolerance on the commanded 
power shall be the Actual Charge Ramp Rate  

 
B. Measured Discharge Ramp Rate:  

(1) Send an active power discharge command of PMAX to discharge the ESS 
(2) The time measured from when the ESS receives the PMAX discharge 

command until the power measured at the ESS Electric Metering Device 
changes from 0MW to at least 1% of discharge PMAX shall be the 
Discharge Ramp Latency 

(3) The time measured to ramp from 1% to discharge PMAX with a plus-or-
minus two and one-half percent (2.5%) tolerance on the commanded 
power shall be the Actual Discharge Ramp Rate 

 
Determination of ESS Response Delay:  
The calculation below will demonstrate the determination of the ESS Response Delay used to 
determine ESS Response Delay Damages according to Section 3.13.    
 

a) An “Actual System Latency” shall be calculated, which shall be equal to: 

𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦 = 𝑀𝑎𝑥(𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝐿𝑎𝑡𝑒𝑛𝑐𝑦, 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝐿𝑎𝑡𝑒𝑛𝑐𝑦) 

b) An “Actual System Latency Delay” shall be calculated, which shall be equal to: 

𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦 𝐷𝑒𝑙𝑎𝑦 
= 𝑀𝑎𝑥(𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦, 𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦)
− 𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦 
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c) An “Actual Discharge Ramp Rate Delay” shall be calculated, which shall be equal to: 

𝐴𝑐𝑡𝑢𝑎𝑙 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 𝐷𝑒𝑙𝑎𝑦 
= 𝑀𝑎𝑥(𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒, 𝐴𝑐𝑡𝑢𝑎𝑙 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒)
− 𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 

d) An “Actual Charge Ramp Rate Delay” shall be calculated, which shall be equal to: 

𝐴𝑐𝑡𝑢𝑎𝑙 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 𝐷𝑒𝑙𝑎𝑦 
= 𝑀𝑎𝑥(𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒, 𝐴𝑐𝑡𝑢𝑎𝑙 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒)
− 𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 

e) The “Charging ESS Response Delay” shall be calculated, which shall be equal to: 

𝐶ℎ𝑎𝑟𝑔𝑖𝑛𝑔 𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦
= 𝐴𝑐𝑡𝑢𝑎𝑙 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 𝐷𝑒𝑙𝑎𝑦 
+  𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦 𝐷𝑒𝑙𝑎𝑦 

f) The “Discharging ESS Response Delay” shall be calculated, which shall be equal to: 

𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑖𝑛𝑔 𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦
= 𝐴𝑐𝑡𝑢𝑎𝑙 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 𝐷𝑒𝑙𝑎𝑦 
+  𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦 𝐷𝑒𝑙𝑎𝑦 

g) The “ESS Response Delay” shall be calculated, which shall be equal to: 

𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦
= 𝑀𝑎𝑥(𝐶ℎ𝑎𝑟𝑔𝑖𝑛𝑔 𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦, 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑖𝑛𝑔 𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦) 

For any instance in which the ESS Response Delay, as measured by the ESS Electric Metering 
Device is a positive value during an ESS Unit Capabilities Test or during operation of the Project, 
Seller shall pay to Buyer the ESS Response Delay Damages identified in Section 3.13. 
 
 
E.3 ESS RELIABILITY TESTING  

E.3.1 Cycling Reliability 

A. Purpose of Test:   

To demonstrate the ability of the ESS to reliably perform full charging and discharging 
cycles. 

B. Test Procedure: 

The cycling reliability test shall include the following test elements: 
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(1) the discharging of the ESS from 100% of the Maximum State of Charge to 0% 
of the Maximum State of Charge followed by; 

(2) the charging of the ESS from 0% of the Maximum State of Charge to 100% of 
the Maximum State of Charge. 

 
C. Test Results: 

The cycling reliability test shall be satisfied when the ESS successfully performs three (3) 
full charge and discharge cycles with the ESS control system in auto without any alarms 
that indicate an adverse condition that impacts system operations, faults, trips, or manual 
intervention required.  

 
E.3.2 Operational Reliability 

A. Purpose of Test:   

To demonstrate the short-term reliability of the ESS. 

B. Test Procedure: 

The ESS shall be available for a twenty-four (24) hour period for Buyer’s dispatch with 
controls in auto and synchronized to the Buyer’s system. 

 
C. Test Results: 

The operational reliability test shall be satisfied when the ESS remains available 
continuously and accurately responds to Buyer’s dispatch commands for a twenty-four (24) 
hour period while in auto without any alarms, faults, trips, or manual intervention required. 
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EXHIBIT G 
(to Energy Storage Agreement) 

INSURANCE COVERAGES 

 
Seller shall obtain and maintain the following insurance coverages, at a minimum: 

A. Workers’ Compensation Insurance, if exposure exists, that complies with statutory limits 
under workers’ compensation laws of any applicable jurisdiction and employer’s liability coverage 
with limits of One Million Dollars ($1,000,000) per accident, One Million ($1,000,000) for 
disease, and One Million ($1,000,000) for each employee, covering all of Seller’s employees, 
whether full-time, leased, temporary, or casual.   

B. Commercial General Liability Insurance, written on a standard ISO occurrence form, or 
the equivalent, with a combined single limit of One Million Dollars ($1,000,000) per occurrence. 
This policy will include coverage for bodily injury liability, broad form property damage liability, 
blanket contractual, products liability and completed operations.   

C. Business Automobile Liability Insurance, or the equivalent, with a limit of One Million 
Dollars ($1,000,000) combined single limit per occurrence for bodily injury and property damage 
with respect to Seller’s vehicles whether owned (if exposure exists), hired, or non-owned. 

D. Excess or Umbrella Liability. Excess or Umbrella Liability Insurance on a following form 
basis covering claims in excess of the underlying insurance described in paragraphs (A) (with 
respect to only Employer’s Liability Insurance), (B) and (C) with a limit per occurrence and 
aggregate of Twenty Million dollars ($20,000,000) written on a per occurrence basis. 

The amounts of insurance required in the foregoing paragraphs (A), (B), (C) and (D) may 
be satisfied by purchasing coverage in the amounts specified or by any combination of primary 
and excess insurance, so long as the total amount of insurance meets the requirements specified 
above. 

E. Property Insurance. During construction and operation, Seller shall provide or arrange the 
provision of standard form “All Risk” insurance in the amount of Two Hundred Million Dollars 
($200,000,000). For the avoidance of doubt, builders’ risk insurance shall qualify as “All Risk” 
insurance during the construction period.  The All-Risk Property insurance shall cover physical 
loss or damage to the Project including the period during testing and startup. A deductible may be 
carried, which deductible shall be the absolute responsibility of Seller. All-Risk Property insurance 
shall include: (i) coverage for fire, flood, wind and storm, tornado and earthquake, subject to 
commercially available limits, with respect to facilities similar in construction, location and 
occupancy to the Project; and (ii) mechanical and electrical breakdown insurance covering all 
objects customarily subject to such insurance in an amount equal to their probable maximum loss.   
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EXHIBIT H 
(to Energy Storage Agreement) 

 
AVAILABILITY GUARANTEES 

 
Section 1. Definitions.   

Capitalized terms used in this Exhibit H and not defined herein shall have the meaning assigned 
in Article 1 of the ESA. 

“Actual ESS Availability Percentage” means a percentage calculated as (a) one hundred 
(100), multiplied by (b) the result of (i) the sum of all ESS Available Hours divided by (ii) the 
sum of all ESS Period Hours in the relevant Commercial Operation Year.  

“Aggregate ESS Availability Damages Cap” has the meaning set forth in Section 2.1(C) 
of this Exhibit.  

“Annual ESS Availability Damages Cap” has the meaning set forth in Section 2.1(C). 

“Annual Report” has the meaning set forth in Section 2.3 of this Exhibit. 

“ESS Availability Damages” has the meaning set forth in Section 2.1(B) of this Exhibit. 

“ESS Available Hours” means for a relevant Commercial Operation Year, an amount of 
hours equal to (a) the number of ESS Period Hours in such Commercial Operation Year, minus 
(b) the aggregate ESS Unavailable Hours in such Commercial Operation Year. For the avoidance 
of doubt, any event that results in unavailability of the ESS for less than a full hour will count as 
an equivalent percentage of the applicable hour(s) for this calculation. Additionally, if during any 
applicable hour the ESS is available, but for less than the full amount of the then effective ESS 
Capacity, the ESS Available Hours for such hour shall be calculated as an equivalent percentage 
of such hour in proportion to the amount of available ESS Capacity. 

“ESS Excused Hours” means, in any Commercial Operation Year, the aggregate Seller 
Excused Hours for such Commercial Operation Year to the extent that the ESS is affected during 
such hours; provided that, for purposes of the Guaranteed ESS Availability Percentage, only the 
first fifty (50) hours of Scheduled Maintenance Outages in the aggregate for any portion of the 
Project per Commercial Operation Year shall be treated as ESS Excused Hours. For the avoidance 
of doubt, any event that results in unavailability of the ESS for less than a full hour will count as 
an equivalent percentage of the applicable hour(s) for this calculation. Additionally, if during any 
applicable hour the ESS is available, but for less than the full amount of the then effective ESS 
Capacity, the ESS Excused Hours for such hour shall be calculated as an equivalent percentage of 
such hour in proportion to the amount of available ESS Capacity. 

“ESS Period Hours” means eight thousand seven hundred sixty (8,760) hours for any 
given Commercial Operation Year, as may be prorated for any partial Commercial Operation Year 
or adjusted during the occurrence of a leap year. 
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“ESS Unavailable Hours” means those hours, other than ESS Excused Hours, that the 
ESS is not available to operate because it is (a) in an emergency, stop, service mode or pause state 
(except to the extent that such emergency, stop, service mode or pause state also constitutes an 
Emergency Condition); (b) in “run” status and faulted; (c) included in Scheduled Maintenance 
Outages in excess of fifty (50) hours in aggregate for the Project in any Commercial Operation 
Year; (d) incapable of being remotely controlled via its AGC system; or (e) otherwise not 
operational or capable of delivering Discharge Energy or accepting Charging Energy. For the 
avoidance of doubt, any event that results in unavailability of the ESS for less than a full hour will 
count as an equivalent percentage of the applicable hour(s) for this calculation. Additionally, if 
during any applicable hour the ESS is available, but for less than the full amount of the then 
effective ESS Capacity, the ESS Unavailable Hours for such hour shall be calculated as an 
equivalent percentage of such hour in proportion to the amount of available ESS Capacity. 

 “Guaranteed ESS Availability Percentage” has the meaning set forth in Section 2.1(A) 
of this Exhibit. 

Section 2. Availability Guarantees. 

1. ESS Availability Guarantee. 

(A) ESS Availability Guarantee.  Seller guarantees that the ESS shall achieve 
an Actual ESS Availability Percentage equal to or greater than ninety-five percent (95%) in each 
Commercial Operation Year after the Commercial Operation Date (“Guaranteed ESS 
Availability Percentage”). 

(B) ESS Availability Damages. For any Commercial Operation Year during 
which Seller fails to meet the Guaranteed ESS Availability Percentage, Seller shall pay Buyer 
liquidated damages in the amount equal to One Thousand Five Hundred Dollars ($1,500) per MW 
of Guaranteed ESS Capacity per one percent (1%) shortfall in the Guaranteed ESS Availability 
Percentage, calculated annually and prorated for any portion of a Commercial Operation Year 
(“ESS Availability Damages”), but in no event in excess of the Annual ESS Availability Damages 
Cap and the Aggregate ESS Availability Damages Cap. A sample calculation of the ESS 
Availability Damages that would be owed by Seller under certain stated assumptions is provided 
as Attachment 1 to this Exhibit H. 

(C) ESS Availability Damages Cap, Termination and Cure Rights. The total 
ESS Availability Damages payable by Seller for failure to meet the Guaranteed ESS Availability 
Percentage in any Commercial Operation Year shall be capped annually at a value equivalent to 
One Hundred Thousand Dollars ($100,000) per MW of Guaranteed ESS Capacity (“Annual ESS 
Availability Damages Cap”) and in the aggregate at a value equivalent to One Hundred Ninety 
Two Thousand Dollars ($192,000) per MW of Guaranteed ESS Capacity; provided, that in the 
event of (a) a Transformer Failure and (b) a material serial defect not generally known in the energy 
storage industry, the aggregate damages shall not exceed a value equivalent to Three Hundred and 
Twenty Thousand Dollars ($320,000) per MW of Guaranteed ESS Capacity (“Aggregate ESS 
Availability Damages Cap”) over the Term of the ESA. 
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2. Sole Remedy. The Parties agree that Buyer’s sole and exclusive remedy, and 
Seller’s sole and exclusive liability, for any deficiency in the performance of the Project  
(including any failure to meet the Guaranteed ESS Availability Percentage) shall be the payment 
of damages up to the Annual ESS Availability Damages Cap and the Aggregate ESS Availability 
Damages Cap, as applicable, and the right to declare an Event of Default pursuant to Section 
12.1(B)(5) of the ESA, and shall not be subject to the collection of any other damages or any 
other remedies, including specific performance, and shall not be an Event of Default giving rise 
to a termination payment obligation except pursuant to Section 12.1(B)(5) of the ESA, as 
applicable. Notwithstanding the foregoing, the limitations set forth herein shall not be applicable 
to any indemnification claims pursuant to Article 20 of the ESA and Seller’s material breach of 
its obligation to operate and maintain the Project in accordance with Prudent Utility Practices or 
Seller’s failure to pay ESS Availability Damages when due if not timely cured pursuant to the 
provisions of Article 12 of the ESA are an Event of Default of Seller for which Buyer may 
terminate the ESA and seek damages in accordance with Section 12.4 of the ESA. 

3. Annual Report. No later than the thirtieth (30th) Day of such Commercial 
Operation Year (or thirty (30) Days after the end of the last Commercial Operation Year), Seller 
shall deliver to Buyer a calculation showing Seller’s computation of Actual ESS Availability 
Percentage for the previous Commercial Operation Year and the ESS Availability Damages, if 
any, due to Buyer (the “Annual Report”). Such Annual Report shall include the total amount of 
ESS Availability Damages paid to Buyer under the ESA and shall provide notice that the 
Aggregate ESS Availability Damages Cap has been reached, if applicable. If ESS Availability 
Damages are due from Seller, Seller shall pay such damages no later than fifteen (15) Business 
Days after providing the Annual Report. 

5. Disputes.  Disputes as to any calculations under this Exhibit H shall be addressed 
as provided in Section 13.8 of the ESA. 
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ATTACHMENT 1 TO EXHIBIT H 

EXAMPLE CALCULATION OF ESS AVAILABILITY DAMAGES 

 
I. Example of Actual ESS Availability Percentage Calculation 

The sample calculation set forth below is based on the following assumed facts: 

The ESS had the following operating characteristics: 

    
Hours 

 ESS Period Hours (“EPH”) 8,760 
 ESS Unavailable Hours (“EUH”) 700 
 

Given these assumed facts, the ESS Available Hours for the ESS during the Commercial 
Operation Year would be calculated as follows: 

Sum of ESS Available Hours = EPH – EUH:  8,060 = 8,760 – 700  

Actual ESS Availability Percentage 

Given these assumed facts, the Actual ESS Availability Percentage for the Project during the 
Commercial Operation Year in question would be calculated as follows: 

(a) Sum of ESS Available Hours:  8,060 hours 

(b) Sum of ESS Period Hours:  8,760 hours 

(c) Actual ESS Availability Percentage: (Sum of ESS Available Hours/Sum of ESS 
Period Hours) x 100 = (8,060/8,760) x 100 = 92.0% 

II. Example of ESS Availability Damages 

Example of ESS Availability Damages based on the following assumed facts: 

(a) Seller’s Guaranteed ESS Availability Percentage in Commercial Operation Year 4 
= 95%. 

(b) Seller’s Actual ESS Availability Percentage in Commercial Operation Year 4 = 
92%. 

(c) Seller’s Guaranteed ESS Capacity = 20 MW. 

 

Given these assumed facts, Seller calculates the ESS Availability Damages due to Buyer as 
follows: 
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(Seller’s Guaranteed ESS Availability Percentage in Commercial Operation Year 4 – Seller’s 
Actual ESS Availability Percentage in Commercial Operation Year 4) (the latter two expressed as 
a decimal) x (100) x Liquidated Damage Value x Seller’s Guaranteed ESS Capacity = ESS 
Availability Damage  

(0.95 – 0.92) x 100 x $1,500 x 20 = $90,000 
 
 
As specified in the definition of “ESS Unavailable Hours,” all ESS Excused Hours are excluded 
from the calculation of ESS Unavailable Hours.  Thus, in the example above, the 700 hours of 
ESS Unavailable Hours does not include any hours that are ESS Excused Hours.  
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EXHIBIT I 
(to Energy Storage Agreement) 

 
FORM OF SELLER GUARANTY 

 
GUARANTY 

 
 

 
THIS GUARANTY (this “Guaranty”), dated as of _____, ____ (the “Effective Date”), is 

made by [●]. (“Guarantor”), in favor of [INSERT COUNTERPARTY’S NAME IN ALL CAPS] 
(“Counterparty”).   
 
RECITALS: 
 

A. WHEREAS, Counterparty and Guarantor’s indirect, wholly-owned subsidiary 
[INSERT OBLIGOR’S NAME IN ALL CAPS] (“Obligor”) have entered into, or concurrently 
herewith are entering into, that certain ____________________ Energy Storage Agreement 
dated/made/entered into/effective as of ______, 20__ (the “Agreement”); and 

 
B. WHEREAS, Guarantor will directly or indirectly benefit from the Agreement 

between Obligor and Counterparty; 
 

NOW THEREFORE, in consideration of the foregoing premises and as an inducement for 
Counterparty’s execution, delivery and performance of the Agreement, and for other good and 
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Guarantor 
hereby agrees for the benefit of Counterparty as follows: 

 
*  *  * 

 
1. GUARANTY.  Subject to the terms and provisions hereof, Guarantor hereby absolutely 
and irrevocably guarantees the timely payment when due of all obligations owing by Obligor to 
Counterparty arising pursuant to the Agreement, including with respect to any damages that 
Obligor owes to Counterparty for failing to perform under the Agreement (collectively, the 
“Obligations”).  This Guaranty shall constitute a guarantee of payment and not of collection.  The 
liability of Guarantor under this Guaranty shall be subject to the following limitations: 

(a) Notwithstanding anything herein or in the Agreement to the contrary, the maximum 
aggregate obligation and liability of Guarantor under this Guaranty, and the maximum 
recovery from Guarantor under this Guaranty, shall in no event exceed 
__________________ [spell out the dollar amount] U.S. Dollars (U.S. $__________) (the 
“Maximum Recovery Amount”), plus reasonable costs of collection and/or enforcement 
of this Guaranty (including reasonable attorneys’ fees), to the extent that a court of 
competent jurisdiction finally declares that amounts are due and payable hereunder, but in 
no event shall such costs exceed [__________].  

(b) The obligation and liability of Guarantor under this Guaranty is specifically limited to 
payments expressly required to be made under the Agreement (even if such payments are 
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deemed to be damages), as well as costs of collection and enforcement of this Guaranty 
(including attorneys’ fees) to the extent reasonably and actually incurred by Counterparty 
(subject, in all instances, to the limitations imposed by the Maximum Recovery Amount as 
specified in Section 1(a) above).  Except as expressly payable by Obligor pursuant to the 
Agreement, Guarantor shall not be liable for or obligated to pay any consequential, indirect, 
incidental, lost profit, special, exemplary, punitive, equitable or tort damages.  

2. DEMANDS AND PAYMENT.   

(a) If Obligor fails to pay any Obligation to Counterparty when such Obligation is due and 
owing under the Agreement (an “Overdue Obligation”), Counterparty may present a 
written demand to Guarantor calling for Guarantor’s payment of such Overdue Obligation 
pursuant to this Guaranty (a “Payment Demand”).  Delay or failure by Counterparty in 
making a Payment Demand shall in no event affect Guarantor’s obligations under this 
Guaranty. 

(b) A Payment Demand shall be in writing and shall reasonably and briefly specify in what 
manner and what amount Obligor has failed to pay and explain why such payment is due, 
with a specific statement that Counterparty is calling upon Guarantor to pay under this 
Guaranty.  Such Payment Demand must be delivered to Guarantor in accordance with 
Section 9 below; and the specific Overdue Obligation(s) addressed by such Payment 
Demand must remain due and unpaid at the time of such delivery to Guarantor.   

(c) After issuing a Payment Demand in accordance with the requirements specified in Section 
2(b) above, Counterparty shall not be required to issue any further notices or make any 
further demands with respect to the Overdue Obligation(s) specified in that Payment 
Demand, and Guarantor shall be required to make payment with respect to the Overdue 
Obligation(s) specified in that Payment Demand within five (5) Business Days after 
Guarantor receives such demand.  As used herein, the term “Business Day” shall mean all 
weekdays (i.e., Monday through Friday) other than any weekdays during which 
commercial banks or financial institutions are authorized to be closed to the public in the 
State of New York. 

3. REPRESENTATIONS AND WARRANTIES.  Guarantor represents and warrants that: 

(a) it is a limited liability company duly organized and validly existing under the laws of the 
State of _____________ and has the corporate power and authority to execute, deliver and 
carry out the terms and provisions of the Guaranty;  

(b) no authorization, approval, consent or order of, or registration or filing with, any court or 
other governmental body having jurisdiction over Guarantor is required on the part of 
Guarantor for the execution, delivery and performance of this Guaranty; and 

(c) the execution, delivery and performance of this Guaranty has been duly and validly 
authorized by all corporate proceedings of Guarantor, and this Guaranty constitutes a valid 
and legally binding agreement of Guarantor, enforceable against Guarantor in accordance 
with the terms hereof, except as the enforceability thereof may be limited by the effect of 
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any applicable bankruptcy, insolvency, reorganization, moratorium or similar laws 
affecting creditors’ rights generally and by general principles of equity. 

4. RESERVATION OF CERTAIN DEFENSES.  Without limiting Guarantor’s own 
defenses hereunder, Guarantor reserves to itself and may assert as a defense to enforcement of this 
Guaranty any defense to enforcement of the Agreement that Obligor may assert that is based on 
Counterparty’s breach of the Agreement or the failure of a material condition precedent to 
Obligor’s performance obligations.  Notwithstanding the foregoing, Guarantor agrees that it will 
remain bound upon this Guaranty notwithstanding any defenses that, pursuant to the laws of 
suretyship or guaranty, would otherwise relieve a guarantor of its obligations.  In furtherance and 
not limitation of the foregoing, Guarantor expressly waives (if any) based upon the bankruptcy, 
insolvency, dissolution or liquidation of Obligor or any lack of power or authority of Obligor to 
enter into and/or perform the Agreement or the lack of validity or enforceability of Obligor’s 
obligations under the Agreement.  Guarantor further reserves to itself any rights, setoffs or 
counterclaims that Guarantor may have against Obligor, provided, however, that Guarantor agrees 
such rights, setoffs or counterclaims may only be asserted against Obligor in an independent 
action, and not as a defense to Guarantor’s obligations under this Guaranty. 

5. AMENDMENT OF GUARANTY.  No term or provision of this Guaranty shall be 
amended, modified, altered, waived or supplemented except in a writing signed by Guarantor and 
Counterparty.  

6. WAIVERS AND CONSENTS.  Guarantor agrees that its obligations under this Guaranty 
are irrevocable, absolute, independent, unconditional and continuing (subject only to the defenses 
to enforcement of this Guaranty reserved by Guarantor in Section 4) and shall not be affected by 
any circumstance that constitutes a legal or equitable discharge of a guarantor or surety other than 
payment in full of the Obligations. In furtherance of the foregoing and without limiting the 
generality thereof, Guarantor agrees, subject to and in accordance with the other terms and 
provisions of this Guaranty: 

(a) Except for the Payment Demand as required in Section 2 above, Guarantor hereby waives, 
to the maximum extent permitted by applicable law, (i) notice of acceptance of this 
Guaranty; (ii) promptness, diligence, presentment, demand, protest, setoff and 
counterclaim concerning the liabilities of Guarantor; (iii) any right to require that any 
action or proceeding be brought against Obligor or any other person, or to require that 
Counterparty seek enforcement of any performance against Obligor or any other person, 
prior to any action against Guarantor under the terms hereof; (iv) any defense arising by 
reason of the incapacity, lack of authority or disability of Obligor or based on any illegality, 
lack of validity or unenforceability of any Obligation; (v) any duty of Counterparty to 
protect or not impair any security for the Obligations; (vi) any defense based upon an 
election of remedies by Counterparty; (vii) any rights of subrogation, contribution, 
reimbursement, indemnification, or other rights of payment or recovery for any payment 
or performance by it hereunder (and, for the avoidance of doubt, if any amount is paid to 
Guarantor in violation of this provision, Guarantor shall hold such amount for the benefit 
of, and promptly pay such amount to, Counterparty); (viii) any defense of waiver, release, 
res judicata, statute of frauds, fraud (with respect to Obligor), incapacity (with respect to 
Obligor), minority or usury; and (ix) any other circumstance or any existence of or reliance 
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on any representation by Counterparty that might otherwise constitute a defense available 
to, or a legal or equitable discharge of, Guarantor or any other guarantor or surety. 

(b) No delay by Counterparty in the exercise of (or failure by Counterparty to exercise) any 
rights hereunder shall operate as a waiver of such rights, a waiver of any other rights or a 
release of Guarantor from its obligations hereunder (with the understanding, however, that 
the foregoing shall not be deemed to constitute a waiver by Guarantor of any rights or 
defenses to which Guarantor may at any time have pursuant to or in connection with any 
applicable statutes of limitation). 

(c) Without notice to or the consent of Guarantor, and without impairing or releasing 
Guarantor’s obligations under this Guaranty, Counterparty may: (i) change the manner, 
place or terms for payment of all or any of the Obligations (including renewals, extensions 
or other alterations of the Obligations); (ii) release Obligor or any person (other than 
Guarantor) from liability for payment of all or any of the Obligations; (iii) receive, 
substitute, surrender, exchange or release any collateral or other security for this Guaranty 
or any or all of the Obligations and apply any such collateral or security and direct the order 
or manner of sale thereof, or exercise any other right or remedy that Counterparty may 
have against any such collateral or security; or (iv) exercise any other rights available to 
Counterparty under the Agreement, at law or in equity. 

 
7. REINSTATEMENT.  Guarantor agrees that this Guaranty shall continue to be effective 
or shall be reinstated, as the case may be, if all or any part of any payment made hereunder or 
under the Agreement while this Guaranty is in effect is at any time avoided or rescinded or must 
otherwise be restored or repaid by Counterparty as a result of the bankruptcy or insolvency of 
Obligor or Guarantor, or similar proceeding, all as though such payments had not been made. 

8. TERMINATION.  Subject to reinstatement under Section 7, this Guaranty and the 
Guarantor’s obligations hereunder will terminate automatically and immediately upon the earlier 
of (a) the termination or expiration of the Agreement, and (b) 11:59:59 Eastern Prevailing Time of 
[insert date [__] years plus six (6) months after expected COD]; provided, however, Guarantor 
agrees that the obligations and liabilities hereunder shall continue in full force and effect with 
respect to any Obligations under any Agreement entered into on or prior to the date of such 
termination.  

9. NOTICE.  Any Payment Demand, notice, request, instruction, correspondence or other 
document to be given hereunder (herein collectively called “Notice”) by Counterparty to 
Guarantor, or by Guarantor to Counterparty, as applicable, shall be in writing and may be delivered 
either by (a) U.S. certified mail with postage prepaid and return receipt requested, or (b) recognized 
nationwide courier service with delivery receipt requested, in either case to be delivered to the 
following address (or to such other U.S. address as may be specified via Notice provided by 
Guarantor or Counterparty, as applicable, to the other in accordance with the requirements of this 
Section 9): 

TO GUARANTOR: * TO COUNTERPARTY: 

 [●]Attn:  Treasurer    [●]Attn:   
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[Tel: [●] --  for use in connection with 
courier deliveries] 

[Tel: [●] --  for use in connection with 
courier deliveries] 

 
 
Any Notice given in accordance with this Section 9 will (x) if delivered during the recipient’s 
normal business hours on any given Business Day, be deemed received by the designated recipient 
on such date, and (y) if not delivered during the recipient’s normal business hours on any given 
Business Day, be deemed received by the designated recipient at the start of the recipient’s normal 
business hours on the next Business Day after such delivery.  
 

10. MISCELLANEOUS.   

(a) This Guaranty shall in all respects be governed by, and construed in accordance with, the 
law of the State of New York, without regard to principles of conflicts of laws thereunder.  

(b) This Guaranty shall be binding upon Guarantor and its successors and permitted assigns 
and inure to the benefit of and be enforceable by Counterparty and its successors and 
permitted assigns.  Guarantor may not assign this Guaranty in part or in whole without the 
prior written consent of Counterparty.  Counterparty may not assign this Guaranty in part 
or in whole except (i) with the prior written consent of Guarantor, or (ii) to an assignee of 
the Agreement in conjunction with an assignment of the Agreement in its entirety 
accomplished in accordance with the terms thereof.  

(c) This Guaranty embodies the entire agreement and understanding between Guarantor and 
Counterparty and supersedes all prior agreements and understandings relating to the subject 
matter hereof.   

(d) The headings in this Guaranty are for purposes of reference only and shall not affect the 
meaning hereof.  Words importing the singular number hereunder shall include the plural 
number and vice versa, and any pronouns used herein shall be deemed to cover all genders.  
The term “person” as used herein means any individual, corporation, partnership, joint 
venture, association, joint-stock company, trust, unincorporated association, or 
government (or any agency or political subdivision thereof). 

(e) Wherever possible, any provision in this Guaranty which is prohibited or unenforceable in 
any jurisdiction shall, as to such jurisdiction, be ineffective only to the extent of such 
prohibition or unenforceability without invalidating the remaining provisions hereof, and 
any such prohibition or unenforceability in any one jurisdiction shall not invalidate or 
render unenforceable such provision in any other jurisdiction. 

(f) Counterparty (by its acceptance of this Guaranty) and Guarantor each hereby irrevocably: 
(i) consents and submits to the exclusive jurisdiction of the United States District Court for 
the District of New York for the purposes of any suit, action or other proceeding arising 
out of this Guaranty or the subject matter hereof or any of the transactions contemplated 
hereby brought by Counterparty, Guarantor or their respective successors or assigns; and 
(ii) waives (to the fullest extent permitted by applicable law) and agrees not to assert any 
claim that it is not personally subject to the jurisdiction of the above-named courts, that the 

DocuSign Envelope ID: DB61A74B-BB4F-4A27-8AA7-AFFCD87D10C2DocuSign Envelope ID: A1D316F8-08F9-48EC-9426-A638B46C5B54



 

I-6 
160045028v7 

Sky Ranch Energy Storage 
Agreement 

suit, action or proceeding is brought in an inconvenient forum, that the venue of the suit, 
action or proceeding is improper or that this Guaranty or the subject matter hereof may not 
be enforced in or by such court. 

(g) COUNTERPARTY (BY ITS ACCEPTANCE OF THIS GUARANTY) AND 
GUARANTOR EACH HEREBY IRREVOCABLY, INTENTIONALLY AND 
VOLUNTARILY WAIVES THE RIGHT TO TRIAL BY JURY WITH RESPECT TO 
ANY LEGAL PROCEEDING BASED ON, OR ARISING OUT OF, UNDER OR IN 
CONNECTION WITH, THIS GUARANTY, OR ANY COURSE OF CONDUCT, 
COURSE OF DEALING, STATEMENTS (WHETHER VERBAL OR WRITTEN) OR 
ACTIONS OF ANY PERSON RELATING HERETO.  THIS PROVISION IS A 
MATERIAL INDUCEMENT TO GUARANTOR’S EXECUTION AND DELIVERY OF 
THIS GUARANTY. 

(h) Delivery of an executed signature page of this Guaranty, and any subsequent 
amendment(s), by facsimile or email shall be effective as delivery of a manually executed 
counterpart hereof.  The words “execute,”, “execution,”, “signed,”, “signature,” and words 
of similar import in this Guaranty shall be deemed to include electronic signatures or digital 
signatures, or the keeping of records in electronic form, each of which shall be of the same 
legal effect, validity or enforceability as manually executed signatures or a paper-based 
recordkeeping system, as the case may be, to the extent and as provided for under 
applicable law, including the Electronic Signatures in Global and National Commerce Act 
of 2000, the Electronic Signatures and Records Act of 1999, or any other similar state laws 
based on the Uniform Electronic Transactions Act. 

 
*  *  * 

 
 
IN WITNESS WHEREOF, the Guarantor has executed this Guaranty on _____________, 20__, 
but it is effective as of the Effective Date. 

 
 
[●] 
 
By:          
Name:         
Title:          
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EXHIBIT J 
(to Energy Storage Agreement) 

 
COMMERCIAL OPERATION 
FORM OF CERTIFICATION 

 
 

This certification (“Certification”) of Commercial Operation is delivered by [●] (“Seller”) to 
Public Service Company of New Mexico (“Buyer”) in accordance with the terms of that certain 
Energy Storage Agreement dated [●] (“Agreement”) by and between Seller and Buyer.  All 
capitalized terms used in this Certification but not otherwise defined herein shall have the 
respective meanings assigned to such terms in the Agreement. 

Seller hereby certifies and represents to Buyer the following: 

(1) An Energy Storage System with a designed power output capability of [●] MW for four (4) 
consecutive hours has been constructed, commissioned and tested and is capable of delivering 
Discharge Energy on a sustained basis (in accordance with the ESS manufacturer’s requirements 
and the Commissioning Tests); 

(2) Seller has obtained all necessary rights under the Interconnection Agreement for the 
interconnection and delivery of Discharge Energy to the Point of Delivery; and 

(3) the Project has been completed in all material respects (except for Delayed ESS Capacity 
and punch list items that do not materially and adversely affect the ability of the Project to operate 
as intended). 

A certified statement of the Licensed Professional Engineer, attached hereto, has been provided as 
evidence of Commercial Operation of the Project to provide Product and meet, at a minimum, the 
requirements indicated in items (1) and (3) above. 

EXECUTED by SELLER this ________ day of _____________, 20__. 
 

[●] [Licensed Professional Engineer] 
 

Signature:  Signature:  
Name:  Name:  
Title:  Title:  

  Date:  
 License Number and LPE Stamp:  
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EXHIBIT K 
(to Energy Storage Agreement) 

 
ROUNDTRIP EFFICIENCY GUARANTEE 

 

Year 
Annual R/T Eff – 
Solar Charging 

Annual R/T Eff – Grid 
Charging 

1 85.80% 84.90% 

2+ 
degrading by 0.3% 

annually 
degrading by 0.3% 

annually 
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EXHIBIT L 
 

[Reserved] 
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EXHIBIT M 
(to Energy Storage Agreement) 

 
ESS Operating Restrictions 

 
 

Subject to the terms of this ESA, the ESS shall be operated in accordance with the following 
operating restrictions:  
 
1. Base Annual Average State of Charge (“BAASOC”) shall be the simple average State of 

Charge for a fixed interval of 30 minutes or less (never to exceed the Maximum State of 
Charge) for the Commercial Operation Year.  

2. Annual Limit on Discharge Energy is 365 Equivalent Full Cycles (“AL”) per Commercial 
Operation Year. 

3. Should the BAASOC exceed 40% at the end of the Commercial Operation Year, the AL 
shall be decreased by 5 Equivalent Full Cycles for such Commercial Operation Year. 
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EXHIBIT N 
(to Energy Storage Agreement) 

ESS Functional Mapping 
 
The Project’s NERC verified ESS Generation Owner, ESS Generator Operator and Scheduling 
Coordinator Contact functional mapping requirements information is as follows: 
 

 Entity Name Point of Contact E-mail Phone 
Generator Owner (GO)     
Generator Operator (GOP)     
Scheduling Coordinator 
Contact (SCC) 
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EXHIBIT O 
(to Energy Storage Agreement) 

Solar PPA 

 

[See attached at the end of this document]
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EXHIBIT P 
(to Energy Storage Agreement) 

ESS Ramp Logic Response S-Curve 
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POWER PURCHASE AGREEMENT—SOLAR FACILITY

This Power Purchase Agreement Solar Facility, as may be amended from time to time, is 
entered into this 1st Day of February, 2021 (“Execution Date”), by and between Public Service 
Company of New Mexico, a New Mexico corporation (“PNM” or “Buyer”), whose principal place of 
business is 414 Silver Avenue SW, Albuquerque, NM 87158, and Sky Ranch Solar, LLC, a 
Delaware limited liability company (“Seller”), whose principal place of business is 700 Universe 
Boulevard, Juno Beach, FL 33408.  Buyer and Seller may be referred to in this PPA individually 
as a “Party” and collectively as the “Parties.”

WHEREAS, Buyer is a public utility that owns and operates electric generation, 
transmission, and distribution facilities and is subject to the laws of the State of New Mexico and 
the rules and regulations of the New Mexico Public Regulation Commission; and

WHEREAS, Seller desires to develop, design, construct, own and operate a solar energy 
electric generating facility with an expected total maximum power output of approximately 190 
MWAC (“Project”), as further defined herein and in Exhibit A; and

WHEREAS, pursuant to that certain Second Amended and Restated Special Service 
Contract dated effective August 21, 2018 (“Special Service Contract”), between Buyer and 
Greater Kudu LLC. (“Retail Customer”), as amended from time to time, Buyer has agreed, by 
entering into this PPA, to procure the Energy from the Project to serve Retail Customer’s load; 
and

WHEREAS, Seller desires to generate, sell and deliver to Buyer the Energy generated by 
the Project and any and all associated or correlative Renewable Energy Certificates and other 
Environmental Attributes, and Buyer agrees to buy the same from Seller, in accordance with the 
terms and conditions set forth in this PPA; and

WHEREAS, Buyer and Seller intend to enter into a certain Energy Storage Agreement,  
pursuant to which some of the Energy shall be exclusively used in Seller’s Energy Storage System, 
and for which Buyer shall purchase the Energy Storage Product;

NOW, THEREFORE, in consideration of the mutual covenants herein contained, the 
sufficiency and adequacy of which are hereby acknowledged, the Parties agree to the following:

ARTICLE 1
Definitions and Rules of Interpretation

1.1 Definitions. The following terms shall have the meanings set forth herein.

“Abandonment” means (a) a cessation of work and operations at or in respect of  the  
Project for more than one hundred eighty (180) Days by Seller or Seller’s contractors but only if 
such cessation is not caused by a Force Majeure Event; or (b) the relinquishment of possession 
and  control  of the Project (or any material  portion  thereof) by  Seller, other than a transfer 
permitted under this PPA.
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“AC” means alternating electric current.

“Accounting Standards” has the meaning set forth in Section 22.18.

“Additional Consents” means the approvals, consents, authorizations or other 
requirements not listed in the definition of Governmental Approvals in this PPA that are required 
from any Governmental Authority with respect to the Project.

“Affiliate” of any named Person or entity means any other person or entity that controls, 
is under the control of, or is under common control with, the named entity. The term “control” 
(including the terms “controls,” “under the control of” and “under common control with”) means 
the possession, directly or indirectly, of the power to direct or cause the direction of the 
management and policies of a Person or entity, whether through ownership of fifty percent (50%)
or more of the outstanding capital stock or other equity interests of any class of voting securities, 
by contract, or otherwise.  Notwithstanding the foregoing, with respect to Seller and NEER, 
Affiliate shall include NextEra Energy Operating Partners, LP and NextEra Energy Partners, LP, 
and their respective direct or indirect subsidiaries.

“After Tax Basis” means, with respect to any payment received or deemed to have been 
received by a Party, the amount of such payment (“Base Payment”) supplemented by a further 
payment (“Additional Payment”) to such Party so that the sum of the Base Payment plus the 
Additional Payment shall, after deduction of the amount of all Taxes (including any federal, state 
or local income taxes) required to be paid by such Party in respect of the receipt or accrual of the 
Base Payment and the Additional Payment (taking into account any current or previous credits or 
deductions arising from the underlying event giving rise to the Base Payment and the Additional 
Payment), be equal to the amount required to be received. Such calculations shall be made on the 
assumption that the recipient is subject to federal income taxation at the highest statutory rate 
applicable to corporations for the relevant period or periods, and state and local taxes at the highest 
rates applicable to corporations with respect to such Base Payment and Additional Payment, and 
shall take into account the deductibility (for federal income tax purposes) of state and local income 
taxes.

“AGC” stands for “Automatic Generation Control” and means energy management 
system equipment that automatically adjusts the generation quantity of the Project, including 
communication circuits to communicate Project operating information to Buyer’s representatives 
on a real-time basis for the purpose of telemetering, supervisory control/data acquisition and voice 
communications.

“Ancillary Services” means operating reserves, regulation, black-start capability, reactive 
supply, voltage control, frequency response, other products associated with electric generation 
and Energy that the Project is capable of providing and all other beneficial outputs of the Project 
not required for the operation of the Project.

“Annual Performance Test” has the meaning set forth in Section 10.8(B).

“Annual Performance Test PVSYST Model” has the meaning set forth in 
Section 10.8(D)(8).
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“Applicable Law” means all applicable laws, statutes, treaties, codes, ordinances, 
regulations, certificates, orders, licenses and permits of any Governmental Authority, now in
effect or hereafter enacted, amendments to any of the foregoing, interpretations of any of the 
foregoing by a Governmental Authority having jurisdiction over this PPA and matters related 
thereto, the Parties or the Project, and all applicable judicial, administrative, arbitration and 
regulatory decrees, judgments, injunctions, writs, orders, awards or like actions (including those 
relating to human health, safety, the natural environment or otherwise).

“Attestation and Bill of Sale” has the meaning set forth in Section 9.1(C).

“Back-Up Metering” has the meaning set forth in Section 5.3(D).

“Balancing Area” has the meaning given by NERC in its Glossary of Terms Used in 
NERC Reliability Standards, as may be amended from time to time.

“Balancing Area Authority” or “BAA” has the meaning given by NERC in its Glossary 
of Terms Used in NERC Reliability Standards, as may be amended from time to time.  

“Bankruptcy Code” means the United States Bankruptcy Code, 11 U.S.C. § 101 et seq.,
as amended from time to time. 

“Business Day” means any calendar day that is not a Saturday, a Sunday, or a state and/or 
federal recognized holiday where banks in Albuquerque, New Mexico, are permitted or 
authorized to close.

“Buyer” has the meaning set forth in the Preamble.

“Buyer Costs” means brokerage fees, commissions and other similar third-party 
transaction costs and expenses reasonably incurred and documented by Buyer either in terminating 
any arrangement pursuant to which it has hedged its obligations under this PPA or entering into 
new arrangements which replace this PPA; and all reasonable attorneys’ fees and expenses 
incurred by Buyer in connection with the termination of this PPA, to the extent such costs are not 
already accounted for under Replacement Energy Costs.

“Buyer-Requested Performance Tests” has the meaning set forth in Section 10.9.

“Buyer Settlement Amount” means the present value of the Replacement Energy Costs 
and Buyer Costs, on the one hand, netted against the Contract Value, on the other. If the 
Replacement Energy Costs, calculated using a discount factor equal to the current yield for direct 
obligations of the United States Treasury with a maturity that is closest to, but not less than, the 
remaining Term of this PPA, and Buyer Costs exceed the Contract Value, then the Buyer 
Settlement Amount shall be an amount Seller owes to Buyer. If the Contract Value exceeds the 
Replacement Energy Costs and Buyer Costs, then the Buyer Settlement Amount shall be Zero 
Dollars ($0). The Buyer Termination Payment does not include consequential incidental, punitive, 
exemplary or indirect or business interruption damages.  
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“Buyer Termination Payment” means the aggregate of the Buyer Settlement Amount 
(if any) plus any and all other amounts then owed from Seller to Buyer less any amounts owed 
from Buyer to Seller. 

“Capacity Shortfall Damages” has the meaning set forth in Section 3.8.

“Change of Control” means any circumstance in which Ultimate Parent Company ceases 
to own, directly or indirectly through one or more intermediate entities, at least fifty percent (50%) 
of the outstanding equity or voting interests in Seller; provided, in calculating ownership 
percentages for all purposes of the foregoing:

(A) any ownership interest in Seller held by Ultimate Parent Company 
indirectly through one or more intermediate entities shall not be counted towards Ultimate Parent 
Company’s ownership interest in Seller unless Ultimate Parent Company directly or indirectly 
owns more than fifty percent (50%) of the outstanding equity or voting interests in each such 
intermediate entity; and

(B) ownership interests in Seller owned directly or indirectly by any Lender 
(including any Tax Equity Investor) shall be excluded from the total outstanding equity interests 
in Seller. 

Notwithstanding the foregoing, a Change of Control will not include any direct or indirect transfer 
of the interests in Seller to Yieldco; provided that following such transfer the entity that operates 
the Project is (or contracts with) a Qualified Operator

“Commercial Operation” means that (a) Solar Units with an aggregate capacity of at least 
171 MWAC have been constructed, commissioned and tested and are capable of delivering Energy 
on a sustained basis (in accordance with the Solar Unit manufacturer’s requirements and the
Commissioning Tests) without experiencing any abnormal or unsafe operating conditions on any 
interconnected system, (b) Seller has obtained all required consents and Governmental Approvals, 
(c) Seller has obtained all necessary rights under the Interconnection Agreement for the 
interconnection and delivery of Energy to the Point of Delivery and is not in breach of the 
Interconnection Agreement, (d) Seller has obtained required insurance coverage, and (e) Buyer 
has received an officer’s certificate from Seller that the Project has been completed in all material 
respects (except for Delayed Capacity and punch list items that do not materially and adversely 
affect the ability of the Project to operate as intended).  

“Commercial Operation Date” means the date, as determined in accordance with Section 
3.10, on which Seller provides (a) a written notification to Buyer that the Commercial Operation 
has commenced, (b) a certification from a Licensed Professional Engineer, substantially in the 
form attached hereto as Exhibit K, and all fees and costs associated with the Licensed Professional 
Engineer having been borne by Seller, and (c) Seller shall have delivered the Delivery Term 
Security to Buyer in accordance with the relevant provisions of Article 19.

“Commercial Operation Year” means a period of twelve (12) consecutive Months.  The 
first Commercial Operation Year shall commence on the Commercial Operation Date and end on 
the last Day of the Month that is twelve (12) full Months after the Commercial Operation Date, 
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and each subsequent Commercial Operation Year shall be each twelve (12) Month period 
thereafter. 

“Commissioning Performance Test” has the meaning set forth in Section 10.8(A).

“Confidential Information” has the meaning set forth in Section 22.14(C).

“Contingent and Partial Assignment and Assumption Agreement” means that certain 
Contingent and Partial Assignment and Assumption Agreement by and between PNM and Seller 
dated as of the Execution Date hereof.

“Continuation Notice” has the meaning set forth in Section 2.3(A).

“Contract Value” means the sum of the present values of the Solar Energy Output, for 
each Commercial Operation Year (or portion thereof) in the then-remaining term, determined 
without reference to the early termination, of (A) the quantity of Energy and RECs expected to 
be produced during such Commercial Operation Year (or portion thereof) times (B) the Solar 
Energy Output Payment Rate for such Commercial Operation Year. All elements of the foregoing 
calculations shall be determined in a commercially reasonable manner. The present values of the 
monthly payments from their payment dates in the foregoing calculations shall be determined 
using a discount factor equal to the current yield for direct obligations of the United States 
Treasury with a maturity that is closest to, but not less than, the remaining Term of this PPA.

“Customer Event of Default” has the meaning set forth in the Special Service Contract.

“Day” means a calendar day and includes Saturdays, Sundays and holidays; if a payment 
falls due on a Day that is not a Business Day, the payment will be due on the next Business Day 
thereafter.

“DC” means direct current.

“Deemed Energy” has the meaning set forth in Section 4.1(B).

“Default Rate” has the meaning set forth in Section 9.4.

“Defaulting Party” means the Party with respect to which an Event of Default under 
Article 12 has occurred.

“Delay Damages” has the meaning set forth in Section 3.7.

“Delayed Capacity” has the meaning set forth in Section 3.7.

“Delivery Term” has the meaning set forth in Section 7.1.

“Disclosing Party” has the meaning set forth in Section 22.14(A).

“Dispute Notice” has the meaning set forth in Section 13.8.
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“Disputing Party” has the meaning set forth in Section 9.5(A).

“Dollars” means the lawful currency of the United States of America.

“Downgrade Event” shall mean that, with respect to any two of the three Rating Agencies 
provided, the long-term credit rating of a Person’s long-term senior unsecured debt is not as 
follows: (a) “Baa2” or higher by Moody’s, (b) “BBB” or higher by S&P, and (c) “BBB” or higher 
by Fitch. 

“Early Termination Date” has the meaning set forth in Section 12.4.

“Electric Interconnection Point” means the physical point at which electrical 
interconnection is made between the Project and the Transmission Provider’s Transmission 
System.

“Electric Metering Device(s)” means all metering and data processing equipment used 
to measure, record, or transmit data relating to the Solar Energy Output generated by the Project. 
Electric Metering Devices include the metering current transformers and the metering voltage 
transformers. 

“Emergency Condition” means (A) a condition or situation that presents an imminent 
physical threat of danger to life, health or property, and/or could reasonably be expected in the 
opinion of the Transmission Provider to cause a significant disruption to the Transmission 
Provider’s Transmission System or otherwise be required in accordance with the requirements of 
the Reliability Coordinator and/or WECC, or (B) any system condition not consistent with 
Prudent Utility Practices; provided that an Emergency Condition shall not include any emergency 
caused by Seller’s breach of its Interconnection Agreement with the Transmission Provider. 

“Energy” means three-phase, 60-cycle alternating current electric energy, expressed in 
units of kWh or MWh, generated by the Project and delivered to Buyer at a nominal voltage at 
the Point of Delivery, as measured by Electric Metering Devices, net of auxiliary loads and station 
electrical uses (unless otherwise specified).

“Energy Storage Agreement” means that certain Energy Storage Agreement between Sky 
Ranch Energy Storage, LLC and Buyer, of even date herewith.

“Energy Storage Product” has the meaning ascribed to the term “Product” in the Energy 
Storage Agreement.

“Energy Storage System” or “ESS” has the meaning ascribed to it in the Energy Storage 
Agreement.  For the avoidance of doubt, the Energy Storage System is being developed 
concurrently and jointly with the Project and may share certain equipment, buildings, and facilities, 
including transformers, Interconnection Facilities, improvements, and other tangible assets, 
contract rights, easements, rights of way, surface use agreements and other interests or rights in 
real estate, with the Project.

“Environmental Attributes” means all attributes, aspects, characteristics, claims, credits, 
benefits, reductions, offsets or allowances that are created or otherwise arise from the Project’s 
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generation of electricity from renewable energy resources in contrast with the generation of 
electricity using nuclear or fossil fuels or other traditional resources. Forms of such attributes 
include any and all environmental air quality credits, green credits, including carbon credits, 
emissions reduction credits, certificates, tags, offsets, allowances, or similar products or rights, 
howsoever entitled, (i) resulting from the avoidance of the emission of any gas, chemical, or other 
substance, including mercury, nitrogen oxide, sulfur dioxide, carbon dioxide, carbon monoxide, 
particulate matter or similar pollutants or contaminants of air, water, or soil, gas, chemical, or 
other substance, and (ii) attributable to the generation, purchase, sale or use of Energy. 
Environmental Attributes include those currently existing or arising during the Term under local, 
state, regional, federal, or international legislation or regulation relevant to the avoidance of any 
emission described above under any governmental, regulatory or voluntary program, including 
the United Nations Framework Convention on Climate Change and related Kyoto Protocol or 
other programs, laws or regulations. Environmental Attributes include the reporting rights related 
to any such attributes, aspects, characteristics, claims, credits, benefits, reductions, offsets or 
allowances, including the right of a Person to report the ownership thereof in compliance with 
federal or state law, if applicable, or otherwise to a federal or state agency or any other Person. 
Environmental Attributes include any attributes similar to those described in the foregoing 
sentence to the extent associated with any cryptocurrency, blockchain, and similar or related 
commodities, tokens, or anything of actual, potential, or theoretical value related to, measured by, 
or associated with the Project’s generation of electricity. Environmental Attributes specifically 
exclude (i) Tax Benefits, (ii) depreciation deductions and depreciation benefits, and other tax 
benefits arising from ownership or operation of the Project; and (iii) any Energy, reliability or 
other power attributes from the Project.

“Environmental Contamination” means the introduction or presence of Hazardous 
Materials at such levels, quantities or location, or of such form or character, as to constitute a 
violation of federal, state or local laws or regulations, and as to present a material risk under 
federal, state or local laws and regulations that a Site will not be available or usable, whether in 
whole or in part, for the purposes contemplated by this PPA.

“Event of Default” means a Seller Event of Default as set forth in Section 12.1 or a Buyer 
Event of Default as set forth in Section 12.2.

“Execution Date” has the meaning set forth in the Preamble.

“Executive Order” has the meaning set forth in Section 3.4(H).

“Expected Commercial Operation Date” has the meaning set forth in Section 3.1.

“Federal Power Act” means the Federal Power Act, as amended, 16 U.S.C. § 791a et seq.

“FERC” means the Federal Energy Regulatory Commission or any successor agency.

“Fitch” shall mean Fitch Ratings Inc. or any successor thereto, or in the event that there is 
no such successor, a nationally recognized credit rating agency. 

“Force Majeure Event” has the meaning set forth in Section 14.1.
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“GAAP” has the meaning set forth in Section 22.18.

“Governmental Approval” means any authorization, consent, permission, approval 
(including an NMPRC Approval), license, ruling, permit, exemption, variance, order, judgment, 
instruction, condition, direction, directive, decree, declaration of or regulation by any 
Governmental Authority relating to the construction, development, ownership, occupation, startup, 
testing, operation or maintenance of the Project or to the execution, delivery or performance of 
this PPA or the procurement pursuant to this PPA of renewable energy and Renewable Energy 
Certificates and shall also mean, where and as applicable and the context so dictates, any and all 
authorization, consent, permission, approval, license, ruling, permit, exemption, variance, order, 
judgment, instruction, condition, direction, directive, decree, declaration of or regulation with 
regard to any Non-Governmental Compliance Obligations.

“Governmental Authority” means any federal, tribal, state, local or municipal 
governmental body; any governmental, quasi-governmental, regulatory or administrative agency, 
commission, body or other authority exercising or entitled to exercise any administrative, 
executive, judicial, legislative, policy, regulatory or taxing authority or power; or any court or 
governmental tribunal.

“Governmental Charges” means any Taxes, charges or costs that are assessed or levied 
by any Governmental Authority, including local, state or federal regulatory or taxing authorities 
that would affect the sale and purchase of Solar Energy Output contemplated by this PPA, either 
directly or indirectly.

“Guaranteed Solar Capacity” has the meaning set forth in Section 3.1.

“Guaranteed Start Date” has the meaning set forth in Section 3.1.

“Hazardous Materials” means any substance, material, gas, or particulate matter that is 
regulated by any local Governmental Authority, any applicable state, or the United States of 
America as an environmental pollutant or as dangerous to public health, public welfare, or the 
natural environment including, without limitation, protection of non-human forms of life, land, 
water, groundwater, and air, including any material or substance that is (i) defined as “toxic,” 
“polluting,” “hazardous waste,” “hazardous material,” “hazardous substance,” “extremely 
hazardous waste,” “solid waste” or “restricted hazardous waste” under any provision of local, state, 
or federal law; (ii) petroleum, including any fraction, derivative or additive; (iii) asbestos; (iv) 
polychlorinated biphenyls; (v) radioactive material; (vi) designated as a “hazardous substance” 
pursuant to the Clean Water Act, 33 U.S.C. § 1251 et seq.; (vii) defined as a “hazardous waste” 
pursuant to the Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seq.; (viii) defined 
as a “hazardous substance” pursuant to the Comprehensive Environmental Response, 
Compensation, and Liability Act, 42 U.S.C. § 9601 et seq.; (ix) defined as a “chemical substance” 
under the Toxic Substances Control Act, 15 U.S.C. § 2601 et seq.; or (x) defined as a “pesticide” 
under the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. § 136 et seq.

“House Energy” has the meaning set forth in Section 1.4.

“Installed Solar Capacity” means, as of a given point in time, the aggregate nameplate 
capacity of all Solar Units installed and commissioned at the Project.
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“Interconnection Agreement” means the separate agreement between Seller and the 
Transmission Provider for interconnection of the Project to the Transmission Provider’s 
Transmission System, as such agreement may be amended from time to time.

“Interconnection Facilities” means the Transmission Provider’s Interconnection 
Facilities and Seller’s Interconnection Facilities.

“Internal Revenue Code” means the U.S. Internal Revenue Code of 1986, including 
applicable rules and regulations promulgated thereunder, as amended from time to time.

“Issuer Minimum Requirements” has the meaning set forth in Section 19.2.

“ITC(s)” means the investment tax credits established pursuant to Section 48 of the 
Internal Revenue Code.

“kW” means one or more kilowatts AC of electricity, as the context requires.

“kWh” means kilowatt hour AC.

“Lender(s)” means any and all Persons, including Affiliates of Seller, (a) lending money 
or extending credit (including any financing lease, monetization of tax benefits, back-leverage or 
paygo financing, Tax Equity Financing or credit derivative arrangement) to Seller or to an Affiliate 
of Seller:  (i) for the development, construction, interim or permanent financing or refinancing of 
the Project; (ii) for working capital or other ordinary business requirements of the Project 
(including the maintenance, repair, replacement or improvement of the Project); (iii) for any 
development financing, bridge financing, credit support, credit enhancement or interest rate 
protection in connection with the Project; (iv) for any capital improvement or replacement related 
to the Project; or (v) for the purchase of the Project and the related rights from Seller; (b) 
participating as a Tax Equity Investor in the Project; or (c) acting as any lessor under a lease finance 
arrangement relating to the Project.

“Letter of Credit” means an irrevocable, unconditional, transferable standby letter of 
credit for the benefit of the receiving Party, issued by an entity meeting the Issuer Minimum 
Requirements.

“Licensed Professional Engineer” means an independent, professional engineer 
reasonably acceptable to Buyer, licensed in the State of New Mexico, and otherwise qualified to 
perform the work required hereunder. 

“Local Provider” has the meaning set forth in Section 1.4.

“Losses” has the meaning set forth in Section 20.1(A).

“Minimum Qualifications” means the following minimum financial and technical 
qualifications: (i) Seller together with its Affiliates has financial capacity reasonably 
commensurate with a Person owning solar electricity generating and/or energy storage assets that 
have a nameplate capacity of not less than one thousand (1,000) MW and (ii) Seller in the aggregate 
when combined with the solar energy generating and/or storage assets owned by Seller's Affiliates, 
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operates such a portfolio of solar energy generating and/or storage assets, including the Project, or 
has engaged a Qualified Operator to operate the Project.

“Metered Output” means the Energy made available from the Project at the Point of 
Delivery, as measured by the Electric Metering Devices and adjusted to the Point of Delivery.  

“Model Rated Power” has the meaning set forth in Section 10.8(D)(6).

“Month” means a calendar month.

“Monthly Billing Period” means the period during any particular Month in which Solar 
Energy Output has been generated by Seller for Buyer and delivered to the Point of Delivery for 
sale to Buyer, whether or not occurring prior to or subsequent to the Commercial Operation Date.

“Moody’s” means Moody’s Investor Services, Inc. and any successor thereto.

“Mountain Prevailing Time” or “MPT” means the time in effect in the Mountain Time 
Zone of the United States of America, whether Mountain Standard Time or Mountain Daylight 
Saving Time.

“MW” means megawatt or one thousand (1,000) kW AC.

“MWh” means megawatt hours AC.

“NERC” means the North American Electric Reliability Corporation or any successor 
organization.

“NMPRC” means the New Mexico Public Regulation Commission or any successor 
agency.

“NMPRC Approval” has the meaning set forth in Section 17.3(B).

“Non-Defaulting Party” means the Party other than the Defaulting Party with respect to 
an Event of Default that has occurred under Article 12.

“Non-Governmental Compliance Obligations” means all necessary filings, 
applications, accreditations, registrations and/or other requirements including deposits, fees, 
accounts, and/or other obligations with WREGIS, WECC, and all other applicable agencies, self-
regulatory organizations and industry committees to which the Party is required to have 
membership and/or submit to jurisdiction in the performance of this PPA.

“Non-Reliability Curtailment” has the meaning set forth in Section 4.1(B). 

“O&M Records” has the meaning set forth in Section 13.4(A).

“OATT” means Open Access Transmission Tariff.

“Operating Parameters” has the meaning set forth in Section 10.4(A).
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“Operating Procedures” means those procedures, if any, developed pursuant to 
Section 10.5.

“Operating Records” means the final version of all operating logs, blueprints for 
construction, operating manuals, all warranties on equipment, and all documents, including supply 
contracts, subject to redaction for any commercially sensitive information, whether in printed or 
electronic format, that Seller uses or maintains for the operation of the Project.

“Outage Notice” has the meaning set forth in Section 7.5(A).

“Party” or “Parties” has the meaning set forth in the Preamble and includes any permitted 
assignee of a Party.

“Performance Test Ratio” has the meaning set forth in Section 10.8(D)(4).

“Performance Test Report” has the meaning set forth in Section 10.8(G).

“Performance Tests” has the meaning set forth in Section10.8.

“Person” means any natural person, corporation, limited liability company, general 
partnership, limited partnership, proprietorship, other business organization, trust, union, 
association or Governmental Authority.

“PNM” has the meaning set forth in the Preamble.

“PNM Event of Default” has the meaning set forth in the Special Service Contract.

“Point of Delivery” means the electric system point at which Seller makes available to 
Buyer and delivers to Buyer or accounts for the Solar Energy Output being provided by Seller to 
Buyer under this PPA. The Point of Delivery shall be specified in Section 3.1 and Exhibit B to 
this PPA.  For the avoidance of doubt, Energy delivered directly to the Energy Storage System 
shall be adjusted for losses to the Point of Delivery and deemed to have been delivered at the 
Point of Delivery.

“PPA” or “Power Purchase Agreement” means this Power Purchase Agreement between 
Seller and Buyer, including the Exhibits and Schedules attached hereto, as the same may be 
amended from time to time in accordance with the provisions hereof.

“Project” means Seller’s 190 MWAC solar energy generation facility, located in Valencia 
County, New Mexico which will produce the Solar Energy Output made available to Buyer under 
this PPA, including one or more of Seller’s Solar Units and Seller’s Interconnection Facilities, as 
identified and described in Article 3 and Exhibit A to this PPA, including all of the following (and 
any additions, modifications or replacements), the purpose of which is to produce and/or store 
electricity and deliver such electricity to the Electric Interconnection Point: Seller’s equipment, 
buildings, all of the conversion and/or generation facilities, including the Solar Units, step-up
transformers, output breakers, facilities necessary to connect to the Electric Interconnection Point, 
protective and associated equipment, improvements, and other tangible assets, contract rights, 
easements, rights of way, surface use agreements and other interests or rights in real estate 
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reasonably necessary for the construction, operation, and maintenance of the electric generating 
facilities that produce the Solar Energy Output subject to this PPA.

“Project Schedule” has the meaning set forth in Section 3.2.

“Projected Schedule” has the meaning set forth in Section 7.4(A).

“Promotional Materials” has the meaning set forth in Section 22.15(A).

“Prudent Utility Practice(s)” means the practices, methods, and acts (including the 
practices, methods, and acts engaged in or approved by a significant portion of the electric power 
generation industry serving public utilities, WECC and/or NERC) for similar facilities that, at a 
particular time, in the exercise of reasonable judgment in light of the facts known or that should 
reasonably have been known at the time a decision was made, would have been expected to 
accomplish the desired result in a manner consistent with law, regulation, permits, codes, 
standards, reliability, safety, environmental protection, economy, and expedition. With respect to 
the Project, Prudent Utility Practice(s) includes taking reasonable steps to ensure that:

(A) equipment, materials, resources, and supplies, including spare parts inventories, are 
available to meet the Project’s needs;

(B) sufficient operating personnel are available at all times and are adequately 
experienced, trained and licensed as necessary to operate the Project properly, efficiently, and in 
coordination with Buyer and are capable of responding to reasonably foreseeable Emergency 
Conditions whether caused by events on or off the Site;

(C) preventive, routine, and non-routine maintenance and repairs are performed on a 
basis that ensures reliable, long-term and safe operation, and are performed by knowledgeable, 
trained, and experienced personnel utilizing proper equipment and tools;

(D) appropriate monitoring and testing are performed to ensure equipment is 
functioning as designed;

(E) equipment is not operated in a reckless manner, or in a manner unsafe to workers, 
the general public, or the interconnected system or contrary to environmental laws, permits or 
regulations or without regard to defined limitations, such as flood conditions, safety inspection 
requirements, operating voltage, current, volt-ampere reactive (“VAr”) loading, frequency, 
rotational speed, polarity, synchronization, and/or control system limits;

(F) equipment and components meet or exceed the standard of durability that is 
generally used for electric generation operations serving public utilities in the region and will 
function properly over the full range of ambient temperature and weather conditions reasonably 
expected to occur at the Site and under both normal and Emergency Conditions; and

(G) equipment, components, and processes are appropriately permitted with any local, 
state, or federal Governmental Authority and are operated and maintained in accordance with 
applicable permit and regulatory requirements.
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“Qualified Operator” is (a) a Person that has at least three (3) years’ experience with 
operating at least three hundred (300) MW of solar generation, or (b) any other Person reasonably 
acceptable to Buyer. 

“Rating Agency” shall mean S&P, Moody’s or Fitch.

“RC” has the meaning set forth in Section 10.8(D)(1).

“Receiving Party” has the meaning set forth in Section 22.14(A). 

“Receiving Party’s Representatives” has the meaning set forth in Section 22.14(B).

“Recording” has the meaning set forth in Section 22.19.

“Regulatory End Date” has the meaning set forth in Section 17.3(B)(3).

“Reliability Coordinator” means the entity that fulfills the duties of the Reliability 
Coordinator, as defined by NERC, and as delegated by WECC, for its Reliability Coordinator Area 
in the Western Interconnection. 

“Reliability Curtailment” means any curtailment of the Project by the BAA or 
Transmission Provider due to any of the following reasons: (a) the Transmission Provider and/or BAA 
directs a general curtailment, reduction or redispatch of generation in the area for any reason other 
than any economic purpose; (b) the BAA curtails or otherwise reduces the Metered Output in order to 
meet NERC/WECC standards criteria in regard to compliance obligations to the PNM Balancing Area 
and/or Transmission Provider’s Transmission System to operate within system limitations or other 
operating areas as directed by the Reliability Coordinator; or (c) for safety or equipment failure 
situations. For the avoidance of doubt, a Reliability Curtailment includes curtailments associated with 
an oversupply of generation in the PNM Balancing Area or on the Transmission Provider’s 
Transmission System, provided that generating facilities connected to the Transmission Provider’s 
Transmission System, are reasonably interrupted or reduced in an equitable and non-discriminatory 
manner, but shall not include any curtailment for any economic purpose, which curtailment shall be 
deemed a Non-Reliability Curtailment. Buyer, upon reasonable notice, will provide reasonable 
documentation relating to any Reliability Curtailments.

“Renewable Energy Certificate” or “REC” means a document evidencing that the 
amount of renewable energy shown on the document has been generated from the Project and 
certified as such by WREGIS. For purposes of this PPA and registration with WREGIS, RECs 
are accumulated on a MWh basis with one (1) REC for each MWh of renewable energy generated. 
RECs include all Environmental Attributes associated with the generated energy and shall be 
compliant with the requirements of the New Mexico Renewable Energy Act §§ 62-16-1 et seq. 
NMSA 1978 and Title 17.9.572 NMAC (“Rule 572”), each as amended. “RECs” excludes (i) any 
local, state or federal investment tax credit, production tax credit, depreciation deductions or other 
tax benefit to Seller based on ownership of, or Energy production from, any portion of the Project, 
including the Tax Benefits, (ii) depreciation and other tax benefits arising from ownership or 
operation of the Project unrelated to its status as a generator of renewable or environmentally 
clean energy, and (iii) any Energy, reliability or other power attributes from the Project.
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“Replacement Energy Costs” means the actual costs incurred by Buyer following an 
Event of Default by Seller that are reasonable and necessary to replace Solar Energy Output (which 
includes RECs, Environmental Attributes and Ancillary Services as defined herein) which Seller, 
in accordance with this PPA, would have generated at the Project and delivered to Buyer, but failed 
to so provide pursuant to this PPA. Buyer shall not have to enter into a replacement contract to 
establish the Replacement Energy Costs.  If Buyer does not enter into a replacement contract, then 
the Replacement Energy Costs will be based on the market price for Energy, Environmental 
Attributes (including RECs) and Ancillary Services delivered to Buyer’s system, as reasonably 
determined by Buyer.  In calculating such amounts, Buyer will comply with the requirements set 
forth in Section 12.4(A) in establishing the market price.  Replacement Energy Costs for an Event 
of Default also include (i) the reasonable amounts paid or incurred by Buyer for transmission or 
distribution of replacement Solar Energy Output and any associated transmission or distribution 
costs, (ii) the reasonable amounts paid or incurred by Buyer for the purchase of RECs associated 
with the replacement Solar Energy Output, and (iii) Buyer’s expenses, including reasonable 
attorneys’ fees, suffered as a result of Seller’s failure to perform under this PPA.

“Requested Actions” has the meaning set forth in Section 17.3.

“Retail Customer” has the meaning set forth in the Recitals.

“Sales Taxes” means any New Mexico state and local sales taxes, use taxes, gross receipts 
taxes, compensating taxes, and similar taxes and charges.

“S&P” means Standard & Poor’s Corporation and any successor thereto.

“Scheduled Maintenance Outage” means a time during which a Solar Unit is shut down 
or its output reduced to undergo scheduled maintenance in accordance with this PPA, or as 
otherwise agreed by Seller and Buyer.

“SEC” has the meaning set forth in Section 22.18.

“Security” means Development Security or Delivery Term Security, as applicable.

“Seller” has the meaning set forth in the Preamble.

“Seller Excused Hours” means those hours during which Seller is unable to schedule or 
deliver Energy to Buyer as a result of: (a) a Scheduled Maintenance Outage, (b) a Transmission 
Provider Curtailment, (c) a Reliability Curtailment, (d) a Non-Reliability Curtailment, (e) a Force 
Majeure Event, or (f) any failure by Buyer to perform a material obligation under this PPA (other 
than due to a breach by Seller of its obligations under this PPA).

“Seller Forced Outage” means an unplanned reduction, interruption or suspension of all 
or a portion of Energy deliveries from the Project to the Point of Delivery not associated with 
Seller Excused Hours.

“Seller Guarantor” means NextEra Energy Capital Holdings, Inc.

“Seller Guaranty” means a guaranty in substantially the form attached as Exhibit J.
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“Seller Permitted Transfer” means any of the following: (a) a Change of Control of 
Seller’s Ultimate Parent Company; (b) the direct or indirect transfer of shares of, or equity interests 
in, Seller to a Tax Equity Investor; or (c) a transfer of: (i) all or substantially all of the assets of 
NextEra Energy Resources, LLC (“NEER”) or Seller’s Ultimate Parent Company in a single 
transaction; (ii) all or substantially all of Seller’s Ultimate Parent Company’s renewable energy 
generation portfolio in a single transaction; (iii) all or substantially all of NEER’s or Seller’s 
Ultimate Parent Company’s solar generation portfolio in a single transaction; or (iv) the direct or 
indirect transfer of shares of, or equity interest in, Seller to a Person, so long as an Affiliate of 
NEER continues to hold an economic interest in the Project, the transferee is acquiring a portfolio 
of other resources in the same transaction that, when aggregated with the Project, represent more 
than 1,000 MW of generation capacity, and the majority beneficial owner of Seller satisfies the 
Minimum Qualifications; provided, that in the case of each of (b) or (c), following such transfer 
(A) the entity that operates the Project is (or contracts with) a Qualified Operator, and (B) that such 
transfer does not have a material adverse effect on the Seller’s credit characteristics, and Seller, or 
such Person, maintains the applicable Seller Security requirements in accordance with Article 19.

“Seller Termination Payment” means the aggregate of the Special Service Contract 
Settlement Amount (if any) plus any and all other amounts then owed from Buyer to Seller, less 
any amounts owed from Seller to Buyer.

“Seller’s Financial Statements” has the meaning set forth in Section 22.18(B).

“Seller’s Interconnection Facilities” means the equipment between the high side 
disconnect of the step-up transformer and the Electric Interconnection Point, including all related 
relaying protection and physical structures as well as all transmission facilities required to access 
the Transmission Provider’s Transmission System at the Electric Interconnection Point, along with 
any easements, rights of way, surface use agreements and other interests or rights in real estate 
reasonably necessary for the construction, operation and maintenance of such facilities. On the 
low side of the step-up transformer, it includes Seller’s metering, relays, and load control 
equipment as provided for in the Interconnection Agreement. This equipment is located within the 
Project and is conceptually depicted in Exhibit B to this PPA. 

“Site” means the parcel or parcels of real property on which the Project will be constructed 
and located, including any easements, rights of way, surface use agreements and other interests 
or rights in real estate reasonably necessary for the construction, operation and maintenance of 
the Project. The Site for the Project is more specifically described in Section 3.3 and Exhibit C to 
this PPA. For the avoidance of doubt, this PPA is Site specific.

“Solar Energy Output” means Metered Output, Environmental Attributes (including 
RECs) and Ancillary Services generated by the Project.

“Solar Energy Output Payment Rate” means the price to be paid by Buyer to Seller for 
the Solar Energy Output, as set forth in Section 3.1. 

“Solar Unit(s)” means the photovoltaic arrays, tracking devices, inverters, transformers, 
and other equipment necessary for the Project to collect sunlight at the Site and convert it into 
electricity. One Solar Unit includes all equipment associated with a single inverter.
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“Special Service Contract” has the meaning set forth in the Recitals.

“Special Service Contract Default Notice” has the meaning set forth in Section 2.2(A). 

“Special Service Contract Termination Costs” means brokerage fees, commissions and 
other similar third party transaction costs and expenses reasonably incurred and documented by 
Seller either in terminating any arrangement pursuant to which it has hedged its obligations under 
this PPA or entering into new arrangements which replace this PPA; and all reasonable attorneys’ 
fees and expenses incurred by Seller in connection with the termination of this PPA.

“Special Service Contract Termination Date” has the meaning set forth in 
Section 2.3(A).

“Special Service Contract Termination Gains” means an amount equal to the present 
value of the economic benefit to Seller, if any (exclusive of Special Service Contract Termination 
Costs), resulting from the termination of this PPA on and after the effective date of such 
termination and for the remainder of the Term, determined by Seller in a commercially reasonable 
manner. Factors used in determining economic benefit may include reference to information 
supplied by one or more third parties, including quotations (either firm or indicative) of relevant 
rates, prices, yields, yield curves, volatilities, spreads or other relevant market data in the relevant 
markets, market price referent, market prices for a comparable transaction, forward price curves 
based on economic analysis of the relevant markets, settlement prices for a comparable transaction 
at liquid trading hubs (e.g., NYMEX), all of which should be calculated for the remainder of the 
Term to determine the value of the Solar Energy Output. Seller shall use commercially reasonable 
efforts to obtain third party information in order to determine Special Service Contract Termination 
Gains and shall use information available to it internally for such purpose only if it is unable, after 
using commercially reasonable efforts, to obtain relevant third party information.

“Special Service Contract Termination Losses” means an amount equal to the present 
value of the economic loss to Seller, if any (exclusive of Special Service Contract Termination 
Costs), resulting from the termination of this PPA on and after the effective date of such 
termination and for the remainder of the Term (including any loss of Tax Benefits to the extent 
that Seller, using commercially reasonable efforts, is unable to mitigate the loss of such Tax 
Benefits, including by remarketing Energy made available from the Project as a result of such 
termination), determined by Seller in a commercially reasonable manner. Factors used in 
determining the loss of economic benefit may include reference to information supplied by one or 
more third parties, including quotations (either firm or indicative) of relevant rates, prices, yields, 
yield curves, volatilities, spreads or other relevant market data in the relevant markets, market 
price referent, market prices for a comparable transaction, forward price curves based on economic 
analysis of the relevant markets, settlement prices for a comparable transaction at liquid trading 
hubs (e.g., NYMEX), all of which should be calculated for the remainder of the Term to determine 
the value of the Solar Energy Output. Seller shall use commercially reasonable efforts to obtain
third party information in order to determine Special Service Contract Termination Losses and 
shall use information available to it internally for such purpose only if it is unable, after using 
commercially reasonable efforts, to obtain relevant third party information. 
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“Special Service Contract Settlement Amount” means the sum of the Special Service 
Contract Termination Costs and Special Service Contract Termination Losses, on the one hand, 
netted against Special Service Contract Termination Gains on the other. If the sum of the Special 
Service Contract Termination Costs and Special Service Contract Termination Losses exceeds the 
Special Service Contract Gains, then the Special Service Contract Settlement Amount shall be an 
amount Buyer owes to Seller. If the Special Service Contract Termination Gains exceed the sum 
of the Special Service Contract Termination Costs and Special Service Contract Termination 
Losses, then the Special Service Contract Settlement Amount shall be Zero Dollars ($0). The 
Special Service Contract Settlement Amount does not include consequential, incidental, punitive, 
exemplary or indirect or business interruption damages.

“Special Service Contract Termination Notice” has the meaning set forth in 
Section 2.3(A).

“Special Service Contract Termination Payment” means the aggregate of the Special 
Service Contract Settlement Amount (if any) plus any and all other amounts then owed from Buyer 
to Seller less any amounts owed from Seller to Buyer.

“Special Service Contract Termination Payment Notice” has the meaning set forth in 
Section 2.3(B).

“Special Service Contract” has the meaning set forth in the Recitals.

“Special Service Contract Default Notice” has the meaning set forth in Section 2.2(A).

“Supplemental State Tax Incentives” means any state or local production tax credit or 
investment tax credit to the extent enacted and placed into effect under Applicable Law after the 
Execution Date and determined by reference to renewable electric energy produced from 
renewable energy resources in effect in the state of New Mexico, net of associated expenses, 
taxes, and lost Tax Benefits, if any.

“System Control Center” or “SCC” means Buyer’s representative(s) responsible for 
dispatch of generating units, including the Solar Units.

“Tax Benefits” means (a) federal and state investment and/or production tax credits 
(including ITCs but excluding Supplemental State Tax Incentives), and any other tax credits 
which are or will be generated by the Project and (b) any cash payments or outright grants of
money made by a Governmental Authority relating in any way to such tax credits or the Project.

“Tax Equity Financing” means, with respect to Seller or an upstream equity owner of 
Seller, any transaction or series of transactions (including, without limitation, any transaction of 
the type described in this definition that utilizes a lease or inverted lease structure) resulting in a 
portion of the membership interests in Seller or an upstream equity owner, as applicable, being 
issued or otherwise provided to another Person (a “Tax Equity Investor”) in exchange for capital 
contributions to Seller or such upstream equity owner, as applicable, or the Project being sold to 
and leased by Seller from a Tax Equity Investor, in either case for the purpose of raising a portion 
of the funds needed to finance the construction of the Project by monetizing the Tax credits, 
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depreciation and other Tax Benefits associated with the Project.  

“Tax Equity Investor” has the meaning set forth in the definition of Tax Equity 
Financing.

“Taxes” means all taxes, fees, levies, licenses or charges imposed by any Governmental 
Authority, other than taxes, levies, licenses or charges based upon net income or net worth.

“Term” means the period during which this PPA shall remain in full force and effect, and 
which is further defined in Article 2.

“Termination Payment” means the Buyer Termination Payment or the Seller 
Termination Payment, as applicable.

“Test Energy” means any and all Solar Energy Output generated by the Project and 
delivered to Buyer during the Test Period.

“Test Period” means the period commencing not more than ninety (90) Days prior to the 
Commercial Operation Date and ending on the Commercial Operation Date; provided that in no 
event shall the Test Period be longer than ninety (90) Days.

“Test Rated Power” has the meaning set forth in Section 10.8(D)(5).

“TP Forced Outage” means an unplanned component failure or other condition that 
requires all or a portion of the Transmission Provider’s Interconnection Facilities or Transmission 
Provider’s Transmission System to be removed from service immediately. 

“TP Maintenance Outage” means the removal of all or a substantial portion of the 
Transmission Provider’s Interconnection Facilities or Transmission Provider’s Transmission 
System from service to perform work on specific components that can be deferred, but that 
nevertheless requires all or a substantial portion of the Transmission Provider’s Interconnection 
Facilities or Transmission Provider’s Transmission System to be removed from service before the 
next TP Planned Outage. TP Maintenance Outages may occur anytime during the Commercial 
Operation Year, have flexible start dates, and may or may not have predetermined durations.

“TP Planned Outage” means the removal of the Transmission Provider’s Interconnection 
Facilities or Transmission Provider’s Transmission System from service to perform repairs that 
are scheduled in advance and have a predetermined duration.

“TP Reliability Curtailment” means any curtailment by the Transmission Provider in 
accordance with WECC operating policies and criteria and the OATT of Solar Energy Output 
deliveries for reliability reasons.

“Transmission Provider” means the entity, designated agent, or third party acting in its 
capacity owning, controlling, or operating facilities used for the transmission of electric energy 
in interstate commerce and providing transmission service under the OATT and any successor 
entity, if applicable.
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“Transmission Provider Curtailment” means curtailments of Energy from the Project 
directed by the Transmission Provider resulting from (a) a TP Forced Outage that is not the result 
of a Force Majeure Event, (b) a TP Maintenance Outage, (c) a TP Planned Outage, (d) a TP 
Reliability Curtailment, or (e) an Emergency Condition.  

“Transmission Provider’s Interconnection Facilities” means the facilities necessary to 
connect the Transmission Provider’s Transmission System to the Electric Interconnection Point, 
including breakers, bus work, bus relays, and associated equipment installed by the Transmission 
Provider for the direct purpose of physically and electrically interconnecting the Project, along 
with any easements, rights of way, surface use agreements and other interests or rights in real 
estate reasonably necessary for the construction, operation and maintenance of such facilities. 
Arrangements for the installation and operation of the Transmission Provider’s Interconnection 
Facilities shall be governed by the Interconnection Agreement.

“Transmission Provider’s Transmission System” means the contiguously 
interconnected electric transmission and sub-transmission facilities over which the Transmission 
Provider has rights (by ownership or contract) to provide bulk transmission of capacity and energy 
from the Electric Interconnection Point.

“Ultimate Parent Company” means NextEra Energy, Inc. or, after any transfer of the 
direct or indirect equity interests in Seller to Yieldco, NextEra Energy, Inc. or Yieldco.

“Weather Stations” has the meaning set forth in Section 10.10(A).

“WECC” means the Western Electricity Coordinating Council, a NERC regional electric 
reliability council, or any successor organization.

“WREGIS” means the Western Renewable Energy Generation Information System or 
any successor system.

“WREGIS Certificates” has the same meaning as “Certificate” as defined by WREGIS 
in the WREGIS Operating Rules.

“WREGIS Operating Rules” means the rules that describe the operations of WREGIS, 
as may be amended, which are currently available at www.wregis.org.

“WREGIS Qualified Reporting Entity” as defined by WREGIS Operating Rules means 
an individual or organization providing renewable generation data to create WREGIS certificates 
that has met the established WREGIS guidelines provided in WREGIS Operating Rules.

“Yieldco” means NextEra Energy Partners LP, and any permitted successors thereof.

1.2 Rules of Construction.

(A) The masculine shall include the feminine and neuter.

(B) References to “Articles,” “Sections,” “Exhibits” or “Schedules” shall be to 
articles, sections, exhibits, or schedules of this PPA unless otherwise stated.
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(C) The Exhibits and Schedules attached hereto are incorporated in and are 
intended to be a part of this PPA; provided, that in the event of a conflict between the terms of any 
Exhibit or Schedule and the terms of this PPA, the terms of this PPA shall take precedence.

(D) This PPA was negotiated and prepared by both Parties with the advice and 
participation of counsel. The Parties have agreed to the wording of this PPA and none of the 
provisions hereof shall be construed against one Party on the ground that such Party is the author 
of this PPA or any part hereof.

(E) The Parties shall act reasonably and in accordance with the principles of 
good faith and fair dealing in the performance of this PPA. Unless expressly provided otherwise 
in this PPA, (i) where the PPA requires the consent, approval, or similar action by a Party, such 
consent, approval or similar action shall not be unreasonably withheld, conditioned or delayed, 
and (ii) wherever the PPA gives a Party a right to determine, require, specify or take similar action 
with respect to a matter, such determination, requirement, specification or similar action shall be 
reasonable.

(F) Use of the words “include” or “including” or similar words shall be 
interpreted as “including but not limited to” or “including, without limitation.”

(G) Use of the words “tax” or “taxes” shall be interpreted to include taxes, fees, 
surcharges, and the like.

1.3 Interpretation with Interconnection Agreement. Each Party shall conduct its 
operations in a manner intended to comply with FERC Standards of Conduct for Transmission 
Providers, requiring the separation of its transmission and merchant functions.

(A) The Parties acknowledge and agree that the Interconnection Agreement 
shall be a separate and free-standing contract and that the terms of this PPA are not binding upon 
the Transmission Provider.

(B) Notwithstanding any other provision in this PPA, nothing in the 
Interconnection Agreement shall alter or modify Seller’s or Buyer’s rights, duties and obligations 
under this PPA. This PPA shall not be construed to create any rights between Seller and the 
Transmission Provider.

(C) Seller expressly recognizes that, for purposes of this PPA, the Transmission 
Provider shall be deemed to be a separate entity and separate contracting party whether or not the 
Interconnection Agreement is entered into with Buyer, an Affiliate of Buyer, or a third party entity.

1.4 Interpretation of Arrangements for Electric Supply to the Project. This PPA does 
not provide for the supply of retail electric power or natural gas to the Project, for any purpose 
(“House Energy”). Seller shall contract with the local utility in whose retail service territory the 
Project is located (“Local Provider”) for the supply of House Energy or any necessary backfeed 
power and station service power consistent with requirements of the Interconnection 
Agreement.Seller’s arrangements for the supply of House Energy to the Project shall be separate 
and free-standing arrangements. Seller is responsible for independently securing a contract for 
necessary House Energy, backfeed power and station service power for its proposed Project from 
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the Local Provider, including any required line extension to facilitate such service. Such contract 
shall be executed by both the Seller and Local Provider and provided to Transmission Provider at 
least ninety (90) Days prior to the earlier of the Commercial Operation Date and the in-service 
date of Seller’s Interconnection Facilities. The terms of this PPA are not binding upon the Local 
Provider. For purposes of this PPA, the Local Provider shall be deemed to be a separate entity and 
separate contracting party, whether or not the Local Provider is Buyer or an Affiliate of Buyer.

(B) Notwithstanding any other provision in this PPA, nothing in Seller’s 
arrangements for the supply of House Energy to the Project shall alter or modify Seller’s or Buyer’s 
rights, duties and obligations under this PPA. This PPA shall not be construed to create any rights 
between Seller and Buyer in Buyer’s capacity as the Local Provider.

(C) Seller shall have the right to consume energy concurrently generated by the 
Project for House Energy and to co-locate additional facilities designed to supply House Energy; 
provided, however, that excess energy produced from such facility shall not be delivered by Seller 
to Buyer under this PPA.  House Energy shall be real time measured by either (i) separate Electric 
Metering Devices for Metered Output and House Energy or (ii) a single Electric Metering Device 
that separately measures Metered Output and House Energy.  Each meter will have bi-directional 
kWh pulse accumulators and will be recorded separately for delivered and received power.  

ARTICLE 2
Term and Termination

2.1 Execution Date and Term. This PPA shall become effective on the Execution Date, 
subject to conditions precedent set forth at ARTICLE 6 herein, and shall end at 11:59 p.m. 
Mountain Prevailing Time on the date that is the last Day of the twentieth (20th) Commercial 
Operation Year, subject to the early termination provisions set forth herein. Applicable provisions 
of this PPA shall continue in effect after termination, including early termination, to the extent 
necessary to enforce or complete the duties, obligations or responsibilities of the Parties arising 
prior to termination. Default Under Special Service Contract.

(A) Buyer will notify Seller within five (5) Business Days of a Customer Event 
of Default or PNM Event of Default. The notice will include information describing the nature of 
the Customer Event of Default or PNM Event of Default and whether the default is subject to cure 
under the Special Service Contract (“Special Service Contract Default Notice”). 

(B) Buyer will provide notice to Seller within five (5) Business Days of any 
notice of termination it provides to Retail Customer due to any Customer Event of Default, 
including a copy of the termination notice and effective date of the termination of the Special 
Service Contract, after which Section 2.3 will apply. 

2.3 Termination of Special Service Contract. Notwithstanding anything to the contrary 
in this PPA, Buyer shall have the right, but not the obligation, to terminate this PPA in accordance 
with the requirements of this Section 2.3 upon the termination of the Special Service Contract for 
any reason other than a PNM Event of Default in accordance with the requirements of this 
Section 2.3.
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(A) Within thirty (30) Days of the termination of the Special Service Contract 
for any reason other than a PNM Event of Default thereunder, Buyer shall deliver written notice 
to Seller of Buyer’s election to either terminate this PPA (the “Special Service Contract 
Termination Notice”) or continue this PPA for the remainder of the Term (“Continuation 
Notice”). If Buyer elects to terminate this PPA, Buyer will designate an effective date for such 
termination no earlier than the date of such notice and no later than twenty (20) Days after the date 
of the Special Service Contract Termination Payment Notice (the “Special Service Contract 
Termination Date”). Prior to the Effective Date (as defined in the Contingent and Partial 
Assignment and Assumption Agreement), Buyer shall pursue its remedies under the Special 
Service Contract and take such actions to cause Retail Customer to pay the Special Service 
Contract Termination Payment on or before the Special Service Contract Termination Date and 
Buyer will remit the Special Service Contract Termination Payment to Seller within thirty (30) 
Days of receipt of such payment from Retail Customer. On and after the Effective Date (as defined 
in the Contingent and Partial Assignment and Assumption Agreement), Seller shall be entitled to 
any Special Service Contract Termination Payment pursuant to this Section 2.3 that Buyer receives 
from Retail Customer and any such payment received by Buyer shall be held in trust for and 
promptly paid to Seller.

(B) No later than ten (10) Days after the delivery of the Special Service Contract
Termination Notice, Seller shall deliver written notice to Buyer of the amount of the Special 
Service Contract Termination Payment. Seller shall calculate the Special Service Contract 
Termination Payment in a commercially reasonable manner as of the Special Service Contract 
Termination Date in accordance with this Section 2.3(B). The notice shall include a written 
statement explaining in reasonable detail the calculation of such amount. Buyer will deliver notice 
to Retail Customer of the Special Service Contract Termination Payment amount together with the 
written statement provided by Seller to Buyer (“Special Service Contract Termination Payment 
Notice”) within five (5) Days after Buyer receives such information from Seller. In calculating 
Special Service Contract Termination Gains or Special Service Contract Termination Losses, 
Seller shall use information from third parties who may include dealers in the relevant markets, 
end-users of the relevant product, information vendors and other sources of market information. If 
Seller uses the market price for a comparable transaction to determine the Special Service Contract 
Termination Gains or Special Service Contract Termination Losses, such price shall be determined 
by using the average of market quotations provided by three (3) or more bona fide unaffiliated 
market participants. If the number of available quotes is three, then the average of the three quotes 
shall be deemed to be the market price. Where a quote is in the form of bid and ask prices, the 
price that is to be used in the averaging is the midpoint between the bid and ask price. The quotes 
obtained shall be (i) for a like amount, (ii) of the same Solar Energy Output, (iii) at the same Point 
of Delivery (if available), and (iv) for the remainder of the Term, or in any other commercially 
reasonable manner. Seller shall not have to enter into a replacement contract to establish a Special 
Service Contract Termination Payment. The Parties shall negotiate in good faith to resolve any 
disputes regarding the calculation of the Special Service Contract Termination Payment. Any 
disputes regarding the Special Service Contract Termination Payment which the Parties are unable 
to resolve through negotiation shall be determined in accordance with Section 13.8.
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2.4 Amendment of Special Service Contract Any amendment of the Special Service 
Contract by Buyer and Retail Customer after the Execution Date will not materially alter Seller 
or Buyer’s rights and obligations under this Article 2, including Seller’s right to a Special 
Service Contract Termination Payment, unless Seller, in its reasonable discretion, agrees to an 
amendment of this PPA to reflect the further amended Special Service Contract, such agreement 
not to be unreasonably withheld, delayed or conditioned.

ARTICLE 3
Project Description

3.1 Commercial Terms. The following commercial terms apply to the transaction 
contemplated by this PPA, each term as more fully set forth in this PPA:

COMMERCIAL TERMS

Buyer:  Public Service Company of 
New Mexico Seller: Sky Ranch Solar, LLC

Project: Sky Ranch Solar

Point of Delivery: The point of interconnection with PNM’s transmission system at which 
point Seller makes available to Buyer and delivers to Buyer the Solar Energy Output being 
provided under this PPA, as specified in Exhibit B.

Contract Term: 20 Commercial 
Operation Years

Guaranteed Solar Capacity (MWs): 190
MWAC

Product Type: Bundled Energy, 
Ancillary Services and RECs

Solar Energy Output Payment Rate: $
$20.64/MWh

Day(s) of week: Monday through 
Sunday, including NERC holidays

Hours: Hour Ending 0100 – Hour Ending 
2400, Monday through Sunday Mountain 
Prevailing Time (“MPT”)

Guaranteed Start Date: One hundred sixty (160) Days after the Expected Commercial 
Operation Date
Expected Commercial Operation Date: December 31, 2023, subject to extensions as set 
forth in Section 3.6.

3.2 Project. Exhibit A provides a detailed description of the Project, including 
identification of the major equipment and components that will make up the Project as well as an 
implementation schedule and key project construction and permitting milestones (“Project 
Schedule”).  Seller shall provide advance written notice to Buyer at the earliest practicable time 
of any proposed material changes in the Project. Buyer shall retain the right to review such 
proposed changes with Retail Customer and, taking into account the concerns and comments of 
Retail Customer, accept or reject such changes.

3.3 Location. A scaled map that identifies the Site, the location of the Electric 
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Interconnection Point, the location of the Point of Delivery and the location of the Interconnection 
Facilities is included in Exhibit A to this PPA.  Exhibit A also contains a preliminary indication of 
the location of the Solar Units and Energy Storage System at the Site.  Seller will provide notice 
to Buyer of the final proposed location of the Solar Units, Interconnection Facilities and Energy 
Storage System at the Site no later than thirty (30) Days prior to the initial Site construction 
mobilization and commencement of civil infrastructure work by Seller’s contractors at the Site. 
Seller shall provide advance written notice to Buyer at the earliest practicable time of any other 
proposed location changes.  Buyer shall retain the right to review such proposed changes with 
Retail Customer and, taking into account the concerns and comments of Retail Customer, accept 
or reject such changes.

3.4 General Design of the Project. Seller shall construct the Project in accordance with 
Prudent Utility Practice(s) and in accordance with the terms and conditions of the Interconnection 
Agreement. Seller shall maintain the Project according to Prudent Utility Practice(s), this PPA and 
the Interconnection Agreement.  The Project shall at all times:

(A) have the required panel space and 125V DC battery-supplied voltage to 
accommodate metering, generator telemetering equipment and communications equipment;

(B) be equipped for and capable of AGC by Buyer;

(C) use communication circuits from the Project to the System Control Center 
for the purpose of telemetering, supervisory control/data acquisition, and voice and other 
communications as required for AGC by Buyer; 

(D) supply Energy with minimal harmonic distortion in compliance with the 
requirements of the Interconnection Agreement;

(E) deliver Energy to Buyer, at the frequency specified by Buyer; 

(F) be capable of being remotely stopped by the System Control Center; 

(G) be capable of immediate disconnection remotely by the the System Control 
Center; and

(H) comply with Presidential Executive Order 13920, “Securing the United 
States Bulk-Power System” issued on May 1, 2020 (“Executive Order”).  Within ninety (90) 
Days of the Execution Date, Seller shall provide to Buyer a notification defining Seller’s approach 
to complying with the Executive Order.  Prior to issuance of purchase orders,  Seller shall provide 
the expected equipment suppliers and places of origin for all bulk-power system electric equipment 
as defined in the Executive Order and shall address its evaluation of compliance for the full supply 
chain for components of such equipment and devices.  Should any place of origin change through 
the procurement process, Seller shall provide notification upon Seller’s awareness of such change.

(I) Within one-hundred eighty (180) Days following the Execution Date, the 
Parties shall develop and mutually agree to system security and compatibility protocols to ensure 
the compatibility of Seller’s SCADA or equivalent systems with Buyer’s system.  The Seller’s 
SCADA shall be a standards-based control protocol (such as, but not limited to MESA-ESS using 
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DNP3 or IEC-61850) for Buyer-directed dispatch of the ESS.  These controls shall include the 
following MESA-ESS modes or equivalent: (i) Active Power Smoothing, (ii) Automatic Generation 
Control, and (iii) the following Emergency and Reactive Power modes as modified to comply with 
the NERC Inverter Based Resource Guideline 2018-09 and IEEE-1547.1: (a) Voltage Ride-
Through, (b) Frequency Ride-Through, (c) Frequency-Watt, (d) Dynamic Reactive Current, (e) 
Fixed Power Factor, and (f) Volt-VAR Control. Furthermore, Seller shall adhere to and provide 
evidence of adherence to the NIST Cybersecurity Framework (CSF) and NERC CIP requirements 
when interacting with PNM’s network, systems, or assets including a detailed explanation of its 
methods to achieve the control objective of each CSF requirement.  Seller shall also submit to 
inspection for NERC CIP-013 requirements.  All technologies interfacing directly with PNM’s 
network, systems, or assets shall adhere to (i) business-to-business (B2B) VPN standards, (ii) multi-
factor authentication (MFA) requirements for human logins to webservers, (iii) production change 
management, and (iv) CIP governance requirements.

3.5 Expected Commercial Operation Date. Subject to the extensions as specifically set
forth herein, the Commercial Operation Date shall occur no later than the Expected Commercial 
Operation Date

3.6 Extension Due to Force Majeure. The Expected Commercial Operation Date and 
related damages provisions under Section 3.7 shall be extended by a number of Days, up to a 
maximum of one hundred eighty (180) Days, equal to the duration of any Force Majeure Event 
that delays construction or commencement of operation of the Project.  Seller will give written 
notice to Buyer describing any such Force Majeure Event within five (5) Business Days after the 
occurrence of the Force Majeure Event.  The number of Days of such extension is calculated from 
the date on which the Force Majeure Event begins.  If a Force Majeure Event will delay the 
Commercial Operation Date for more than one hundred eighty (180) Days, then Buyer will have 
the right to terminate this PPA without liability of either Party.  

3.7 Delay Damages. If the Commercial Operation Date has not occurred by the 
Expected Commercial Operation Date as such date may be extended pursuant to Section 3.6, Seller 
will use commercially reasonable efforts to continue construction of the Project and shall pay 
liquidated damages (“Delay Damages”) to Buyer in an amount equal to Two Hundred Dollars 
($200) per Day per each MW of Delayed Capacity for each Day after the Expected Commercial 
Operation Date until the earlier of (i) the Commercial Operation Date, and (ii) the Guaranteed Start 
Date.  “Delayed Capacity” is an amount equal to the difference between the Guaranteed Solar 
Capacity and the Installed Solar Capacity.  In no event shall the aggregate Delay Damages exceed 
Thirty-two Thousand Dollars ($32,000) per MW of Delayed Capacity.

3.8 Capacity Shortfall. If the Commercial Operation Date is declared before the full
Guaranteed Solar Capacity of the Project has been constructed, commissioned and tested, Seller 
shall use commercially reasonable efforts to cause the remaining portion of the Guaranteed Solar 
Capacity to achieve Commercial Operation.  If Seller has not caused all Delayed Capacity to 
achieve Commercial Operation on or before the Guaranteed Start Date, then no later than twenty 
(20) Days after the Guaranteed Start Date, Seller shall pay to Buyer liquidated damages in the 
amount of One Hundred Fifty Thousand Dollars ($150,000) per MW of Delayed Capacity 
(“Capacity Shortfall Damages”), in which case the Guaranteed Solar Capacity will be reduced 
in an amount equal to the Delayed Capacity for which Capacity Shortfall Damages were timely 
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paid pursuant to this Section 3.8.

3.9 Test Energy. Not less than thirty (30) Days prior to the date upon which Seller 
expects to begin delivering Test Energy, Seller shall give written notice to Buyer of such expected 
deliveries.  During the Test Period, Buyer agrees to accept and purchase all Test Energy generated 
at the Project and delivered by Seller to Buyer at the Point of Delivery at a rate equal to fifty 
percent (50%) of the Solar Energy Output Payment Rate. Seller shall notify Buyer, to the extent 
practicable, fifteen (15) Days prior to the initial delivery of Test Energy to Buyer.

3.10 Notice of Commercial Operation. Not less than sixty (60) Days prior to the date 
upon which Seller expects to achieve the Commercial Operation Date, Seller shall give written 
notice to Buyer of such expected Commercial Operation Date; provided that such Commercial 
Operation Date shall not be more than ninety (90) Days prior to the Expected Commercial 
Operation Date.  Seller shall provide Buyer notice in the form of Exhibit K when Seller believes 
that all requirements to Commercial Operation have been satisfied.  Buyer shall, within ten (10) 
Days, in writing either accept or reject this notice based on specifically identified deficiencies in 
meeting the criteria included in the definition of Commercial Operation, and if Buyer rejects the 
notice, Seller shall promptly correct any such deficiencies and shall either resubmit the notice, or 
initiate dispute resolution in accordance with Section 13.8 in response to Buyer’s rejection.  If 
Buyer accepts that Seller has fulfilled the requirements of Commercial Operation, the Commercial 
Operation Date shall occur as of the date upon which Seller’s most recent notice of Commercial 
Operation is submitted to Buyer.  If Buyer rejects the notice and Seller initiates dispute resolution, 
the Commercial Operation Date shall be the date it is determined to have occurred pursuant to such 
dispute resolution process, if so determined. In the event that Seller should determine that the 
Expected Commercial Operation Date for the Project is not feasible or is impossible to achieve, 
Seller shall promptly notify Buyer and shall advise Buyer of the new proposed Commercial 
Operation Date; provided, however, such new Commercial Operation Date shall not be later than 
the Guaranteed Start Date.

ARTICLE 4
AGC; Non-Reliability Curtailment

4.1 AGC; Non-Reliability Curtailment.

(A) Prior to the Commercial Operation Date or, if applicable, prior to the Test 
Period, Seller, at its sole cost and expense, shall install AGC at the Project and shall maintain such 
AGC throughout the Delivery Term.

(B) Beginning on the Commercial Operation Date, Buyer shall have the right to 
curtail the Project by use of the AGC system solely to effect a Reliability Curtailment.  Seller shall 
ensure that, throughout the Delivery Term, the SCADA signal is capable of functioning within the 
margin of error specified in the control system manufacturer’s energy set point margin of error. 
Seller shall ensure that the Project’s AGC Remote/Local status is in “Remote” set-point control 
during normal operations.  Such rights do not provide the Buyer with any rights to direct the 
operation of the Project.  Buyer shall pay to Seller an amount equal to the Energy Output Payment 
Rate multiplied by the Deemed Energy associated with the number of curtailed MWh for 
curtailments that do not meet the definition of Reliability Curtailment or Transmission Provider 
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Curtailment (any such curtailment, a “Non-Reliability Curtailment”).  For purposes of this 
Section 4.1(B), “Deemed Energy” shall mean the amount of Energy that was not delivered to 
Buyer by Seller but would have been so delivered but for the Non-Reliability Curtailment.  
Deemed Energy (MWh) shall be reasonably calculated by Seller taking into account weather and 
pyranometer data from the meteorological station(s), using a mutually agreed upon method, at the 
Site for all or a portion of the Solar Units taken out of service due to the non-reliability curtailment 
but excluding any Solar Unit(s) taken out of service or operating at a reduced capacity for other 
reasons, and adjusted to account for electrical losses in delivering Energy to the Point of Delivery.  
Buyer shall have the right to review and approve Seller’s calculations of Deemed Energy.

(C) Seller shall reduce Solar Energy Output from the Project during and to the 
extent of any Reliability Curtailment, Transmission Provider Curtailment, or Non-Reliability 
Curtailment.  Buyer shall not be required to pay Seller for any curtailed Energy during any 
Reliability Curtailment or Transmission Provider Curtailment.

ARTICLE 5
Delivery and Metering

5.1 Delivery Arrangements.

(A) Seller shall be responsible for the costs of interconnection, transmission, 
electrical losses, ancillary charges and other related charges required to deliver the Solar Energy 
Output from the Project to Buyer at the Point of Delivery at the required voltage. Seller shall be 
responsible for diligently negotiating and executing an Interconnection Agreement with the 
Transmission Provider, or, in the alternative, diligently negotiating and executing any such
changes to an executed Interconnection Agreement as are necessary to accommodate the 
characteristics of the Project.  Buyer acknowledges and agrees that the Interconnection Agreement 
establishes a maximum capacity amount and that such capacity shall be a limit on, and jointly used 
by, the Project and the Energy Storage System, provided that delivery of Energy from the Project 
to the Transmission Provider’s Transmission System shall take priority over Energy discharged 
from the Energy Storage System, and the Project may not be curtailed during a period in which 
the Energy Storage System is concurrently being discharged, except as required to maintain 
reliability by the Balancing Area Authority.

(B) Buyer shall be responsible for costs required to deliver the Solar Energy 
Output from and beyond the Point of Delivery. 

(C) On a Day-ahead basis, and no later than 4:00 a.m. MPT, Seller, or Seller’s 
agent, shall make available to Buyer a 24-hour forecast of the Metered Output to be delivered to 
Buyer. In addition, Seller, or Seller’s agent, shall establish and maintain (including any future 
technological improvements developed by Seller, or an agent of Seller) an interface with Buyer 
via a web-based file transfer protocol for the purpose of transferring to Buyer real-time forecasting 
data related to the Project (or any alternative transfer mechanism mutually agreed to by the Parties). 

(D) Buyer shall be responsible for all necessary transmission service 
arrangements, including scheduling arrangements, if any, to take Metered Output at the Point of 
Delivery and deliver it to points beyond.  
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5.2 Availability Reporting. Seller shall be responsible for providing accurate and 
timely updates on the current availability of the Project to the SCC.  

5.3 Electric Metering Devices.

(A) Seller shall ensure that the Energy sold and delivered pursuant to this PPA 
shall be metered and accounted for separately from any facility that utilizes the same Electric 
Interconnection Point. Seller shall ensure that Electric Metering Devices are installed at or near 
the Electric Interconnection Point that measures the output of the Project before such Energy is 
commingled with the energy from any other project.

(B) The following provisions of this Section shall govern Electric Metering 
Devices except to the extent the Interconnection Agreement modifies or otherwise conflicts with 
these provisions, in which case, the Interconnection Agreement shall govern.

(C) All Electric Metering Devices used to measure the Energy made available 
to Buyer by Seller under this PPA and to monitor and coordinate operation of the Project shall be 
purchased and installed in accordance with the Interconnection Agreement at no cost to Buyer 
under this PPA.  Electric metering devices shall be installed at the Point of Delivery to the extent 
required under the Interconnection Agreement. If Electric Metering Devices are not installed at 
the Point of Delivery, meters or meter readings will be adjusted to reflect losses from the Electric 
Metering Devices to the Point of Delivery. The design of the Electric Metering Device system 
shall be subject to Buyer approval not to be unreasonably withheld  prior to commencement of 
construction of the Project.  Buyer will, at its own expense, inspect and test the Electric Metering 
Devices upon installation and at least annually thereafter and provide all test results to Seller upon 
completion of the testing. Seller shall provide Buyer with all authorizations necessary to have 
access to the Electric Metering Devices, including arranging with the Transmission Provider to 
provide Buyer reasonable access to all Electric Metering Devices. Seller, at its sole expense, shall 
also have the right to conduct its own tests of the Electric Metering Devices in Seller’s reasonable 
discretion, in accordance with Prudent Utility Practices, and upon reasonable advance notice to 
Buyer. Either Party shall have the reasonable opportunity to be present at any time when such 
Electric Metering Devices are to be inspected and tested or adjusted by the other Party. Energy 
shall be metered using solid state, high precision, digital display meters of ANSI 0.1 accuracy class 
or better, with the specific model reasonably approved by the Buyer.

(D) Either Buyer or Seller may elect to install and maintain, at its own expense, 
backup metering devices (“Back-Up Metering”) in addition to the Electric Metering Devices, 
which installation and maintenance shall be performed in a manner acceptable to the Parties. The 
installing Party, at its own expense, shall inspect and test Back-Up Metering upon installation and 
at least annually thereafter.  The installing Party shall provide the other Party with reasonable 
advance notice of, and permit a representative of the other Party to witness and verify, such 
inspections and tests, provided, however, that such Party shall not unreasonably interfere with or 
disrupt the activities of the installing Party and shall comply with all applicable safety standards. 
Upon written request, the installing Party shall perform additional inspections or tests of Back-Up 
Metering and shall permit a qualified representative of the requesting Party to inspect or witness 
the testing of Back-Up Metering, provided, however, that the requesting Party shall not 
unreasonably interfere with or disrupt the activities of the installing Party and shall comply with 
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all applicable safety standards. The actual expense of any such requested additional inspection or 
testing shall be borne by the Party requesting the test, unless, upon such inspection or testing, 
Back-Up Metering is found to register inaccurately by more than the allowable limits established 
in this Article, in which event the expense of the requested additional inspection or testing shall be 
borne by the installing Party. If requested in writing, the installing Party shall provide copies of 
any inspection or testing reports to the requesting Party.

(E) If any Electric Metering Devices, or Back-Up Metering, are found to be 
defective or inaccurate outside the bounds of the selected device’s manufacturer’s performance 
standards, they shall be adjusted, repaired, replaced, and/or recalibrated as near as practicable to a 
condition of one-half percent (0.5%) error by the Party owning such defective or inaccurate device 
and that Party’s expense. 

5.4 Adjustment for Inaccurate Meters. If an Electric Metering Device, or Back-Up 
Metering, fails to register, or if the measurement made by an Electric Metering Device, or Back-
Up Metering, is found upon testing to be inaccurate by more than one-half percent (0.5%), an 
adjustment shall be made correcting all measurements by the inaccurate or defective Electric 
Metering Device, or Back-Up Metering, for both the amount of the inaccuracy and the period of 
the inaccuracy, in the following manner:

(A) In the event that the Electric Metering Device is found to be defective or 
inaccurate, the Parties shall use Back-up Metering to determine the amount of such inaccuracy, 
provided, however, that Back-Up Metering has been tested and maintained in accordance with the 
provisions of this Article. If Back-Up Metering is installed on the low side of Seller’s step-up
transformer, the Back-Up Metering data shall be adjusted for losses in the same manner as for the 
Electric Metering Devices. In the event that Back-Up Metering is not installed, or Back-Up 
Metering is also found to be inaccurate by more than one-half percent (0.5%), the Parties shall 
estimate the amount of the necessary adjustment on the basis of deliveries of Metered Output from 
the Project to the Point of Delivery during periods of similar operating conditions when the Electric 
Metering Device was registering accurately. The adjustment shall be made for the period during 
which inaccurate measurements were made.

(B) In the event that the Parties cannot agree on the actual period during which 
the inaccurate measurements were made, the period during which the measurements are to be 
adjusted shall be the shorter of (i) the last one-half of the period from the last previous test of the 
Electric Metering Device to the test that found the Electric Metering Device to be defective or
inaccurate, or (ii) the one hundred eighty (180) Days immediately preceding the test that found the 
Electric Metering Device to be defective or inaccurate.

(C) To the extent that the adjustment period covers a period of deliveries for 
which payment has already been made by Buyer, Buyer shall use the corrected measurements as 
determined in accordance with this Article to recompute the amount due for the period of the 
inaccuracy and shall subtract the previous payments by Buyer for this period from such re-
computed amount. If the difference is a positive number, the difference shall be paid by Buyer to 
Seller; if the difference is a negative number, that difference shall be paid by Seller to Buyer, or at 
the discretion of Buyer, may take the form of an offset to payments due Seller by Buyer. Payment 
of such difference by the owing Party shall be made not later than thirty (30) Days after the owing 
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Party receives notice of the amount due.

ARTICLE 6
Conditions Precedent

6.1 Conditions Precedent.   The obligations of the Parties under this PPA are subject to 
satisfaction of the following conditions precedent:

(A) Subject to Section 17.3, receipt of NMPRC Approval.

6.2 Notice. As soon as reasonably practicable after satisfaction of a condition 
precedent specified in Section 6.1 or after confirmation that a specified approval is not required, 
Buyer shall provide Seller written notice of such satisfaction or confirmation as applicable.

ARTICLE 7
Sale and Purchase of Solar Energy Output

7.1 Sale and Purchase of Solar Energy Output. In accordance with and subject to the 
terms and conditions of this PPA, commencing on the Commercial Operation Date and continuing 
through the end of the Term (“Delivery Term”), Seller shall sell and deliver to Buyer, and Buyer 
shall purchase and receive from Seller, all right, title and interest in and to the Solar Energy Output 
made available by Seller at the Point of Delivery in accordance with Article 5; provided, however,
that, subject to Section 8.1(A), Buyer shall not be required to receive and purchase Solar Energy 
Output when and to the extent that (A) a Party’s performance is excused by a Force Majeure Event, 
(B) a Transmission Provider Curtailment is continuing, (C) a Reliability Curtailment is continuing, 
(D) a Seller Forced Outage is continuing, or (E) Seller’s performance is excused during Seller 
Excused Hours. Furthermore, instantaneous Solar Energy Output, as adjusted for losses to the 
Point of Delivery, shall not exceed the Guaranteed Solar Capacity.

7.2 Title and Risk of Loss. As between Seller and Buyer, Seller shall be deemed to be 
in control of the Solar Energy Output from the Project up to delivery and receipt at the Point of 
Delivery and Buyer shall be deemed to be in control of such Solar Energy Output from and after 
delivery and receipt at the Point of Delivery. Title and risk of loss related to the Solar Energy 
Output shall transfer from Seller to Buyer at the Point of Delivery. 

7.3 Future Environmental Attributes. The Parties acknowledge and agree that 
(a) additional Environmental Attributes may be recognized by a Governmental Authority after the 
Execution Date; (b) in accordance with the terms of this PPA all right and title to such additional 
Environmental Attributes is included in the Solar Energy Output Payment Rate as Solar Energy 
Output and (c) such additional Environmental Attributes shall pass to Buyer in accordance with 
Section 7.2 of this PPA. If in order for Buyer to receive the benefit of any additional Environmental 
Attributes Seller must incur any third-party costs not otherwise provided for in this PPA, such 
costs shall, if Seller incurs such costs at Buyer’s request, be reimbursed promptly to Seller by 
Buyer. Seller shall deliver a good faith estimate of such additional costs to Buyer prior to incurring 
such costs, and following receipt of such estimate, Buyer shall notify Seller of its continued 
election to have Seller incur such costs; provided that, if the additional costs exceed Seller’s good 
faith estimate by more than ten percent (10%), Buyer shall have the right to notify Seller of its 
election to have Seller cease incurring the additional costs. For the avoidance of doubt, Buyer shall 
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remain liable to Seller for all costs incurred prior to Seller’s receipt of Buyer’s notice. The Parties 
agree to negotiate in good faith further agreements and documentation necessary to effectuate the 
transfer of such additional Environmental Attributes.

7.4 Scheduling.

(A) Buyer shall arrange all scheduling services necessary to receive Solar 
Energy Output at the Point of Delivery while ensuring compliance with WECC operating policies 
and criteria, Transmission Provider OATT requirements, and any other applicable guidelines, as 
required.  Prior to the implementation and applicability to the Project of any energy market, to the 
extent scheduling is required now or in the future, Buyer shall schedule all Metered Output in 
accordance with WECC operating polices and criteria, Transmission Provider OATT requirements 
and any other applicable guidelines in a manner maximizing Metered Output from the Project 
based on the then-most-current forecast of energy provided by Seller, except for Transmission 
Provider Curtailments, Reliability Curtailments, Seller Forced Outages, Scheduled Maintenance 
Outages, Force Majeure Events, and Non-Reliability Curtailments. At least thirty (30) Days prior 
to the anticipated Commercial Operation Date, Seller shall provide Buyer with a good faith 
estimate of the quantity of Solar Energy Output it expects to generate for the remainder of that 
Commercial Operation Year.  By July 1 of each succeeding Commercial Operation Year, Seller 
shall provide Buyer with a good faith estimate of the hourly quantities of Solar Energy Output that 
Seller expects to generate in the following Commercial Operation Year (“Projected Schedule”).  
Seller shall also provide estimates of the daily quantity of Energy to be delivered to Buyer. Seller 
shall configure the ramp rate for the Project such that it will not generate energy at a rate that 
increases greater than ten (10) MW per minute. 

(B) If at any point during the Delivery Term, (i) an alternative market design is 
implemented in which the Project will or can participate in an energy market, or (ii) if either the 
Project, the Electric Interconnection Point or Buyer no longer reside in the same market (each of 
(i) and (ii), a “Market Event”) and such Market Event materially changes the interconnection and 
delivery requirements in this PPA, the Parties shall cooperate in good faith to facilitate the delivery 
of Solar Energy Output from the Point of Delivery to Buyer’s Retail Customer’s load, at the least 
possible cost to the Parties and Retail Customer, consistent with this PPA to the extent possible.  

(C) Seller shall provide, or cause its operation and maintenance contractor to 
provide, to Buyer its good faith, non-binding estimates of the daily quantity of Solar Energy Output 
to be delivered by Seller to the Point of Delivery for each week (Sunday through Saturday) by 
4:00 p.m. MPT on the date falling at least three (3) Days prior to the beginning of that week.

(D) Unless otherwise specified by superseding policies or procedures of WECC, 
including the WECC pre-scheduling calendar, and the SCC as applicable, Seller shall, by 6:00 a.m. 
MPT on each Day, submit a good faith estimate of the hourly quantities of Solar Energy Output to 
be delivered for Buyer at the Point of Delivery for the next six (6) subsequent Days.

(E) If, at any time following submission of a good faith estimate as described 
in Section 7.4(C) and (D) above, Seller becomes aware of any change that alters the values 
previously provided to Buyer, Seller shall promptly notify Buyer of such change or predicted 
change.
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7.5 Forced Outages.

(A) Buyer and Seller shall promptly advise one another of events that may form 
the basis for a declaration of the existence or termination of a Seller Forced Outage of 5 MW or 
greater, Non-Reliability Curtailment, Transmission Provider Curtailment, Reliability Curtailments 
or Seller Excused Hours. Buyer or Seller (as appropriate) shall at the earliest practicable date 
provide the other Party written notice (“Outage Notice”) of the declaration of the existence of a 
Seller Forced Outage not available to Buyer through the SCADA system, Non-Reliability 
Curtailment, Transmission Provider Curtailment, Reliability Curtailment or Seller Excused Hours. 
Seller shall provide such notice to the System Control Center.  An Outage Notice provided by 
either Party shall contain information regarding the beginning date and time of the event, the 
expected end date and time of such event, and the expected Metered Output, if any, that would be 
available for delivery and purchase at the Point of Delivery during such event. Buyer or Seller (as 
appropriate) shall keep the other Party informed of any developments that will affect either the 
duration of such event or the availability of the Project during or after the end of such event.  In 
addition, Seller shall comply with all then-current Buyer, NERC and WECC generating unit outage 
reporting requirements, as they may be revised from time-to-time.  

(B) Within five (5) business Days after the end of the Month, Seller shall 
prepare, maintain and deliver to Buyer a schedule that identifies all Scheduled Maintenance 
Outages, deratings and Seller Forced Outages that occurred during the Month.  The data reported 
must meet all requirements specified in the NERC Generating Availability Data System (GADS) 
manual. In the event of any disagreement between Buyer and Seller concerning the schedule 
prepared by Seller, the Parties shall promptly confer to resolve the disagreement.

7.6 Availability Guarantee. Seller guarantees that the Project shall be available to 
produce Solar Energy Output and shall pay Solar Availability Damages, if any, in accordance with 
Seller’s obligations under the provisions of Exhibit I.

ARTICLE 8
Payment Calculations

8.1 Billing Components. The total due from Buyer to Seller for each Monthly Billing 
Period during the Term shall be paid in accordance with the invoicing procedures set forth in 
Section 9.1.  Charges will consist of the following, and, other than charges for Test Energy, will 
begin on the Commercial Operation Date:

(A) Monthly Solar Energy Output Payment.  Subject to the provisions of this 
PPA, Buyer shall accept and pay for Solar Energy Output generated at the Project and delivered 
by Seller to Buyer. Buyer shall pay Seller an amount equal to the product of (a) the aggregate 
amount of Solar Energy Output (MWh) delivered for Buyer to the Point of Delivery from the 
Project plus Deemed Energy multiplied by (b) the Solar Energy Output Payment Rate.  As used 
herein, the Solar Energy Output Payment Rate is the rate to be paid for the Solar Energy Output 
delivered for Buyer to the Point of Delivery from the Project.  The Solar Energy Output Payment 
Rate also compensates Seller for the associated Environmental Attributes, RECs and Ancillary 
Services, in any Monthly Billing Period. The Solar Energy Output Payment Rate includes all 
Taxes.  
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(B) If Supplemental State Tax Incentives become available in connection with 
the Solar Energy Output, Seller shall use commercially reasonable efforts to become eligible for 
and to obtain any such credits.

(C) In the event that Seller or Affiliate of Seller becomes eligible to receive any 
Supplemental State Tax Incentives with respect to the Project, the value of such Supplemental 
State Tax Incentives will be shared between the Parties.  No later than thirty (30) Days after 
utilization of any Supplemental State Tax Incentives by Seller or Affiliate of Seller, Seller will 
remit to Buyer a payment equal to sixty percent (60%) of the value of such Supplemental State 
Tax Incentives.

8.2 Payment Support Requirement. Each Party shall use commercially reasonable 
efforts to defend, before any Governmental Authority, all terms and conditions of this PPA 
consistent with Applicable Law.

8.3 Survival on Termination. The provisions of this Article 8 shall survive the 
repudiation, termination or expiration of this PPA for so long as may be necessary to give effect 
to any outstanding payment obligations of the Parties due and payable prior to any such 
repudiation, termination or expiration.  

ARTICLE 9
Billing and Payment Procedures

9.1 Statements and Payment of Electricity Payments.

(A) Seller shall read or have read on its behalf the Electric Metering Devices at 
the Point(s) of Delivery at 11:59 p.m. MPT on the last Day of each Month, unless otherwise 
mutually agreed by the Parties. 

(B) Payments due shall be determined and adjusted in accordance with 
Article 8. From and after the start of the Test Period, Buyer shall pay to Seller, monthly in arrears, 
payments in accordance with the provisions of clause (C) below.

(C) On or before the tenth (10th) Day of each Month following the Month in 
which the Commercial Operation Date occurs, Seller shall prepare an invoice showing the amount 
payable by Buyer pursuant to Article 8 of this PPA (in Dollars) payable to Seller for the preceding 
Month (and with respect to the first billing Month, any preceding Month including and following 
the Test Period). Each such invoice shall show information and calculations, in reasonable detail, 
including an Attestation and Bill of Sale verifying the associated RECs and Environmental 
Attributes, if applicable and if requested by Buyer prior to the Commercial Operation Date, in the 
form of Exhibit H (“Attestation and Bill of Sale”).

(D) Beginning with the first Month in the Test Period, until an invoice is 
required to be prepared pursuant to clause (C) above, Seller shall prepare an invoice showing the 
charges for Test Energy payable to Seller for the preceding Month.

(E) Buyer shall, subject to Sections 9.5 and 9.9, pay all invoices within thirty 
(30) Days after the date Buyer receives Seller’s invoice. If Buyer should dispute a portion of the 
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charges set forth on any invoice, it shall nonetheless pay all amounts not in dispute by the 
applicable due date.

(F) If banks in the State of New Mexico are permitted to close on any date on 
which any payment by Buyer would otherwise have been due, then Buyer shall make such payment 
on the Business Day that immediately follows such payment date.

(G) All payments specified in this Section 9.1 shall be made to an account 
designated by Seller and notified to Buyer.

9.2 Miscellaneous Payments. Any amounts due to either Seller or Buyer under this 
PPA, other than those specified in Section 9.1 above, shall be paid within thirty (30) Days 
following receipt by the other Party of an itemized invoice from the Party to whom such amounts 
are due setting forth, in reasonable detail, the basis for such payment.

9.3 Currency and Method of Payment. Notwithstanding anything contained in this 
PPA, all payments to be made by either Seller or Buyer under this PPA shall be made in Dollars 
in immediately available cleared funds by wire transfer into the relevant account specified in this 
PPA or, if no account is specified, into the account designated by the receiving Party.

9.4 Default Interest. Except where payment is the subject of a bona fide dispute (in 
which case it shall be treated under Section 9.5 below), or where otherwise waived by the Party 
entitled to interest, if any payment due from Buyer to Seller or from Seller to Buyer under this 
PPA is not paid when due, then, in addition to such unpaid amount, interest shall be due and 
payable thereon. Applicable interest shall be calculated at a rate equal to the thirty (30) Day highest 
grade commercial paper rate as published in The Wall Street Journal on the first Business Day of 
each Month (“Default Rate”), as in effect from time to time and shall continue to accrue from the 
date on which such payment became overdue to and until the date such payment is made in full 
(both dates inclusive). 

9.5 Disputed Items.

(A) Either Party (“Disputing Party”) may dispute in good faith the accuracy of 
a reading of the Electric Metering Devices and/or the accuracy of an invoice. Where a reading or 
bill is the subject of a dispute in good faith, the Disputing Party shall give written notice to the 
other Party within forty-five (45) Days after the delivery of the invoice or statement by the other 
Party, together with details of its reasons for such dispute. The Disputing Party shall make payment 
of any undisputed amounts to the other Party by the due date for payment specified in such invoice. 
The Parties shall use all reasonable efforts to resolve the dispute in accordance with Section 13.8. 
Any amount or adjustment with respect to a meter reading subsequently agreed to by the Parties 
or determined to be due shall be made (in each case in settlement of a dispute) by a credit or 
additional charge on the next bill rendered (as the case may be).

(B) All amounts paid as a result of the settlement of a dispute shall be paid with 
interest thereon at the Default Rate from the Day on which such payment originally fell due to and 
until the date such payment is made in full (both dates inclusive), unless otherwise waived by the 
Party entitled to such interest.
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9.6 Statement Errors. In the event that either Party becomes aware of any error in any 
statement, such Party shall, immediately upon discovery of the error, notify in writing the other 
Party of the error and shall rectify such error (whether such error was in the form of an 
underpayment or overpayment) within thirty (30) Days of such notification. Provided that the other 
Party is satisfied (in its sole and reasonable discretion) that the aforementioned notification 
requirements have been complied with in good faith by the Party who has made the error, no 
interest shall be payable in respect of any amount that was erroneously overpaid or underpaid.

9.7 Taxes.

(A) All Energy delivered by Seller to Buyer hereunder shall be sales for resale, 
with Buyer reselling such Energy. Buyer shall obtain and provide Seller an appropriate New 
Mexico Nontaxable Transaction Certificate prior to the date any sales under this PPA occur. The 
Parties further acknowledge their understanding that, under Applicable Law, no Sales Tax is 
applicable to the sale or delivery of Solar Energy Output hereunder; however, in the event any 
such Tax is or becomes applicable, Buyer shall reimburse Seller for such Tax.  During the Delivery 
Term, Seller and Buyer each covenant that it will take all actions required and refrain from taking 
any actions which are prohibited, which such action or inaction would cause the Energy delivered 
hereunder to Buyer to not qualify for a New Mexico Nontaxable Transaction Certificate.  

(B) Seller shall be responsible and shall pay when due all income, gross 
receipts, compensating, use, valued added, employment, ad valorem, personal real property or 
other similar Taxes, including any associated interest and penalty assessments and any and all 
franchise fees or similar fees assessed against Seller or the Project due to the construction, 
ownership, leasing, operation or maintenance of the Project, or any components or appurtenances 
thereof, including all Taxes, fees, allowances, trading credits and other offsets and impositions for 
wastes and emissions (including carbon-based compounds, oxides of nitrogen and sulfur, mercury 
and other Hazardous Materials) produced by the Project. If Buyer is assessed any Taxes or 
associated fees as a result of the improvement of a Site due to the existence of the Project on the 
Site, Buyer shall immediately notify Seller. Buyer and Seller shall cooperate in contesting such 
assessment. If, after resolution of the matter, Taxes are imposed on Buyer as a result of the 
improvement of the Site due to the existence of the Project on the Site, Seller shall reimburse Buyer 
for such Taxes. Seller shall not be obligated to pay or reimburse Buyer for Taxes imposed on or 
measured by the Buyer’s overall revenues or income.  Seller’s prices under Article 8 are inclusive 
of such Taxes, allowances and credits during the Term.

(C) If a Party is required to remit or pay Taxes that are the other Party’s 
responsibility hereunder, such Party shall promptly reimburse the other for such Taxes. Consistent 
with Applicable Law, the Parties shall use all reasonable efforts to administer this PPA and 
implement the provisions in this PPA in a manner that will minimize Taxes due and payable by all 
Parties.

(D) The Parties shall provide each other, upon written request, with copies of 
any documentation respecting this PPA or the Project that may be reasonably necessary in the 
ordinary course of any inter-governmental, state, local, municipal or other political subdivision tax 
audit inquiry or investigation.
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(E) Consistent with Applicable Law, the Parties shall cooperate to minimize 
Taxes; however, no Party shall be obligated to incur any extraordinary financial burden to reduce 
Taxes for which the other Party is responsible hereunder.

9.8 Setoff and Payment Adjustments. Except as otherwise expressly provided for in 
this PPA, including Section 9.9 below, all payments between the Parties under this PPA shall be 
made free of any restriction or condition and without deduction or withholding on account of any 
other amount, whether by way of setoff or otherwise. 

9.9 Netting.

(A) A Party at any time may offset against any and all amounts that may be due 
and owed to the other Party under this PPA, including damages and other payments that are owed 
by a party to the other Party pursuant to this PPA. Undisputed and non-offset portions of amounts 
invoiced under this PPA shall be paid on or before the due date or shall be subject to the late 
payment interest charges set forth in Section 9.4.

(B) If Seller and Buyer net their obligations to each other under this PPA, then 
such amounts will be aggregated, and Seller and Buyer will discharge their obligations to pay 
through netting of payments on a current accounting basis. If the amounts owed by Buyer or Seller 
to the other are equal on a current accounting basis, neither shall be required to make payment 
under this PPA.

9.10 Survival on Termination. The provisions of this Article 9 shall survive the 
repudiation, termination or expiration of this PPA for so long as may be necessary to give effect 
to any outstanding payment obligations of the Parties that became due and payable prior to any 
such repudiation, termination or expiration.

ARTICLE 10
Operations and Maintenance

10.1 Construction of the Project.

(A) On and after the Execution Date through the start of construction, Seller will 
provide Buyer quarterly development and construction updates.

(B) On and after the start of construction and through the Commercial Operation 
Date, Seller will provide Buyer monthly construction updates.  During the construction phase of 
the Project, Seller shall employ apprentices as set forth in, and at levels required by, the New 
Mexico Public Utility Act.

(C) Seller may not materially modify, expand, alter or otherwise change the 
Project without the prior written consent of Buyer after consultation with Retail Customer, except 
(i) as required by Prudent Utility Practices or Applicable Law; (ii) for modifications, alterations, 
expansions or other changes that would not be expected to materially alter the Guaranteed Solar 
Capacity, annual performance, or availability of the Project or to materially and adversely impact 
the capabilities of the Project; or (iii) in connection with maintenance on the Project, including 
repairs and like-kind replacement of equipment, as determined to be reasonable or necessary by 
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Seller.

(D) Other than the rights and obligations of Buyer specified in this PPA and any 
documents ancillary hereto, neither this PPA nor any such ancillary document shall be interpreted 
to create in favor of Buyer, and Buyer specifically disclaims, any right, title or interest in any part 
of the Project.

10.2 Commissioning Tests. Seller shall give Buyer at least sixty (60) Days’ prior notice 
of the approximate test date and of the proposed tests scheduled relating to the commissioning of 
the Project (“Commissioning Tests”) as described in Exhibit F. Representatives of Buyer shall
have the right to be present at all such testing. Seller shall promptly notify Buyer of any changes 
to the test date or the date of any Commissioning Tests relating to the Project in order that Buyer 
may arrange for its respective representatives to attend.

10.3 Access to and Inspection of the Project.

(A) Seller shall provide Buyer and its authorized agents, employees and 
inspectors reasonable access to the Project, including the control house and Seller’s 
Interconnection Facilities, for the purposes set forth herein. Buyer acknowledges that such access 
does not provide Buyer with the right to direct or modify the operation of the Project in any way 
and further acknowledges that any exercise by Buyer of its rights under this Section 10.3(A) shall 
be at its own risk and expense; provided, however, that Buyer shall comply with all of Seller’s 
applicable safety and health rules and requirements, including executing customary waiver and 
indemnity agreements.  

(B) No inspections of the Project, whether by Buyer or otherwise, shall relieve 
Seller of or reduce its obligation to maintain the Project and operate the same in accordance with 
this PPA and Prudent Utility Practices. In no event shall any statement, representation, or lack 
thereof by Buyer, either express or implied, relieve Seller of its exclusive responsibility for the 
Project. Any inspection of Seller’s property or equipment by Buyer, or any review by Buyer or 
consent by Buyer to Seller’s plans, shall not be construed as endorsing the design, fitness or 
operation of the Project equipment nor as a warranty or guarantee.

10.4 Operating Parameters.

(A) Seller shall operate or procure the operation of the Project in accordance 
with Prudent Utility Practices (“Operating Parameters”), subject only to Emergency Conditions 
and Force Majeure Events; provided that, during the Term of this PPA, Seller shall: (i) have the 
sole responsibility to, and shall at its sole expense, operate and maintain the Project in accordance 
with all requirements set forth in this PPA, and (ii) comply with reasonable requirements of Buyer 
regarding day-to-day or hour-by-hour communications with Buyer. Subject to compliance with 
the Operating Parameters, Seller agrees to operate the Project in such a manner that Solar Energy 
Output delivered by Seller will meet all requirements for voltage level, harmonics, power factor, 
VARs, Ancillary Services and other electrical specifications required by the Transmission 
Provider and will have the capabilities to be dispatched manually by Seller as is necessary to 
comply with the provisions of this PPA.  Seller shall provide Buyer with all real time measurement 
parameters of the Project including system availability data made available to Buyer via a SCADA 
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or equivalent interface.  Seller shall provide Buyer, and shall maintain during the Term, a data link 
into the forecasting tools used by Seller.

(B) Seller shall operate the Project such that all system protective equipment is 
in service whenever the Project is connected to, or is operated in parallel with, the Transmission 
Provider’s Transmission System, except for normal testing and repair. Seller shall provide 
adequate system protection and control devices to ensure safe and protected operation of all 
energized equipment during normal testing and repair. The Project’s protective equipment shall 
meet Institute of Electrical and Electronic Engineers and Prudent Utility Practices. Seller shall 
have qualified independent, third party personnel test, calibrate and certify in writing the proper 
functioning of all protective equipment at least once every twelve (12) Months. Seller shall 
perform a unit functional trip test after each overhaul of the Project’s major equipment and shall 
provide results to Buyer in writing prior to returning the equipment to service. All of the foregoing 
shall be conducted in accordance with Prudent Utility Practices. PNM reserves the right to audit 
and/or observe Seller’s testing and calibration of the protective equipment.  Seller shall provide 
Buyer with a ten (10) Day written notice of planned testing and/or calibration.

10.5 Operating Procedures. Prior to the Commercial Operation Date, Seller and Buyer 
shall develop mutually agreeable written Operating Procedures, which shall include methods of 
day-to-day communications; metering, telemetering, telecommunications, and data acquisition 
procedures; key personnel list for applicable operating centers; operations and maintenance 
scheduling and reporting; scheduling and forecasting practices; Solar Energy Output reports; unit 
operations log; Seller Forced Outage and planned outage reporting, and such other matters as may 
be mutually agreed upon by the Parties, to be provided substantially in the form of Exhibit L.
Seller will make qualified personnel available twenty-four (24) hours per Day, seven (7) Days per 
week to perform scheduling and receive and give communications relating to the operation and 
dispatch of the Project.

10.6 Project Maintenance.

(A) Seller shall maintain all Project equipment or cause the same to be 
maintained at all times in accordance with Prudent Utility Practices and otherwise in accordance 
with this PPA.  At least sixty (60) Days before the Commercial Operation Date, Seller will provide 
Buyer a notice of Scheduled Maintenance Outages which equal or exceed five (5) MW of the 
Project’s Installed Capacity for the Project for the first Commercial Operation Year within the 
Term. Thereafter, no later than September 1 of each Commercial Operation Year, Seller shall 
provide Buyer with a non-binding notice of the annual Scheduled Maintenance Outages which 
equal or exceed five (5) MW of the Project’s Installed Capacity for the following Commercial 
Operation Year and a notice of estimated long-term Scheduled Maintenance Outages for the next 
four (4) Commercial Operation Years.  Each notice of Scheduled Maintenance Outages must 
identify each planned interruption and/or reduction of the Project’s generation, including the 
duration of such event.  Each annual Scheduled Maintenance Outage for the Commercial 
Operation Year will be subject to approval by Buyer not to be unreasonably withheld.  Buyer may, 
within fifteen (15) Days after receipt of the schedule, request reasonable modifications to the 
schedule.  Seller may not schedule any interruption or reduction to the Project’s generation for any 
reason at any time during May 1st through September 30th, December, or January without the 
prior written approval of Buyer, which approval may be withheld or granted in Buyer’s sole 
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discretion.  Buyer may request Seller to defer or reschedule any Scheduled Maintenance Outage 
up to forty-eight (48) hours before commencement of the outage.  Seller may not make any changes 
to any annual maintenance schedule approved by Buyer without Buyer’s prior written approval 
not to be unreasonably withheld, except that any request to schedule interruption or reduction at 
any time during May 1st through September 30th, December, or January is subject to Buyer’s sole 
discretion.  Seller must give Buyer no less than ninety (90) Days’ advance notice of any proposed 
change in the annual maintenance schedule.  Such requested changes in the schedule shall not 
materially adversely impact Buyer, and Seller agrees to compensate Buyer for any costs incurred 
by Buyer as a result of such change.

(B) Seller shall be responsible (at its own cost and expense) for timely 
obtaining, maintaining, and complying with all agreements, arrangements and permits necessary 
to effect delivery of the Metered Output to the Point of Delivery.  Upon the reasonable, written 
request of Buyer, Seller shall make available to Buyer as Confidential Information, subject to the 
restrictions of Section 22.14, copies of any environmental permit related to the Project. 

10.7 Sales to Third Parties. As of the start of the Test Period, Seller shall not sell or 
divert Solar Energy Output to a third Person.

10.8 Performance Tests. “Performance Tests” means the Commissioning Performance 
Test, the Annual Performance Tests, and Buyer-Requested Performance Tests as described in this 
Section 10.8 and in Sections 10.9 and 10.10.  Performance Tests shall be performed to verify 
compliance of the solar photovoltaic plant net AC capacity at the Point of Delivery with the 
Guaranteed Solar Capacity.

(A) Seller shall conduct a performance test prior to the Commercial Operation 
Date in accordance with applicable provisions of this Section 10.8 (the “Commissioning 
Performance Test”).

(B) Seller shall conduct a performance test in accordance with this Section 10.8 
in each Commercial Operation Year after the Commercial Operation Date (each, an “Annual 
Performance Test”). Each Annual Performance Test shall be performed no earlier than nine (9) 
months and no later than fifteen (15) months from the completion of the previous Annual 
Performance Test or Commissioning Performance Test as mutually agreed by the Parties. 

(C) An annual degradation rate of one-half percent (0.5%) per year will be used 
in the Annual Performance Test PVSYST Model for the purpose of Annual Performance Tests 
described in this Section 10.8.  The annual degradation rate shall be applied as incremental to the 
actual degradation experienced and measured through the prior Commercial Operation Year’s 
Performance Test.

(D) The Commissioning Performance Test, Annual Performance Tests, and 
Buyer-Requested Performance Tests shall be conducted in accordance with ASTM E2848-13, 
except where deviations are provided in this Section 10.8 (D). 

(1) The reporting conditions (“RC”) will be developed in 
accordance with ASTM E2939-13 and will utilize site measured irradiance and 
ambient temperature data collected during the Performance Test. The same RC will 
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be used for computing the Model Rated Power and Test Rated Power using their 
respective regression equations.

(2) The Performance Test period will include at least five (5) 
Days of data and at least fifty (50) filtered data points.

(3) Model Rated Power and Test Rated Power shall account for 
losses to the Point of Delivery.

(4) The result from an Annual Performance Test or Buyer-
Requested Performance Test is the ratio of Test Rated Power to Model Rated Power 
(the “Performance Test Ratio”). 

(5) “Test Rated Power” shall be the value produced by the 
regression of filtered site measured power and site measured weather data evaluated 
at the RC, adjusted by Seller for any unavailable equipment during the Performance 
Test.

(6) “Model Rated Power” shall be the value produced by the 
regression of filtered Annual Performance Test PVSYST Model power and filtered 
model weather data evaluated at the RC, adjusted by Seller for any unavailable 
equipment during the Performance Test.

(7) The Model Rated Power will be calculated using the Annual 
Performance Test PVSYST Model. Site measured POA irradiance will be used as 
the irradiance input to the Annual Performance Test PVSYST Model.

(8) The PVSYST model utilized by Seller to predict the annual 
generation forecasts included in Exhibit M will be used as the PVSYST model for 
initial comparison to the actual site performance during the Commissioning 
Performance Test. Such PVSYST model and a listing of model input assumptions 
shall be prepared by Seller and furnished to Buyer at least two (2) months prior to 
initiation of the Commissioning Performance Test. Should any modifications to this 
PVSYST model be proposed by Seller after completion of the Commissioning 
Performance Test, Seller shall provide to Buyer the proposed modifications to the 
draft PVSYST model for review and approval. Any modifications to the PVSYST 
model mutually accepted by the Parties will be incorporated and the resulting 
modified PVSYST model together with a schedule of annual degradation will be 
the “Annual Performance Test PVSYST Model”.

(9) The Annual Performance Test PVSYST Model and a listing 
of model input assumptions shall be prepared by Seller and furnished to Buyer 
within one (1) month of the completion of the Commissioning Performance Test. 
The Annual Performance Test PVSYST Model will annually account for actual 
degradation through the prior Performance Test with incremental annual 
degradation added as previously agreed to by the Parties. This mutually accepted 
Annual Performance Test PVSYST Model will be utilized without modification, 
unless agreed to by both Parties, in all Annual Performance Tests and Buyer-
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Requested Performance Tests. 

(E) Within thirty (30) Days of the completion of a Performance Test, Seller may 
elect to conduct a single re-test. Upon completion of the single re-test, Seller must choose for the 
results of either test to be used as the Annual Performance Test.  

(F) For all Performance Tests and re-tests, Seller shall notify Buyer at least ten 
(10) Days prior to the initiation of the Performance Test or re-test, and Buyer shall have the option 
to inspect the Project during such Performance Test or re-test.

(G) For all Performance Tests and re-tests, Seller shall provide a “Performance 
Test Report” that includes all performance data, model simulations, calculations, and test reports 
to the Buyer for analysis and review.  Seller shall maintain records of performance testing for a 
minimum of five (5) years following the date the test was performed.

(H) Proposed terms associated with the guarantee, the required irradiance 
conditions, degradation allowances, modeling software inputs, and the methodology to be utilized 
for validation of the Guaranteed Solar Capacity shall be provided by the Seller and subject to 
mutual agreement of the Parties.

10.9 Buyer-Requested Performance Tests. In the event of a material adverse change in 
expected Solar Energy Output based on monthly billing (adjusted for weather, including but not 
limited to solar irradiance, the detailed basis for any such adjustments to be documented by Seller 
and provided to Buyer upon request), Seller shall perform additional tests as requested by Buyer 
(“Buyer-Requested Performance Tests”), limited to the conditions described in this Section 10.9. 
Buyer-Requested Performance Tests will be conducted as described in Section 10.8, for Buyer-
Requested Performance Tests performed within the second and subsequent Commercial Operation 
Years.

(A) Only one (1) Buyer-Requested Performance Test may be requested per 
Commercial Operation Year.

(B) Buyer-Requested Performance Test may not be requested within three 
months of a previous Performance Test.

(C) Buyer-Requested Performance Test will be performed at a time mutually 
agreeable to both Parties.

10.10 Weather Stations.

(A) Seller shall, at Seller’s cost and no later than thirty (30) Days prior to the 
estimated Commercial Operation Date, provide, install, own, operate and maintain a minimum of 
four (4) stand-alone meteorological stations (“Weather Stations”) at the Project Site to monitor 
and report weather data. The Weather Stations shall be appropriately spaced on the Site as 
determined by Seller’s engineer and agreed to by Buyer in order to provide representative 
conditions for the Project and to provide real time information on changing weather conditions.  
The Weather Stations shall include the capability for measuring, indicating, and recording ambient 
temperature, barometric pressure, solar radiation, and relative humidity. Seller shall submit to 
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PNM for review and approval, Seller’s technical specifications for the Weather Stations along with 
a site plan showing the location of the station(s) (GPS coordinates), the location of all solar 
generating units, photovoltaic modules, current inverters, and other prominent features, as 
applicable. The system shall be interconnected via a web-based file transfer protocol, or other 
mutually-agreed protocol, to provide indication of all measured parameters to PNM and the data 
shall be available to PNM via a PI historian interface.  Seller shall provide to Buyer, and shall 
maintain during the Term, a data link or unrestricted real time access into the weather forecast 
modeling.  

(B) Seller shall not select the type of Weather Station without the prior written 
consent of PNM, which shall not be unreasonably withheld. No later than three (3) months prior 
to the estimated Commercial Operation Date, the Parties shall agree on the locations of the Weather 
Stations and any applicable protocols for testing, accuracy, failure or other relevant characteristics 
of the Weather Stations.

(C) Data collected from the Weather Stations shall be utilized for determination 
of the minimum solar irradiance for determination of system availability and lost output due to 
curtailment or outages.

ARTICLE 11
RECs and Environmental Attributes

11.1 Sale of RECs and Environmental Attributes.

(A) Other than as specified in Section 11.1(D) below, and considering the prior 
actions that must be completed as specified in Section 11.1(E) below, effective from the date on 
which the Project first delivers Energy for sale to Buyer at the Point of Delivery, Seller shall 
transfer to Buyer, free and clear of all claims, liens, security interests and encumbrances, of any 
kind, nature and description, all right, title and interest in and to RECs and Environmental 
Attributes associated with the generation of Energy in an amount equal to the Solar Energy Output. 
Seller shall make the RECs available to Buyer within thirty (30) Days after the RECs are created 
in WREGIS.  Seller shall be liable for the greater of (x) fifty percent (50%) of the Solar Energy 
Output Payment Rate on a per REC basis or (y) Buyer’s costs to replace RECs if Seller fails to 
deliver RECs within the earlier of (i) thirty (30) Days after written notice from Buyer of such
failure and (ii) one hundred twenty (120) Days after the end of the month in which associated 
Energy is generated (one hundred eighty (180) Days after the Commercial Operation Date in the 
case of Test Energy).  The RECs and Environmental Attributes transferred under this PPA shall 
be bundled with the associated Energy, and Buyer shall pay Seller for the bundled RECs and 
Environmental Attributes and Energy as set forth in this PPA.

(B) Seller and Buyer shall execute all documents and instruments necessary to 
effect transfer of the RECs and Environmental Attributes to Buyer or its respective designee(s). 

(C) Ownership by Buyer of Environmental Attributes and RECs shall include 
any Environmental Attributes and RECs that are reserved or “banked” throughout the Term of this 
PPA, but not used, sold, assigned or otherwise transferred during the Term of this PPA. Buyer 
may, to the extent permitted by Applicable Law and this PPA, assign its rights, title and interest in 
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and to any RECs and Environmental Attributes associated with the Project to one or more third 
parties under any transaction permitted by Applicable Law.  

(D) Except as otherwise provided in Section 8.1, Tax Benefits in effect on the 
Execution Date of this PPA or any successor or other provision providing for a federal, state and/or 
local tax credit determined by reference to renewable electric energy produced from renewable 
energy resources shall be owned by Seller.

(E) Seller shall, at its sole expense and before commencement of the Test 
Period, take all actions and execute all documents or instruments necessary to ensure that the 
Project is registered as a generating unit in WREGIS for the purpose of tracking all Renewable 
Energy Certificates corresponding to all Metered Output, and that all associated WREGIS 
Certificates are issued and tracked and transferred in a timely manner to Buyer.  If required by 
WREGIS for the creation of Renewable Energy Certificates or associated WREGIS Certificates 
for the full Solar Energy Output, Seller at its sole cost and expense will add a meter for the Project 
on the low side of Seller’s step-up transformer.  Seller shall comply with all Applicable Laws, 
including the WREGIS Operating Rules, regarding the certification and transfer of such WREGIS 
Certificates to Buyer and Buyer shall be given sole title to all such WREGIS Certificates.  Seller 
shall be responsible for all expenses associated with registering the Project with WREGIS, 
establishing and maintaining Seller’s WREGIS account, paying WREGIS Certificate issuance and 
transfer fees, and transferring WREGIS Certificates from Seller’s WREGIS account to Buyer’s 
WREGIS account.  Buyer shall have the exclusive right to transfer RECs and Environmental 
Attributes to Retail Customer’s WREGIS account, or retain the RECs and Environmental 
Attributes in Buyer’s WREGIS account and retire the RECs and Environmental Attributes on 
behalf of Retail Customer, pursuant to the terms of the Special Service Contract.

(F) Seller shall register the Project, as necessary, so that the Project is compliant 
with reporting requirements related to RECs and Environmental Attributes and certification 
requirements under any applicable federal, state or regional program or Applicable Law.  

(G) Prior to commencement of the Test Period, Seller shall provide written 
documentation to Buyer evidencing that the RECs generated by the Project will be reported to 
WREGIS using a WREGIS Qualified Reporting Entity, as that term is defined by WREGIS.

(H) Neither Seller nor Buyer will have any liability to the other for any act, 
omission, misrepresentation, or breach (other than an act or omission due to the failure to pay fees, 
charges or expenses by the responsible Party), by an entity that certifies the characteristics or 
delivery of a REC, or the qualification of the Project as a renewable energy facility, under 
Applicable Law. The certifying entity may include a Governmental Authority, WREGIS or other 
generation information system, an independent auditor or other third party.

ARTICLE 12
Default and Remedies

12.1 Events of Default of Seller.

(A) Any of the following events shall constitute an Event of Default of Seller 
upon its occurrence and no cure period shall be applicable, other than as set forth below:
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(1) Seller’s dissolution or liquidation;

(2) Seller’s assignment of this PPA (or any of its rights 
hereunder) for the benefit of creditors, except as permitted pursuant to Article 18;

(3) Seller’s filing of a petition in voluntary bankruptcy or 
insolvency or for reorganization or arrangement under the bankruptcy laws of the 
United States or under any insolvency law of any state, or Seller voluntarily taking 
advantage of any such law by answer or otherwise;

(4) The sale by Seller to a third party, or diversion by Seller for 
any use, of Energy or RECs committed to Buyer by Seller; 

(5) Seller’s actual fraud, waste, tampering with Buyer-owned 
facilities or other material misrepresentation or misconduct in connection with this 
PPA or the operation of the Project;

(6) The failure of Seller to maintain Security in accordance with 
Article 19; 

(7) The failure of Seller Guarantor to make, when due, any 
payment required, unless remedied within 10 Business Days of receipt of notice of 
such failure; or

(8) Seller’s failure to deliver RECs in accordance with the terms 
of this PPA on more than three occasions in any rolling thirty-six consecutive 
month period.

(B) Any of the following events shall constitute an Event of Default of Seller 
upon the failure of Seller to cure within thirty (30) Days after the date of written notice from Buyer 
to Seller, or such longer period as may be necessary to effectuate a cure provided that Seller has 
commenced and diligently continues its efforts to effectuate a cure, not to exceed an additional 
thirty (30) Days: 

(1) Seller’s Abandonment of construction or operation of the 
Project;

(2) Except to the extent arising from the acts or omissions of the 
Transmission Provider or Buyer or Retail Customer, Seller is not able to deliver 
Energy to the Point of Delivery as a result of the Project not maintaining its 
interconnection with the Transmission Provider’s Interconnection Facilities or 
otherwise fails to maintain in effect any agreements required to deliver Energy to 
the Point of Delivery; 

(3) Seller’s failure to make any payment due to Buyer hereunder 
(subject to Seller’s rights with respect to disputed payments under Article 9 and net 
of outstanding damages and any other rights of offset that Seller may have pursuant 
to this PPA).
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(4) Seller’s failure to register the Project or ensure registration 
of the RECs in accordance with the terms of this PPA; 

(5) Seller’s failure to comply with any other material obligation 
under this PPA, which would result in a material adverse impact on Buyer.

(C) Seller’s failure to achieve the Commercial Operation Date for the Project 
on or prior to the Guaranteed Start Date, as may be extended, shall constitute an Event of Default. 

(D) The Project fails, after the third anniversary of the Commercial Operation 
Date, to maintain an Actual Availability Percentage of at least eighty percent (80%) over two (2) 
successive Commercial Operation Years, excepting to the extent due to the failure of a main 
generator step-up transformer (which exception may apply only once during the Term, provided 
that the 30-Day cure periods indicated in Section 12.1(B) do not apply and Seller remediates the 
cause of the shortfall of Actual Availability Percentage requirements as soon as reasonably 
practicable, however, in no event later than ninety (90) days after falling below the eighty percent 
(80%) value.

(E) The Project fails to obtain an Actual Availability Percentage of at least fifty-
five percent (55%) over any Commercial Operation Year, excepting to the extent due to the failure 
of a main generator step-up transformer (which exception may apply only once during the Term, 
provided that the 30-Day cure periods indicated in Section 12.1(B) do not apply and Seller 
remediates the cause of the shortfall of Actual Availability Percentage requirements as soon as 
reasonably practicable, however, in no event later than ninety (90) days after falling below the 
fifty-five percent (55%) value.

(F) Any of the following events shall constitute an Event of Default of Seller 
upon the failure of Seller to cure within sixty (60) Days after the date of written notice from Buyer 
to Seller, or such longer period as may be necessary to effectuate a cure provided that Seller has 
commenced and diligently continues its efforts to effectuate a cure, not to exceed an additional 
thirty (30) Days:

(1) Seller’s assignment of this PPA, or any Change of Control 
of Seller, or Seller’s sale or transfer of its interest, or any part thereof, in the Project, 
except as permitted in accordance with Article 18;

(2) Any representation or warranty made by Seller in this PPA 
shall prove to have been false or misleading in any material respect when made or 
ceases to remain true during the Term if such cessation would reasonably be 
expected to result in a material adverse impact on Buyer; or

(3) The filing of an involuntary case in bankruptcy or any 
proceeding under any other insolvency law against Seller as debtor or its parent or 
any Affiliate that could materially impact Seller’s ability to perform its obligations 
hereunder; provided, however, that Seller does not obtain a stay or dismissal of the 
filing within the cure period.

(G) Any representation or warranty in Section 22.20 is breached by Seller or is
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or becomes false or misleading in any material respect and is not remedied within ten (10) Business 
Days after notice.

12.2 Events of Default of Buyer.

(A) Any of the following shall constitute an Event of Default of Buyer upon its 
occurrence, and no cure period shall be applicable:

(1) Buyer’s dissolution or liquidation provided that division of 
Buyer into multiple entities shall not constitute dissolution or liquidation;

(2) Buyer’s assignment of this PPA (or any of its rights 
hereunder) for the benefit of creditors; or

(3) Buyer’s filing of a voluntary petition in bankruptcy or 
insolvency or for reorganization or arrangement under the bankruptcy laws of the 
United States or under any insolvency law of any State, or Buyer voluntarily taking 
advantage of any such law by answer or otherwise.

(B) Any of the following shall constitute an Event of Default of Buyer upon the 
failure of Buyer to cure within thirty (30) Days after the date of written notice from Seller to Buyer:

(1) Buyer’s failure to make any payment due hereunder (subject 
to Buyer’s rights with respect to disputed payments under Article 9 and net of 
outstanding damages and any other rights of offset that Buyer may have pursuant 
to this PPA); or

(2) Buyer’s failure to comply with any other material obligation 
under this PPA, which would result in a material adverse impact on Seller.

(C) Any of the following shall constitute an Event of Default of Buyer upon the 
failure of Buyer to cure within sixty (60) Days after the date of written notice from Seller to Buyer, 
or such longer period as may be necessary to effectuate a cure provided that Buyer has commenced 
and diligently continues its efforts to effectuate a cure, not to exceed an additional thirty (30) Days:

(1) The filing of an involuntary case in bankruptcy or any 
proceeding under any other insolvency law against Buyer; provided, however, that 
Buyer does not obtain a stay or dismissal of the filing within the cure period;

(2) Buyer’s assignment of this PPA, except as permitted in 
accordance with Article 18; or

(3) Any representation or warranty made by Buyer in this PPA 
shall prove to have been false or misleading in any material respect when made or 
ceases to remain true during the Term if such cessation would reasonably be 
expected to result in a material adverse impact on Seller.

12.3 Damages Prior to Termination.
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(A) Upon the occurrence of an Event of Default, and subject in each case to the 
limitation on damages set forth in Section 12.7, and the duty to mitigate damages set forth in 
Section 12.9, the Non-Defaulting Party shall have the right to (i) collect damages accruing prior to 
the Early Termination Date of this PPA from the Defaulting Party as set forth in Section 12.3(B), 
(ii) exercise its rights pursuant to Section 12.5, (iii) suspend performance, (iv) with respect to a 
Seller Event of Default, exercise its rights pursuant to Section 12.10 with respect to any Security, 
and (v) exercise its rights to terminate this PPA pursuant to Section 12.4.

(B) For all Events of Default, the Non-Defaulting Party shall be entitled to 
receive from the Defaulting Party all of the damages incurred by the Non-Defaulting Party in 
connection with such Event of Default prior to the Early Termination Date; provided, that if an 
Event of Default has occurred and has continued uncured for a period of one hundred eighty (180)
Days, the Non-Defaulting Party shall be required to either waive its right to collect further damages 
on account of such Event of Default or elect to terminate this PPA as provided for in Section 12.4. 
If Seller is the Defaulting Party, the Parties agree that the damages recoverable by Buyer hereunder 
on account of an Event of Default of Seller shall include an amount of cover damages equal to 
Replacement Energy Costs minus the product of (x) the quantity of Solar Energy Output so 
replaced and (y) the Solar Energy Output Payment Rate. Further, Seller acknowledges and agrees 
that in addition to the foregoing, Seller shall be obligated to pay Buyer any such damages 
associated with replacement of Solar Energy Output notwithstanding the availability or prices of
electric energy from other fuel sources, such as natural gas. Seller also shall be obligated to pay 
Buyer any penalties levied by any Governmental Authority in connection with Seller’s failure to 
deliver to Buyer any RECs and any Environmental Attributes pursuant to this PPA. Seller 
acknowledges that Buyer entered into this PPA for the procurement of Solar Energy Output, which 
includes RECs and Environmental Attributes.  

12.4 Termination. Upon the occurrence of an Event of Default, the Non-Defaulting 
Party shall have the right to declare a date, which shall be between fifteen (15) and sixty (60) Days 
after the notice thereof, upon which this PPA shall terminate (“Early Termination Date”).  Upon 
the effective designation of an Early Termination Date, the Non-Defaulting Party will have the 
right to immediately suspend performance under this PPA, except that Seller may not suspend 
performance of its obligation to post and maintain Development Security and Delivery Term 
Security in accordance with Article 19.  Neither Party shall have the right to terminate this PPA 
except as provided for upon the occurrence of an Event of Default as described above or as may 
be otherwise explicitly provided for in this PPA. Upon the termination of this PPA under this 
Section 12.4 for an Event of Default, the Non-Defaulting Party shall be entitled to receive the 
Termination Payment from the Defaulting Party, subject to the limitation on damages set forth in 
Section 12.7.  As soon as practicable after the Early Termination Date, the Non-Defaulting Party 
shall (a) calculate the Termination Payment; and (b) give notice to the Defaulting Party of the 
amount of the Termination Payment.  The notice shall include a written statement explaining in 
reasonable detail the calculation of such amount and the sources for such calculation.  The 
Termination Payment shall be made to the Non-Defaulting Party, as applicable, within ten (10) 
Business Days after such notice is effective. If Seller is the Defaulting Party, the Termination 
Payment will equal the Buyer Termination Payment, and if Buyer is the Defaulting Party, the 
Termination Payment will equal the Seller Termination Payment.

(A) If Seller is the Defaulting Party, as soon as practicable after notice of the 

DocuSign Envelope ID: 6451E255-DF64-4DA7-9203-A47A129B9BF1DocuSign Envelope ID: DB61A74B-BB4F-4A27-8AA7-AFFCD87D10C2DocuSign Envelope ID: A1D316F8-08F9-48EC-9426-A638B46C5B54



48

Early Termination Date, Buyer shall calculate the Buyer Termination Payment in a commercially 
reasonable manner as of the Early Termination Date in accordance with this Section 12.4(A).  The 
notice shall include a written statement explaining in reasonable detail the calculation of such 
amount. In calculating such amount, Buyer shall use information from third parties who may 
include dealers in the relevant markets, end-users of the relevant product, information vendors and 
other sources of market information.  Buyer shall not have to enter into a replacement contract to 
establish a Buyer Termination Payment.  Any dispute between the Parties with respect to the Buyer 
Termination Payment calculation shall be subject to the dispute resolution provisions set forth in 
Section 13.8. 

(B) If Buyer is the Defaulting Party, as soon as practicable after notice of the 
Early Termination Date, Seller shall deliver written notice to Buyer of the amount of the Seller 
Termination Payment.  Seller shall calculate the Seller Termination Payment in a commercially 
reasonable manner as of the Early Termination Date in accordance with this Section 12.4(B). The 
notice shall include a written statement explaining in reasonable detail the calculation of such 
amount. The amount will be determined by Seller using the methodology set forth in 
Section 2.3(B).

12.5 Specific Performance. In addition to the other remedies specified in this Article 12, 
each Party shall be entitled to seek a decree compelling specific performance with respect to, and 
shall be entitled, without the necessity of filing any bond, to seek the restraint by injunction of, 
any actual or threatened breach of any material performance obligation of the other Party under 
this PPA.

12.6 Remedies Cumulative. Subject to limitations on damages set forth in Section 12.7, 
each right or remedy of the Parties provided for in this PPA shall be cumulative of and shall be in 
addition to every other right or remedy provided for in this PPA, and the exercise, or the beginning 
of the exercise, by a Party of any one or more of the rights or remedies provided for herein shall 
not preclude the simultaneous or later exercise by such Party of any or all other rights or remedies 
provided for herein.

12.7 Waiver and Exclusion of Other Damages. The Parties confirm that the express 
remedies and measures of damages provided in this PPA satisfy its essential purposes. If no remedy 
or measure of damages is expressly herein provided, the obligor’s liability shall be limited to direct, 
actual damages only.  NEITHER PARTY SHALL BE LIABLE TO THE OTHER PARTY FOR 
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, 
LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES BY STATUTE, IN 
TORT OR CONTRACT (EXCEPT TO THE EXTENT EXPRESSLY PROVIDED HEREIN).  To 
the extent any damages are required to be paid hereunder are deemed liquidated, the Parties 
acknowledge that the damages are difficult or impossible to determine, that otherwise obtaining 
an adequate remedy is inconvenient, and that the liquidated damages constitute a reasonable 
approximation of the harm or loss.  

12.8 Payment of Amounts Due to Buyer. Without limiting any other provisions of this 
Article 12 and at any time before or after termination of this PPA, Buyer may send Seller an invoice 
for such damages or other amounts as are due to Buyer at such time from Seller under this PPA, 
and such invoice shall be payable in the manner, and in accordance with the applicable provisions, 
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set forth in Article 9, including the provision for late payment charges.

12.9 Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and 
covenants that it will use commercially reasonable efforts to minimize any damages it may incur 
as a result of the other Party’s performance or non-performance of this PPA.

12.10 Security Rights. Upon or at any time after the occurrence and during the 
continuation of an Event of Default enumerated in Section 12.1 or an Early Termination Date 
affecting Seller, Buyer may exercise any of the rights and remedies with respect to any Security, 
including any ancillary rights and remedies under Applicable Law then in effect. Buyer shall apply 
the proceeds of the Security realized upon the exercise of any such rights or remedies to reduce 
Seller’s obligations under this PPA, subject to Buyer’s obligation to return any surplus proceeds 
remaining after such obligations are satisfied in full.

ARTICLE 13
Contract Administration and Notices

13.1 Notices in Writing. Notices required by this PPA shall be addressed to the other 
Party at the addresses noted in Exhibit D as either Party updates them from time to time by written 
notice to the other Party. Any notice, request, consent, or other communication required or 
authorized under this PPA to be given by one Party to the other Party shall be in writing. It shall 
either be hand delivered or mailed via overnight service with signature required upon receipt, to
the representative of said other Party. If delivered, the notice, request, consent or other 
communication shall be simultaneously sent by facsimile or other electronic means. Any such 
notice, request, consent, or other communication shall be deemed to have been received by the 
close of the Business Day on which it was hand delivered or transmitted electronically (unless 
hand delivered or transmitted after such close in which case it shall be deemed received at the close 
of the next Business Day). Real-time or routine communications concerning operation of the 
Project shall be exempt from this Section.

13.2 Representative for Notices. Each Party shall maintain a designated representative 
to receive notices, who shall be identified on Exhibit D to this PPA. Either Party may, by written 
notice to the other Party, change the representative or the address to which such notices and 
communications are to be sent.

13.3 Authority of Representatives. The Parties’ representatives designated above shall 
have authority to act for their respective principals in all technical matters relating to performance 
of this PPA and to attempt to resolve disputes or potential disputes. However, in their capacity as 
representatives, they shall not have the authority to amend or modify any provision of this PPA.

13.4 Records. Seller and Buyer shall each keep and maintain complete and accurate 
records and all other data required by each of them for the purposes of proper administration of 
this PPA, including such records as may be required by any Governmental Authority or pursuant 
to Applicable Law. Seller and Buyer shall maintain books and records using practices and internal 
controls that ensure that information that is required to be maintained by this PPA is documented 
and retrievable in accordance with the requirements of this PPA.  All records of Seller and Buyer 
pertaining to the operation of the Project and/or this PPA as specified herein or otherwise shall be 
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maintained at the Project or in an office of Seller or Buyer, as applicable, in such format as may 
be required by Applicable Law and/or any Governmental Approval. Each Party shall have the right 
at its sole cost and expense, upon reasonable prior written notice to the other Party, during normal 
business hours, to examine and/or make copies of the records and data of such other Party relating 
to this PPA (including all records and data relating to or substantiating any charges paid by or to 
such other Party, MWh generated, Seller’s operating procedures, the Project equipment manuals 
and Operating Records).  Seller and Buyer shall maintain all records required hereunder in 
accordance with, and for the applicable time periods required by, Applicable Law and the Party’s 
retention policies, but in no event less than five (5) years after the final payment is made under this 
PPA.  Seller shall provide Buyer copies of Operating Records upon Buyer’s request.

(A) Operating and Maintenance Records. Seller shall maintain an accurate and 
up-to-date operating log, in electronic format, at the Project that will include, without limitation, 
power production records for each hour; dispatch and scheduled Energy production; changes in 
operating status; planned outages, deratings and curtailments; any unusual conditions found during 
inspections; environmental records; meteorological data; maintenance; any other operating or 
maintenance records as may be required by state or federal regulatory authorities and WECC and 
any other information required under Prudent Utility Practice (in the prescribed format); and Seller 
Forced Outages (“O&M Records”).

(B) Billing and Payment Records. To facilitate payment and verification, Seller 
and Buyer shall keep all books and records necessary for billing and payments in accordance with 
the provisions of Article 9 and grant the other Party reasonable access to those records. 

(C) Project Development Records and Data Submissions. Seller shall submit or 
cause to be submitted to Buyer the following documents on or before the dates specified below:

(1) No later than thirty (30) Days after the Execution Date and 
ending on the Commercial Operation Date, (i) monthly or quarterly construction 
progress reports, as applicable, in such form as may be agreed to by Buyer in 
accordance with Section 10.1(A) and 10.1(B), and (ii) reports, when and as Seller 
becomes aware, of any new condition or event that may have a material adverse 
effect on the timely completion of the Project.

(2) No later than thirty (30) Days prior to the start of the Test 
Period, (i) evidence demonstrating that Seller has obtained all Governmental 
Approvals then required to be obtained for the ownership, operation and 
maintenance of, and the supply of Solar Energy Output from, the Project in 
accordance with this PPA, and (ii) a list identifying the remaining Governmental 
Approvals for which Seller is responsible under the terms of this PPA, which 
Governmental Approvals are not yet required for the operation and maintenance of, 
and the supply of Solar Energy Output from, the Project, together with a plan for 
obtaining such Governmental Approvals and an estimate of the time within which 
such Governmental Approvals will be obtained by Seller; provided, however, that 
the plan for obtaining any outstanding Governmental Approvals from any 
Governmental Authority which address environmental, health and safety matters 
shall be reasonably acceptable to Buyer. 
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(3) As soon as available, but not later than sixty (60) Days 
following the Commercial Operation Date for the Project, two (2) copies of all 
results of Commissioning Tests performed on the Solar Units.

(4) Upon request by Buyer, one (1) signed and sealed copy of 
all as-built drawings for the Project, including the civil and architectural works.

(5) The receipt of the above schedules, data, certificates and 
reports by Buyer shall not be construed as an endorsement by Buyer of the design 
of the Project, does not constitute a warranty by Buyer as to the safety, durability 
or reliability of the Project, otherwise relieve Seller of any of its obligations or 
potential liabilities under the Project contracts or, except with respect to the 
obligations of Buyer to maintain the confidentiality of documents and information 
received by it, impose any obligation or liability on Buyer.

13.5 Provision of Real-Time Data. Upon request by Buyer, Seller shall provide real-
time, read-only and downloadable electronic access to Buyer of all meteorological and other 
related data collected at the Project and corresponding unit availability data.

13.6 Examination of Records. Buyer may review operating procedures, equipment 
manuals, Operating Records and data kept by Seller relating to transactions under and 
administration of this PPA, at any time during the period the records are required to be maintained, 
from time to time upon request and during normal business hours.  Buyer shall have the right, upon 
reasonable notice and at its sole expense (unless Seller has defaulted under this PPA, in which case 
Seller will bear the reasonably incurred expense), to examine the records of Seller to the extent 
reasonably necessary to verify the accuracy of any statement, charge or computation made 
pursuant to this PPA.  If any such examination reveals any inaccuracy in any invoice, the necessary 
adjustments in such invoice and any underpayment by Buyer will be paid, and any overpayment 
by Buyer will be reimbursed by Seller, promptly in accordance with payment provisions in this 
PPA. 

13.7 Exhibits. Either Party may change the information for its notice addresses in 
Exhibit D at any time without the approval of the other Party. Exhibit A, Exhibit B, Exhibit C, and 
Exhibit E may be changed at any time with the mutual consent of both Parties.

13.8 Resolution of Issues. The Parties agree that it is in the best interest of both Parties 
to attempt to resolve disputes that arise under this PPA in a quick and inexpensive manner. To that 
end, the Parties commit to use commercially reasonable efforts to resolve disputes informally. For 
all disputes that arise under this PPA, the Parties immediately, through their designated 
representatives, shall negotiate with one another in good faith in order to reach resolution of the 
dispute. Such negotiation shall commence within five (5) Days of the date of the letter from one 
Party representative to the other Party representative notifying that Party of the nature of the 
dispute. In the event that the Parties’ representatives cannot agree to a resolution of the dispute 
within thirty (30) Days after the commencement of negotiations, written notice of the dispute 
(“Dispute Notice”), together with a statement describing the issues or claims, shall be delivered, 
within five (5) Business Days after the expiration of such thirty (30) Day period, by each of the 
Parties’ representatives to its respective senior officer or official (such senior officer or official to 
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be selected by each of the Party representatives in his or her sole discretion, provided such senior 
officer or official has authority to bind the respective Party). Within five (5) Business Days after 
receipt of the Dispute Notice, the senior officers or officials for both Parties shall negotiate in good 
faith to resolve the dispute, provided that the failure to deliver such Dispute Notice shall not 
prejudice either Party’s right to submit such dispute to litigation. In the event that the senior 
officers or officials cannot resolve such dispute within thirty (30) Days after the matter was 
submitted to them, then either Party may, but is not required to, submit the matter to mediation 
under the New Mexico Mediation Procedures Act. If mediation does not resolve the dispute within 
thirty (30) Days of the submission to mediation, then either Party may seek legal and equitable 
remedies.  If a Party receiving notice of a demand for mediation does not agree in writing within 
ten (10) Days to participate in mediation, then the Party demanding mediation may, after giving 
three (3) Business Days written notice, declare the mediation process unsuccessful and initiate 
legal and equitable remedies.

ARTICLE 14
Force Majeure

14.1 Definition.

(A) Neither Party will be considered to be in default in respect to any obligation 
hereunder if delays in or failure of performance is due to a Force Majeure Event, except for the 
obligation to pay monies due. A “Force Majeure Event” shall mean an event or circumstance that 
occurs subsequent to the Execution Date and that is not reasonably foreseeable, that is beyond the 
reasonable control of and is not caused by the negligence or lack of due diligence of the affected 
Party or its contractors or suppliers, that cannot be prevented or avoided despite taking all 
reasonable technical and commercial precautions and measures, and that adversely affects the 
performance by that Party of its obligations under or pursuant to this PPA. Such events or 
circumstances may include, but are not limited to: actions or inactions of civil, tribal, or military
authority (including courts and governmental or administrative agencies), acts of God, war, riot or 
insurrection, terrorism, blockades, embargoes, sabotage (including arson and vandalism), 
epidemics, pandemics, explosions and fires not originating in the Project and those not caused by 
a failure to operate the Project in accordance with Prudent Utility Practices, hurricanes, floods, 
strikes, lockouts or other labor disputes (not caused by the failure of the affected Party to comply 
with the terms of a collective bargaining agreement).

(B) Equipment breakdown or the inability of Seller to use equipment due to its 
design, construction, operation, or maintenance, the inability of Seller to meet regulatory 
standards, or failure by Seller to obtain on a timely basis and maintain a necessary permit or other 
regulatory approval shall not be considered a Force Majeure Event, unless Seller can demonstrate 
that the event was not reasonably foreseeable, was beyond Seller’s reasonable control, and was 
not caused by the negligence or lack of due diligence by Seller or its agents.

(C) Notwithstanding the foregoing, the term Force Majeure Event does not 
include (i) inability by Seller to procure equipment for the Project or any component parts therefor, 
for any reason (the risk of which is assumed by Seller); (ii) any other acts or omissions of any third 
party, including any vendor, materialman, customer, or supplier of Seller, unless such acts or 
omissions are themselves excused by reason of a Force Majeure Event, as the definition is applied 
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to such third party, and such event constitutes a Force Majeure Event, as the definition is applied 
to Seller; (iii) any delay in Seller’s interconnection; (iv) any full or partial curtailment in the electric 
output of the Project that is caused by or arises from a mechanical or equipment breakdown or 
other mishaps, events or conditions, in each case attributable to normal wear and tear or flaws, 
including any design flaws or material or serial defects; (v) failure to abide by Prudent Utility 
Practices; (vi) changes in market conditions or actions of Governmental Authorities (or other 
events or circumstances) that affect the cost of equipment, labor, materials or supplies, or that 
affect demand for power or price for any of Seller’s or Buyer’s products; (vii) except as set forth 
in (A) above, any labor strikes, slowdowns or stoppages, or other labor disruptions against Seller 
or Seller’s contractors or subcontractors; (viii) a Seller Forced Outage; or (ix) weather events or 
sudden actions of the natural elements within twenty (20) year normal weather patterns, including 
lightning strikes, but excluding unusually severe events, such as tornadoes and floods.

(D) In no event will any delay or failure of performance caused by a Force 
Majeure Event extend this PPA beyond its stated Term. Notwithstanding any other provision in 
this PPA to the contrary, in the event that any delay or failure of performance caused by a Force 
Majeure Event affecting Seller continues for an uninterrupted period of one hundred eighty (180) 
Days from its inception (with respect to Force Majeure Events occurring prior to COD) or three 
hundred sixty-five (365) Days from its inception (with respect to Force Majeure Events occurring 
after COD), either Party (or Buyer as provided in Section 3.6) may, at any time following the end 
of such period, terminate this PPA upon written notice to the affected Party, without further 
obligation by either Party except as to costs and balances incurred prior to the effective date of 
such termination.  

(E) Except as otherwise provided in this PPA, each Party shall be excused from 
performance when non-performance was caused, directly or indirectly, by a Force Majeure Event 
but only and to the extent thereof, and existence of a condition of Force Majeure Event shall not 
relieve the Parties of certain obligations under this PPA (including payment obligations) to the 
extent that such performance of such obligations is not precluded by the condition of Force 
Majeure Event.

14.2 Notification Obligations. In the event of any delay or nonperformance resulting 
from a Force Majeure Event, the Party claiming that a Force Majeure Event has occurred shall 
notify the other Party as soon as reasonably practicable by telephone and/or email, and in writing 
as soon as reasonably practicable but in no case later than ten (10) Business Days thereafter; 
provided that failure to provide notice within ten (10) Business Days only waives the Force
Majeure Event as to periods prior to when the notice is given of such occurrence, of the nature, 
cause, date of commencement thereof and the anticipated duration, and shall indicate whether any 
deadlines or date(s) imposed hereunder may be affected thereby. The suspension of performance 
shall be of no greater scope and of no greater duration than is necessary. A Party claiming that a 
Force Majeure Event has occurred shall not be entitled to relief therefor unless and until it has 
delivered a notice therefor as required in this Section. The Party claiming that a Force Majeure 
Event has occurred shall notify the other Party of the cessation of the Force Majeure Event or of 
the conclusion of the affected Party’s cure for the Force Majeure Event, in either case as soon as 
reasonably practicable.  

14.3 Duty to Mitigate. The Party claiming that a Force Majeure Event has occurred shall 
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use its commercially reasonable efforts to cure the cause(s) preventing its performance of this PPA 
and shall provide to the other Party weekly progress reports describing actions taken to end the 
Force Majeure Event; provided, however, that the settlement of strikes, lockouts and other labor 
disputes shall be entirely within the discretion of the affected Party, and such Party shall not be 
required to settle such strikes, lockouts or other labor disputes by acceding to demands which such 
Party deems to be unreasonable.

14.4 Delay Caused by Force Majeure Event. Upon the occurrence and during the 
continuance of a Force Majeure Event and the effects thereof, to the extent that a Force Majeure 
Event affects the ability of either Buyer or the Transmission Provider to accept Energy Output 
from the Project or to deliver Energy Output from the Project, then the hours during which the 
Force Majeure Event occurs shall be excluded from the payment calculations as set forth in 
Section 8.1.

ARTICLE 15
Representations, Warranties and Covenants

15.1 Seller’s Representations, Warranties and Covenants. Seller hereby represents and 
warrants as follows:

(A) Seller is a limited liability company duly organized, validly existing and in 
good standing under the laws of the state of Delaware.  Seller is qualified to do business in each 
other jurisdiction where the failure to so qualify would have a material adverse effect on the 
business or financial condition of Seller; and Seller has all requisite power and authority to conduct 
its business, to own its properties, and to execute, deliver, and perform its obligations under this 
PPA.

(B) The execution, delivery, and performance of its obligations under this PPA 
by Seller have been duly authorized by all necessary limited liability company action, and do not 
and will not:

(1) require any consent or approval by any governing body of 
Seller, other than that which has been obtained and is in full force and effect;

(2) violate any Applicable Law, or violate any provision in any 
formation documents of Seller, the violation of which could have a material adverse 
effect on the ability of Seller to perform its obligations under this PPA;

(3) result in a breach or constitute a default under Seller’s 
formation documents or bylaws, or under any agreement relating to the 
management or affairs of Seller or any indenture or loan or credit agreement, or any 
other agreement, lease, or instrument to which Seller is a party or by which Seller 
or its properties or assets may be bound or affected, the breach or default of which 
could reasonably be expected to have a material adverse effect on the ability of 
Seller to perform its obligations under this PPA; or

(4) result in, or require the creation or imposition of any 
mortgage, deed of trust, pledge, lien, security interest, or other charge or 
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encumbrance of any nature (other than as may be contemplated by this PPA) upon 
or with respect to any of the assets or properties of Seller now owned or hereafter 
acquired, the creation or imposition of which could reasonably be expected to have 
a material adverse effect on the ability of Seller to perform its obligations under 
this PPA. 

(C) The obligations of Seller under this PPA are valid and binding obligations 
of Seller.

(D) The execution and performance of this PPA will not conflict with or 
constitute a breach or default under any contract or agreement of any kind to which Seller is a 
party or any judgment, order, statute, or regulation that is applicable to Seller or the Project.

(E) To the knowledge of Seller, and except for those permits, consents, 
approvals, licenses and authorizations identified in Exhibit E, which Seller anticipates will be 
obtained by Seller in the ordinary course of business, all Governmental Approvals necessary for 
Seller’s execution, delivery and performance of this PPA have been duly obtained and are in full 
force and effect.

(F) Seller shall comply with all Applicable Laws in effect or that may be 
enacted during the Term.

(G) Seller shall disclose to Buyer and to Retail Customer the extent of, and as 
soon as it is known to Seller, any violation of any Applicable Laws arising out of the development, 
construction or operation of the Project, the presence of Environmental Contamination at the 
Project (actual or alleged), or the existence of any past or present enforcement, legal, or regulatory 
action or proceeding relating to such Environmental Contamination.

(H) To the full extent authorized by FERC regulations and the FERC standards 
of conduct, Seller hereby authorizes Buyer to contact and obtain information concerning the 
Project and Interconnection Facilities directly from the Transmission Provider.

(I) Seller has or shall obtain sufficient water necessary for uninterrupted 
operation of the Project.

(J) Seller has and/or will have upon the generation of Solar Energy Output good 
and marketable title to the RECs and Environmental Attributes.

(K) Seller has not sold, delivered or transferred the RECs or Environmental 
Attributes to any other Person, in whole or in part.

(L) All right, title and interest in and to the RECs and Environmental Attributes 
are free and clear of any liens, Taxes, claims, security interests or other encumbrances except for 
any right or interest by any entity claiming through Buyer.

(M) Each REC and Environmental Attribute complies with the requirements set 
forth in the New Mexico Renewable Energy Act, NMSA 1978, § 62-16-1 et seq., and 
Title 17.9.572 NMAC.
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(N) Upon the execution thereof, Seller shall provide true and correct copies of 
the Interconnection Agreement to Buyer.  On and after the execution of the Interconnection 
Agreement, Seller shall provide copies of any material amendments to the Interconnection 
Agreement to Buyer.

(O) To the extent applicable, Seller is in compliance with the Executive Order.  

15.2 Buyer’s Representations, Warranties and Covenants. Buyer hereby represents and 
warrants as follows:

(A) Buyer is a corporation duly organized, validly existing and in good standing 
under the laws of the State of New Mexico and is qualified in each other jurisdiction where the 
failure to so qualify would have a material adverse effect upon the business or financial condition 
of Buyer. Buyer has all requisite power and authority to conduct its business, to own its properties, 
and to execute, deliver, and perform its obligations under this PPA.

(B) The execution, delivery, and performance of its obligations under this PPA 
by Buyer have been duly authorized by all necessary corporate action, and do not and will not:

(1) require any consent or approval of Buyer’s shareholders, 
members, managers and/or directors, except as set forth in Section 6.1;

(2) violate any Applicable Law, or violate any provision in any 
corporate documents of Buyer, the violation of which could have a material adverse 
effect on the ability of Buyer to perform its obligations under this PPA;

(3) result in a breach or constitute a default under Buyer’s 
corporate charter or bylaws, or under any agreement relating to the management or 
affairs of Buyer, or any indenture or loan or credit agreement, or any other 
agreement, lease, or instrument to which Buyer is a party or by which Buyer or its 
properties or assets may be bound or affected, the breach or default of which could 
reasonably be expected to have a material adverse effect on the ability of Buyer to 
perform its obligations under this PPA; or

(4) result in, or require the creation or imposition of, any 
mortgage, deed of trust, pledge, lien, security interest, or other charge or 
encumbrance of any nature (other than as may be contemplated by this PPA) upon 
or with respect to any of the assets or properties of Buyer now owned or hereafter 
acquired, the creation or imposition of which could reasonably be expected to have 
a material adverse effect on the ability of Buyer to perform its obligations under 
this PPA.

(C) This PPA is a valid and binding obligation of Buyer, subject to the 
contingencies identified in Article 6.

(D) The execution and performance of this PPA will not conflict with or 
constitute a breach or default under any contract or agreement of any kind to which Buyer is a 
party or any judgment, order, statute, or regulation that is applicable to Buyer.
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(E) To the knowledge of Buyer, and except for the NMPRC Approval(s) 
identified in Sections 6.1 and 17.3, if applicable, all required Governmental Approvals necessary 
for Buyer’s execution, delivery and performance of this PPA have been duly obtained and are in 
full force and effect.

ARTICLE 16
Insurance

16.1 Evidence of Insurance. Seller shall, at least thirty (30) Days prior to the 
commencement of any work on the Project, and thereafter, on or before June 1 of each Commercial 
Operation Year provide Buyer with two (2) copies of insurance certificates evidencing the 
insurance coverages required to be maintained by Seller in accordance with Exhibit G and this 
Article 16 along with endorsements required below in Section 16.3, and a list of any other 
endorsements to the policy that limit the coverage provided by the ISO form with regard to this 
Project. All such insurance shall be primary insurance.  All policies shall be issued by an insurer 
with an (i) A.M. Best’s rating of not less than “A-” or better, or (ii)  insurance carriers having a 
Standard & Poor’s Global rating of “A” or better, or (iii) insurance carriers having an equivalent 
rating by another nationally recognized insurance rating agency, or (iv) such other insurance 
carriers of recognized responsibility (which, solely in the case of insurance carriers described in 
this clause (iv), shall require the consent of Buyer, which consent shall not be unreasonably 
withheld or delayed), in each case, that are authorized to do business in the State where the Services 
are performed or to be performed. Seller’s liability under this PPA shall not be limited to the 
amount of insurance coverage required herein.

16.2 Term and Modification of Insurance.

(A) All liability insurance required under this PPA shall cover occurrences 
during the Term of this PPA on an “occurrence” basis.  In the event that any insurance as required 
herein is commercially available only on a “claims-made” basis, such insurance shall provide for 
a retroactive date not later than the Execution Date and such insurance shall be maintained by 
Seller, with a retroactive date not later than the retroactive date required above, for a minimum of 
five (5) calendar years after the Term.

(B) Seller may self-insure either all or any portion of the foregoing coverages 
so long as there is no material decrease in its net worth or means that renders the same insufficient 
for purposes of self-insurance. If at any time during the Term Buyer, in its reasonable discretion, 
determines that it will no longer accept self-insurance from Seller, Buyer shall provide notice to 
Seller and Seller shall obtain the insurance coverages required by Exhibit G within sixty (60) Days.

(C) Buyer shall have the right, at times deemed appropriate to Buyer during the 
Term of this PPA, to request Seller to modify the insurance minimum limits specified in Exhibit 
G in order to maintain reasonable coverage amounts. Seller shall make commercially reasonable 
efforts to comply with such request.

16.3 Endorsements and Other Requirements.

(A) Seller shall provide endorsements evidencing that the insurers shall provide 
Buyer thirty (30) Days’ prior written notice of non-renewal or cancellation of insurance (except 
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that such notice shall be ten (10) Days for non-payment of premiums) and endorsements that waive 
all rights of subrogation against Buyer, Retail Customer and their respective Affiliates, officers, 
directors, agents, subcontractors and employees.

(B) Seller shall provide endorsements providing that the insurance required 
under this PPA is primary and non-contributory with respect to other insurance carried by Buyer 
and/or Retail Customer.

(C) Seller shall provide endorsements providing that the liability insurance 
required pursuant to paragraphs (B), (C) and (D) of Exhibit G names Buyer, Retail Customer and 
their respective Affiliates, officers, directors, and employees as additional insureds for both 
ongoing and completed operations but only to the extent Buyer or Retail Customer (or other 
additional insured) is vicariously liable for the negligence, acts or omissions of Seller. The liability 
insurance required pursuant to paragraphs (B) and (D) of Exhibit G shall include a standard ISO 
or an equivalent separation of insureds clause and will not include a cross-suit exclusion applicable 
to claims brought by or against an additional insured.

ARTICLE 17
Legal and Regulatory Compliance and Governmental Approval

17.1 Applicable Laws. Each Party shall at all times comply with all Applicable Laws. 
Each Party shall promptly notify the other Party of any material investigations, notices of alleged 
violations or findings of violation of Applicable Law from any Governmental Authority, including 
any audit, notification, inspection or inquiry that has been commenced by any Governmental 
Authority in respect of a potential violation of Applicable Law with regard to the Project or the 
PPA. Seller shall give all required notices, shall timely procure and maintain all Seller required 
permits, and shall timely pay all charges and fees in connection therewith.  Seller shall make 
available to Buyer, upon reasonable request, any personnel or records relating to the Project or this 
PPA to the extent Buyer requires the same to fulfill any regulatory reporting requirements, or for 
purposes of litigation or regulatory proceedings, including but not limited to, litigation or 
proceedings before the NMPRC, FERC, or other regulatory bodies.  The Parties shall treat 
information disclosed pursuant to this Section 17.1 in confidence in accordance with 
Section 22.14, unless such information is public information.

17.2 Governmental Approvals. Each Party shall timely and lawfully procure and 
maintain in good standing, at its own cost and expense, all Governmental Approvals and 
Additional Consents and shall timely and properly pay its respective charges and fees in 
connection therewith.  

17.3 NMPRC Approval. The obligations of the Parties hereunder, including Buyer’s 
obligation to purchase Solar Energy Output at the rates specified in Article 8, shall be conditioned 
upon Buyer’s receipt of Governmental Approvals required by Applicable Law, including NMPRC 
Approval, in connection with (i) the execution and performance of this PPA, including a final order 
or other regulatory determination from the NMPRC that Buyer may procure renewable energy and 
associated RECs pursuant to this PPA and may recover the cost of such procurement; (ii) the 
execution and performance of the ESA, including authorization to recover the costs of ESS 
Capacity Payments (as defined in the ESA); (iii) any waivers as set forth in Buyer’s request for 
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approval of this PPA; and (iv) the execution and performance of the addendum to the Special 
Service Contract filed concurrently with the ESA (collectively, “Requested Actions”). In 
particular, but without limitation:

(A) Buyer agrees to use commercially reasonable efforts to request and obtain 
NMPRC Approval of the Requested Actions, and Seller agrees to cooperate with and assist Buyer 
in these efforts as Buyer may reasonably request.

(B) NMPRC Approval shall be considered received when the NMPRC issues a 
final written order that is no longer subject to appeal or further proceedings on remand (i) 
approving the Requested Actions, or (ii) approving the Requested Actions in part or subject to 
conditions or substantial modifications, provided that each of Seller and Buyer agrees, subject to 
its reasonable discretion, to accept those conditions, modifications or such partial approval as 
sufficient (collectively, “NMPRC Approval”).

(1) If the NMPRC disapproves any of the Requested Actions, 
then the Parties and Retail Customer may meet and confer at the request of Buyer 
or Retail Customer concerning whether this PPA should remain in effect, such 
request to be made no later than ten (10) Days after the date of the NMPRC 
disapproval.  This PPA shall automatically terminate: (i) ten (10) Days following 
the date of NMPRC disapproval if neither Buyer nor Retail Customer requests that 
the Parties meet and confer; or (ii) if such a request is made by Buyer or Retail 
Customer, ten (10) Days after the last date on which the Parties conferred if the 
Parties do not mutually agree on the terms by which this PPA should remain in 
effect.  Upon automatic termination, this PPA shall be of no further force or effect, 
with no further obligation or liability of either Party to the other Party or to any 
other Person.

(2) If any NMPRC Approval is issued as described in clause 
(B)(ii) above, then the Parties and Retail Customer shall meet and confer no later 
than fifteen (15) Days after the date of the NMPRC Approval order regarding 
whether Buyer and Retail Customer will amend this PPA to address any conditions 
or substantial modifications or not to accept any partial or conditioned approval or 
substantial modification of this PPA.  If the Parties and Retail Customer are unable 
to mutually agree on any amendments to this PPA to address such NMPRC 
Approval order, then this PPA shall automatically terminate ten (10) Days after the 
last date on which the Parties conferred and be of no further force or effect, with no 
further obligation or liability of either Party to the other Party or to any other Person, 
unless Buyer and Seller mutually agree in writing within such ten (10) Day period 
that this PPA remain in effect. 

(3) If the NMPRC has not, for any reason, entered an order upon 
the request for approval of all Requested Actions by September 30, 2021 
(“Regulatory End Date”), then the Parties and Retail Customer shall meet and 
confer no later than fifteen (15) Days after the Regulatory End Date regarding a 
potential extension of the Regulatory End Date.  If the Parties and Retail Customer 
are unable to mutually agree to an extension of the Regulatory End Date, then this 
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PPA shall automatically terminate ten (10) Days after the date on which the Parties 
conferred and be of no further force or effect, with no further obligation or liability 
of either Party to the other Party or to any other Person, unless Buyer and Seller 
mutually agree in writing within such ten (10) Day period that this PPA remain in 
effect.

17.4 Compliance with Reliability Standards. To the extent that new reliability standards 
applicable to the operation and maintenance of the Project are promulgated by the WECC, NERC, 
FERC, or NMPRC, or any successor agencies, any and all costs incurred as a result of actions 
required for compliance with the new reliability standards shall be borne by Seller. To the extent 
that Seller contributes in whole or in part to actions that result in monetary penalties being assessed 
to Buyer by WECC, NERC, FERC or any successor agency, for lack of compliance with reliability 
standards related to the operation and maintenance of the Project, Seller shall reimburse Buyer for 
its share of monetary penalties.

17.5 Compliance Information. Each Party shall, for the purpose of gathering information 
and/or providing oral or written reports, testimony, affidavits or other submissions relevant to any 
Governmental Approvals, Non-Governmental Compliance Obligations, Additional Consents, 
Applicable Laws or in connection with any litigation, arbitration or administrative proceeding 
before any authority of competent jurisdiction: (i) deliver or cause to be delivered to the other Party 
any necessary or required certificates of its officers, accountants, engineers or agents; and/or (ii) 
make available necessary personnel with knowledge as to such matters. 

ARTICLE 18
Assignment and Other Transfer Restrictions

18.1 No Assignment Without Consent. Except as permitted in this Article 18, neither 
Party shall sell, transfer, or assign this PPA, in whole or in part, and Seller shall not sell, transfer 
or assign the Project, in whole or in part, without the prior written consent of the other Party, which 
consent shall not be unreasonably withheld, delayed or conditioned and so long as any proposed 
assignee satisfies the conditions set forth in this Article 18. 

(A) Buyer’s consent shall not be required for: (i) any assignment or transfer of 
this PPA by Seller to an Affiliate of Seller; or (ii) any assignment or transfer of this PPA by Seller 
to a Person succeeding to all or substantially all of the assets of Seller, provided that in the case of 
any assignment or transfer pursuant to clauses (i) or (ii) above, such assignee (a) shall have agreed 
in writing to be bound by the terms and conditions hereof and furnished a copy of the assignment 
or transfer document to Buyer; (b) is a Qualified Operator or retains, prior to the date of such 
transfer, a Qualified Operator to operate the Project (or otherwise agrees not to interfere with the 
existing Qualified Operator for the Project); and (c) shall have complied with the obligations of 
the assigning Party to provide Development Security or Delivery Term Security, as applicable, in 
accordance with Article 19 of this PPA.

(B) Seller’s consent shall not be required for any assignment of this PPA by 
Buyer to any Affiliate or in connection with certain corporate events involving Buyer, including, 
but not limited to, mergers, reorganizations, consolidations, and asset and/or stock sales, provided
that such assignee delivers evidence reasonably satisfactory to Seller that such assignee’s 
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creditworthiness is equal to or better than that of Buyer; and further provided that such assignee 
delivers evidence reasonably satisfactory to Seller that such assignee has NMPRC Approval of 
this PPA as and if required by NMPRC regulations; and further provided that Buyer 
simultaneously assigns the Special Service Contract with Retail Customer to such assignee.

18.2 Conditions on Transfers. If the rights and interests of a Party in this PPA shall be 
sold, transferred or assigned to an Affiliate, upon satisfaction of the conditions set forth in this 
Article 18, and upon the Affiliate’s agreement in writing to be bound by and to assume the terms 
and conditions hereof and any and all obligations to the non-assigning Party arising or accruing 
hereunder from and after the date of such assumption, and provided that the assigning Party is not 
then in default of its obligations under this PPA or that any then-existing default is cured no later 
than the date of assignment, then the assigning Party shall be released and discharged from the 
terms and conditions hereof and each such obligation hereunder from and after such date, and non-
assigning Party shall continue this PPA with the Affiliate as if such Person had been named under 
this PPA; provided, however, that the assigning Party shall not be released and discharged from 
and shall remain liable for any and all obligations to the other Party arising or accruing hereunder 
prior to such assumption.

18.3 Change of Control. Except for a Seller Permitted Transfer, any Change of Control 
of Seller, whether voluntary or by operation of law, shall require the prior written consent of Buyer, 
which shall not be unreasonably withheld, conditioned or delayed.

18.4 Transfer Without Consent Is Null and Void. Any Change of Control or sale, 
transfer, or assignment of any interest in the Project or in this PPA made without fulfilling the 
requirements of this PPA shall be null and void and shall constitute an Event of Default pursuant 
to Article 12.

18.5 Subcontracting. Seller may subcontract its duties or obligations under this PPA 
without the prior written consent of Buyer; provided, that no such subcontract shall relieve Seller 
of any of its duties or obligations hereunder. All subcontractors required by law to be qualified to 
do business in the State of New Mexico or licensed in accordance with New Mexico law shall be 
so qualified or licensed. Seller shall be solely responsible for the engagement, supervision, 
management, satisfactory performance of the subcontractors or unsatisfactory performance.

18.6 Assignment to Lenders.

(A) Cooperation.  In connection with any assignment of this PPA by Seller to 
its Lenders, as soon as reasonably practicable after reasonable request from Seller or any Lender, 
Buyer will cooperate reasonably with Seller and Lender to agree upon and enter into a consent and 
agreement, or, if applicable, an estoppel certificate, an estoppel and consent agreement, or similar 
instrument, all in a form acceptable to Buyer including exclusions, assumptions and caveats typical 
for such documents or necessary for the accuracy or delivery thereof, providing for, among other 
things, (i) an option, but not an obligation, for the Lenders to cure any monetary Event of Default 
of Seller within thirty (30) Days of the expiration of the cure period provided therefor in 
Section 12.1, and cure any non-monetary Event of Default of Seller within sixty (60) Days of the 
expiration of the cure period provided therefor in Section 12.1, prior to Buyer terminating this 
PPA; (ii) Buyer providing written notice to Lenders of any Events of Default of Seller; and (iii) 
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Buyer not terminating this PPA if Lenders need to foreclose on the Project prior to curing any 
Event of Default of Seller giving rise to such termination, but only to the extent that the period 
required for such foreclosure and cure does not exceed one hundred eighty (180) Days from receipt 
by Lenders of written notice of such Event of Default of Seller; provided that, in all cases, (a) 
Buyer will have no obligation to alter or modify the terms of this PPA or provide any consent or 
enter into any agreement that has a material adverse effect on Buyer or Retail Customer during the 
term of the Special Services Contract, and (b) Seller will be responsible for Buyer’s reasonable 
costs (including, but not limited to, attorneys’ fees) associated with Buyer’s review, negotiation, 
execution and delivery of any documents in connection with such assignment. Nothing in this 
Section 18.6 shall impair Buyer’s right to receive all of the damages arising out of or relating to 
Seller’s default, including damages accruing prior to termination as set forth in Section 12.3 of this 
PPA.

(B) Financing Liens. Seller, without approval of Buyer, may, by security, 
charge or otherwise encumber its interest under this PPA for the purposes of financing the 
development, construction and/or operation of the Project, provided that such a collateral 
assignment by Seller does not place any limitation on Buyer’s rights or materially expand Buyer’s 
liability, risks or obligations under this PPA; and further provided that Seller shall not be relieved 
of any of its obligations or liability under this PPA and that the Lender in any such collateral 
assignment acknowledges and agrees that the Project shall be operated and maintained by a 
Qualified Operator. Promptly after making any such encumbrance, Seller shall notify Buyer in 
writing of the name, address, and telephone and facsimile numbers of each Lender, collateral agent 
or trustee, as applicable, to which Seller’s interest under this PPA has been encumbered. Such 
notice shall include the names of the account managers or other representatives of the Lenders to 
whom all written and telephonic communications may be addressed. After giving Buyer such 
initial notice, Seller shall promptly give Buyer notice of any change in the information provided 
in the initial notice or any revised notice.  

ARTICLE 19
Credit and Security Requirements

19.1 Security. Seller shall post and maintain security equal to Seventy-Five Thousand 
($75,000) per MW multiplied by the Guaranteed Solar Capacity (“Development Security”)
within the earlier of (i) ninety (90) Days after the Execution Date and (ii) the commencement of 
construction of the Project.  Not later than the Commercial Operation Date, and as a condition 
thereto, Seller shall post and maintain security equal to One Hundred Thousand ($100,000) per 
MW multiplied by the Guaranteed Solar Capacity (the “Delivery Term Security”).  Seller shall 
replenish the Development Security and Delivery Term Security, as applicable, to such required 
amount within fifteen (15) Days after any draw by Buyer; provided, however, that prior to the 
Commercial Operation Date, in no event shall Seller have any obligation to replenish the 
Development Security to the extent that the aggregate amount of such replenishment of the 
Development Security during the Term exceeds two times the Development Security requirement, 
and further provided that on and after the Commercial Operation Date, in no event shall Seller 
have any obligation to replenish the Delivery Term Security to the extent that the aggregate amount 
of such replenishment of the Delivery Term Security during the Term exceeds two times the 
Delivery Term Security requirement, except, in either case with respect to any replenishment for 
any draw by Buyer arising from the fraud or willful misconduct of Seller.  In the event that no 
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amounts are due and owing by Seller to Buyer under this PPA and provided no claims are then 
outstanding, Seller’s Delivery Term Security shall be released to Seller upon the earlier of 
(i) termination of this PPA in accordance with its terms; and (ii) on the fifteenth (15th) Business 
Day after the expiration of the Term.

19.2 Form of Security. The following are deemed acceptable methods for posting 
Security, which methods may be used in any combination, in the discretion of Seller: (a) cash, (b) 
a Letter of Credit in form reasonably acceptable to the Buyer issued by a U.S. bank or a U.S. 
branch of a foreign bank with credit ratings by both S&P and Moody’s of at least A- and A3, 
respectively and at least Ten Billion Dollars ($10,000,000,000) in U.S.-based assets (“Issuer 
Minimum Requirements”), (c) a Seller Guaranty from Seller Guarantor, or (d) other security as 
may be reasonably acceptable to Buyer. If at any time there shall occur a Downgrade Event with 
respect to Seller Guarantor, then Buyer may require Seller to post a Letter of Credit or cash in a 
pledged collateral account in an amount equal to the then-applicable amount of any outstanding 
Seller Guaranty comprising the Seller Security.  Upon receipt of the Letter of Credit or cash, the 
Seller Guaranty shall be returned promptly to Seller.  Notwithstanding the foregoing, Seller’s 
obligation to provide a Letter of Credit in lieu of a Seller Guaranty under this Section 19.2 shall 
be suspended during any period that (x) Seller Guarantor is no longer experiencing a Downgrade 
Event and (y) the Seller Guaranty is reinstated by Seller Guarantor in accordance with the 
requirements of this Section 19.2.  Any Letter of Credit provided hereunder shall state that it shall
renew automatically for successive one-year or shorter periods unless Buyer receives written 
notice from the issuing bank at least sixty (60) Days prior to the expiration date stated in the Letter 
of Credit that the issuing bank elects not to extend the Letter of Credit. If Buyer receives notice 
from the issuing bank that the Letter of Credit will not be extended, Seller must provide a substitute 
Letter of Credit from an alternative bank satisfying the Issuer Minimum Requirements or 
alternative acceptable Security. The receipt of the substitute Letter of Credit or other acceptable 
Security must be effective on or before the expiration date of the expiring Letter of Credit and 
delivered to Buyer at least thirty (30) Days before the expiration date of the original Letter of 
Credit. If Seller fails to supply a substitute Letter of Credit or other acceptable Security as required, 
then Buyer will have the right to draw on the total amount of the expiring Letter of Credit. If (a) 
the credit rating of the issuer bank of a Letter of Credit falls below the Issuer Minimum 
Requirements, (b) the issuer bank fails to honor a properly documented request to draw on such 
Letter of Credit or disaffirms, disclaims, repudiates or rejects, in whole or in part, or challenges 
the validity of, such Letter of Credit, or (c) the issuer of the outstanding Letter of Credit fails to 
comply with or perform its obligations under such Letter of Credit and such failure shall be 
continuing after the lapse of any applicable grace period permitted under such Letter of Credit, 
then Seller shall have fifteen (15) Days (or such longer period as Buyer in its sole discretion may 
permit in writing) following written notice from Buyer to obtain a suitable Letter of Credit from 
another bank that meets the Issuer Minimum Requirements. For minor defects in the form of any 
Security that do not otherwise render the Security invalid or unenforceable, Seller shall have five 
(5) Business Days following written notice from Buyer in which to cure such defects.  Buyer shall 
not be required to post security.

19.3 Grant of Security Interest. To the extent that Seller posts cash to secure its 
obligations under this PPA, Seller hereby grants to Buyer a present and continuing security interest 
in, and lien on (and right of setoff against), and collateral assignment of, all cash collateral provided 
by Seller to Buyer as collateral and any and all proceeds resulting therefrom or the liquidation 
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thereof, whether now or hereafter held by, on behalf of, or for the benefit of Buyer. Seller agrees 
to take such action as reasonably required to perfect in favor of Buyer a first priority security 
interest in, and lien on (and right of setoff against), such collateral and any and all proceeds 
resulting therefrom or from the liquidation thereof.

19.4 Use of Security. In the event Seller fails to make payment when due under this 
PPA within five (5) Business Days after the date of written notice from Buyer to Seller, in addition 
to any other remedy available to it, Buyer in its sole discretion may draw from, offset against or 
make demand under such security to recover any amounts owing to it arising out of this PPA, 
including any damages due to Buyer and any amount for which Buyer is entitled to indemnification 
under this PPA. In the event Seller fails to make payment when due under this PPA within five (5) 
Business Days after the date of written notice from Buyer to Seller, Buyer may draw from, offset 
against or make demand under all or any part of the amounts due to it from any form of Security 
provided to Buyer and from all such forms, in any sequence and at any time before or after 
termination of this PPA, as Buyer may select until such time as the Security is exhausted. 

ARTICLE 20
Indemnity; Insurance Proceeds

20.1 Indemnification.

(A) Subject to the provisions of Article 12, and to the fullest extent permitted 
by law, Seller shall defend, save harmless and indemnify on an After Tax Basis the Buyer, its 
Affiliates, and their respective directors, officers, employees, agents, subcontractors, or anyone 
directly or indirectly employed by any of them, or anyone for whose acts any one of them may be 
liable, from and against all third-party claims, demands, losses, liabilities and expenses, including 
reasonable attorneys’ fees, for personal injury, death or damage to real property and tangible 
personal property of any third party (collectively, “Losses”) to the extent arising out of, resulting 
from, or caused by the negligence or willful misconduct of Seller, its Affiliates, directors, officers, 
employees, agents, subcontractors, or anyone directly or indirectly employed by any of them or 
anyone for whose acts any one of them may be liable; provided that, the waiver of consequential 
damages set forth in Section 12.7 shall not apply with respect to claims made by third parties.

(B) Subject to the provisions of Article 12, and to the fullest extent permitted 
by law, Buyer shall defend, save harmless and indemnify on an After Tax Basis the Seller, its 
Affiliates, and their respective directors, officers, employees, agents, subcontractors, or anyone 
directly or indirectly employed by any of them or anyone for whose acts any one of them may be 
liable, from and against all Losses (as defined in Section 20.1(A)) to the extent arising out of, 
resulting from, or caused by the negligence or willful misconduct of Buyer, its Affiliates, directors, 
officers, employees, agents, subcontractors, or anyone directly or indirectly employed by any of 
them or anyone for whose acts any one of them may be liable; provided that, the waiver of 
consequential damages set forth in Section 12.7 shall not apply with respect to claims made by 
third parties.

20.2 Notice of Claims; Procedure. The indemnitee shall, with reasonable promptness 
after obtaining knowledge thereof, provide the indemnitor with written notice of the proceedings, 
claims, demands or assessments that may be subject to indemnification, which notice shall include 
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a statement of the basis of the claim for indemnification, including a summary of the facts or 
circumstances that form the basis for the claim, a good faith estimate of the amount of Losses, and 
copies of any pleadings or demands from the third party. Indemnitor shall have thirty (30) Days 
after its receipt of the claim notice to notify indemnitee in writing whether or not indemnitor agrees 
that the claim is subject to this Article 20 and, if so, whether indemnitor elects to undertake, 
conduct and control, through counsel of its choosing acceptable to indemnitee and at indemnitor’s 
sole risk and expense, the settlement or defense of the claim. If within thirty (30) Days after its 
receipt of the claim notice, indemnitor notifies indemnitee that it elects to undertake the settlement 
or defense of the claim, indemnitee shall cooperate with indemnitor in connection therewith 
including by making available to indemnitor all relevant information and the testimony of 
employees and agents material to the defense of the claim. Indemnitor shall reimburse indemnitee 
for reasonable out-of-pocket costs incurred in connection with such cooperation. So long as 
indemnitor is contesting the claim in good faith and with diligence, indemnitee shall not pay or 
settle the claim. Notwithstanding the foregoing, indemnitee shall have the right to pay or settle any 
claim at any time without the consent of indemnitor; provided that, in such event it waives any 
right to indemnification therefor. If indemnitor does not provide a responsive notice within the 
thirty (30) Day period set forth in this Section 20.2, or otherwise fails to assume or diligently 
prosecute the defense of any claim in accordance with this Section 20.2, the indemnitee shall have 
the absolute right to control the defense of such claim, and the fees and expenses of such defense, 
including reasonable attorneys’ fees of the indemnitee’s counsel and any amount determined to be 
owed by the indemnitee pursuant to such claim shall be borne by the indemnitor; provided that, 
the indemnitor shall be entitled, at its sole expense, to participate in (but not control) such defense. 
Subject to the foregoing, (a) the indemnitor shall control the settlement of all claims as required 
under the insurance policies set forth in Article 16, as applicable, as to which it has assured the 
defense; provided, however, that (i) such settlement shall include dismissal with prejudice of the 
claim and an explicit and unconditional release from all indemnitees; and (ii) the indemnitor shall 
not conclude any settlement without the prior approval of the indemnitee, which approval shall not 
be unreasonably withheld, conditioned or delayed; and (b) except as provided in the preceding 
sentence concerning the indemnitor’s failure to assume or to diligently prosecute the defense of 
any claim, no indemnitee seeking reimbursement pursuant to the foregoing indemnity shall, 
without the prior written consent of the indemnitor, settle, compromise, consent to the entry of any 
judgment or otherwise seek to terminate any action, claim, suit, investigation or proceeding for 
which indemnity is afforded hereunder unless the indemnitee waives any right to indemnification 
therefor or reasonably believes that the matter in question involves potential criminal liability.

20.3 Survival of Obligations. Cancellation, expiration, or earlier termination of this PPA 
shall not relieve the Parties of obligations that by their nature should survive such cancellation, 
expiration, or termination, prior to the term of the applicable statute of limitations, including 
warranties, and remedies which obligation shall survive for the period of the applicable statute(s) 
of limitation.

20.4 Insurance Proceeds. In the event that an indemnifying Party is obligated to 
indemnify the indemnified Party under this Article 20, the amount owing to the indemnified Party 
will be the amount of the indemnified Party’s Loss net of any insurance proceeds received by the 
indemnified Party following a reasonable effort by such Party to obtain such insurance proceeds.
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ARTICLE 21
Governmental Charges

21.1 Allocation of Governmental Charges. Seller shall pay or cause to be paid all 
Governmental Charges on or with respect to the Project or on or with respect to the sale and making 
available to Buyer of Solar Energy Output that are imposed on the making available of Solar 
Energy Output arising prior to the Point of Delivery or prior to the transfer of the Environmental 
Attributes pursuant to Article 11. Buyer shall pay or cause to be paid all Governmental Charges 
(other than any Governmental Charges for which Seller is liable under this Section 21.1) on or 
with respect to the taking and purchase by Buyer of Solar Energy Output that are imposed at and 
from the taking of Solar Energy Output by Buyer at the Point of Delivery or at and after the transfer 
of the Environmental Attributes pursuant to Article 11. If a Party is required to remit or pay 
Governmental Charges that are the other Party’s responsibility hereunder, such Party shall 
promptly reimburse the other for such Governmental Charges. Both Parties shall use reasonable 
efforts to administer this PPA and implement the provisions in accordance with their intent to
minimize Governmental Charges, so long as no Party is materially adversely affected by such 
efforts. Nothing herein shall obligate or cause a Party to pay or be liable to pay any Governmental 
Charge for which it is exempt under Applicable Law. In the event any sale of Solar Energy Output 
hereunder is exempt from or not subject to any particular Governmental Charge, Buyer shall 
provide Seller with all reasonably requested documentation within thirty (30) Days after requested 
by Seller to evidence such exemption or exclusion.

ARTICLE 22
Miscellaneous

22.1 Waiver. Subject to the provisions of Section 13.8, the failure of either Party to 
enforce or insist upon compliance with or strict performance of any of the terms or conditions of 
this PPA, or to take advantage of any of its rights thereunder, shall not constitute a waiver or 
relinquishment of any such terms, conditions, or rights, but the same shall be and remain at all 
times in full force and effect.

22.2 Fines and Penalties. Seller shall pay when due all fees, fines, penalties or costs 
incurred by Seller or its agents, employees or contractors for noncompliance by Seller, its 
employees, or subcontractors with any provision of this PPA, or any contractual obligation, permit 
or requirements of law except for such fines, penalties and costs that are being actively contested 
in good faith and with due diligence by Seller and for which adequate financial reserves have been 
set aside to pay such fines, penalties or costs in the event of an adverse determination.  Buyer shall 
pay when due all fees, fines, penalties or costs incurred by Buyer or its agents, employees or 
contractors for noncompliance by Buyer, its employees, or subcontractors with any provision of 
this PPA, or any contractual obligation, permit or requirements of law except for such fines, 
penalties and costs that are being actively contested in good faith and with due diligence by Buyer.

22.3Rate Changes.

(A) The terms and conditions and the rates for service specified in this PPA shall 
remain in effect for the term of the transaction described herein. Absent the Parties’ written 
agreement, this PPA shall not be subject to change by application of either Party pursuant to 
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Section 205 or 206 of the Federal Power Act.

(B) Absent the agreement of all Parties to the proposed change, the standard of 
review for changes to this PPA whether proposed by a Party, a non-party, or the Federal Energy 
Regulatory Commission acting sua sponte shall be the “public interest” standard of review set 
forth in United Gas Pipe Line v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal 
Power Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956).

22.4 Disclaimer of Certain Third Party Beneficiary Rights.

(A) In executing this PPA, Buyer does not, nor should it be construed to, extend 
its credit or financial support for the benefit of any third parties lending money to or having other 
transactions with Seller. Except as expressly permitted in this PPA in Section 22.4(B), nothing in 
this PPA shall be construed to create any duty to, or standard of care with reference to, or any 
liability to, any Person not a party to this PPA.

(B) It is the intention of the Parties that while the Special Service Contract is in 
effect with respect to this PPA, Retail Customer is an express third party beneficiary to this PPA. 
The provisions of this PPA are for the benefit of Retail Customer as well as the Parties hereto, and 
shall be enforceable by Retail Customer as express third party beneficiary hereof as if it were a 
Party hereto. For the avoidance of doubt and without limiting the foregoing, Retail Customer shall 
have the following rights:

(1) Seller shall provide Retail Customer notice of a change in the 
location of the Site;

(2) Seller shall provide notice to Retail Customer of any proposed 
material changes that result in a change to the expected output of the Project;

(3) Seller will provide notice to Retail Customer regarding any 
requested Lender accommodations under Section 18.6;

(4) The Parties shall not amend the PPA without the prior written 
consent of Retail Customer and such consent shall not be unreasonably withheld, 
conditioned, or delayed; and

(5) The Parties shall not extend the Regulatory End Date or allow the 
PPA to automatically terminate under Section 17.3(B)(3) without the prior written 
consent of Retail Customer, such consent not to be unreasonably withheld, 
conditioned, or delayed.

22.5 Relationship of the Parties.

(A) This PPA shall not be interpreted to create an association, joint venture, or 
partnership between the Parties or to impose any partnership obligation or liability upon either 
Party. Neither Party shall have any right, power, or authority to enter into any agreement or 
undertaking for, or act on behalf of, or to act as an agent or representative of, the other Party.
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(B) Seller shall be solely liable for the payment of all wages, Taxes, and other 
costs related to the employment of Persons to perform such services, including all federal, state, 
and local income, social security, payroll, and employment taxes and statutorily mandated 
workers’ compensation coverage. None of the Persons employed by Seller shall be considered 
employees of Buyer for any purpose; nor shall Seller represent to any Person that he or she is or 
shall become a Buyer employee.

22.6 Equal Employment Opportunity Compliance Certification. Seller acknowledges 
that, as a government contractor, Buyer is subject to various federal laws, executive orders, and 
regulations regarding equal employment opportunity and affirmative action. These laws may also 
be applicable to Seller as a subcontractor to Buyer. To the extent such laws are applicable to Seller, 
all applicable equal opportunity and affirmative action clauses shall be deemed to be incorporated 
herein as required by federal laws, executive orders, and regulations, including 41 C.F.R. § 60-
1.4(a)(1)-(7).

22.7 Survival of Obligations. Cancellation, expiration, or earlier termination of this PPA 
shall not relieve the Parties of obligations that by their nature should survive such cancellation, 
expiration, or termination, prior to the term of the applicable statute of limitations, including 
warranties, and remedies which obligation shall survive for the period of the applicable statute(s) 
of limitation. 

22.8 Severability. In the event any of the terms, covenants, or conditions of this PPA, 
its Exhibits or Schedules, or the application of any such terms, covenants, or conditions, shall be 
held invalid, illegal, or unenforceable by any court or administrative body having jurisdiction, all 
other terms, covenants, and conditions of the PPA and their application not adversely affected 
thereby shall remain in force and effect; provided, however, that Buyer and Seller shall negotiate 
in good faith to attempt to implement an equitable adjustment in the provisions of this PPA with a 
view toward effecting the purposes of this PPA by replacing the provision that is held invalid, 
illegal, or unenforceable with a valid provision the economic effect of which comes as close as 
possible to that of the provision that has been found to be invalid, illegal or unenforceable.

22.9 Complete Agreement; Amendments. The terms and provisions contained in this 
PPA constitute the entire agreement between Buyer and Seller with respect to the Project and shall 
supersede all previous communications, representations, or agreements, either oral or written, 
between Buyer and Seller with respect to the sale of Solar Energy Output from the Project. Subject 
to approval by any Governmental Authority with jurisdiction over this PPA, this PPA may be 
amended, changed, modified, or altered, provided that such amendment, change, modification, or 
alteration shall be in writing and signed by both Parties hereto, and provided, further, that such 
amendment, change, modification, or alteration shall be subject to the prior written consent of 
Retail Customer while the Special Service Contract is in effect, such consent not to be 
unreasonably withheld, conditioned or delayed, and provided, further, that the Exhibits and 
Schedules attached hereto may be changed according to the provisions of Section 13.7.

22.10 Binding Effect. This PPA, as it may be amended from time to time pursuant to this 
Article, shall be binding upon and inure to the benefit of the Parties hereto and their respective 
successors-in-interest, legal representatives, and assigns permitted hereunder.
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22.11 Headings. Captions and headings used in this PPA are for ease of reference only 
and do not constitute a part of this PPA.

22.12 Counterparts. This PPA or any supplement, modification, amendment or 
restatement hereof may be executed in two or more counterpart copies of the entire document or 
of signature pages to the document, each of which may have been executed by one or more of the 
signatories hereto and thereto and deliveries by mail, courier, telecopy or other electronic means, 
but all of which taken together shall constitute a single agreement, and each executed counterpart 
shall have the same force and effect as an original instrument.

22.13 Governing Law. The interpretation and performance of this PPA and each of its 
provisions shall be governed and construed in accordance with the laws of the State of New Mexico 
notwithstanding its conflict of laws rules or any principles that would trigger the application of 
any other law.  All disputes arising out of or related to this PPA shall be brought in the United 
States District Court for the District of New Mexico.  

22.14 Confidentiality.

(A) For purposes of this Section 22.14, “Disclosing Party” refers to the Party 
disclosing information to the other Party, and the term “Receiving Party” refers to the Party 
receiving information from the other Party.

(B) Other than in connection with this PPA, the Receiving Party will not use the 
Confidential Information (as defined in clause (C) below) and will keep the Confidential 
Information confidential. The Confidential Information may be disclosed to the Receiving Party 
or its Affiliates and any of their directors, officers, employees, financial advisers, Lenders, 
potential Lenders, legal counsel and accountants (collectively, “Receiving Party’s 
Representatives”), but only if such Receiving Party’s Representatives need to know the 
Confidential Information in connection with this PPA. The Receiving Party shall not disclose the 
Confidential Information to any Person other than as permitted hereby, and shall safeguard the 
Confidential Information from unauthorized disclosure using the same degree of care as it takes to 
preserve its own confidential information (but in any event no less than a reasonable degree of 
care). Subject to Section 22.14(E), to the extent the Disclosing Party is required to submit
Confidential Information to a Governmental Authority, or is required to submit Confidential 
Information pursuant to any other legal process, the Disclosing Party shall use commercially 
reasonable efforts means to ensure that such Confidential Information is not made public.    
Confidential Information may be disclosed by Buyer or Seller to Retail Customer. 

(C) As used in this Section 22.14, “Confidential Information” means all 
information that is furnished in connection with this PPA to the Receiving Party or its Receiving 
Party’s Representatives by the Disclosing Party, or to which the Receiving Party or its Receiving 
Party’s Representatives have access by virtue of this PPA (in each case, whether such information 
is furnished or made accessible in writing, orally, visually or by any other means (including 
electronic means and any information processed or stored on computers or other electronic media 
by PNM or on PNM’s behalf), or which concerns this PPA, the Disclosing Party or the Disclosing 
Party’s stockholders, members, affiliates or subsidiaries, and which is designated by the Disclosing 
Party at the time of its disclosure, or promptly thereafter, as “confidential” (whether by stamping 
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any such written material or by memorializing in writing the confidential nature of any such oral 
or visual information). Any such information furnished to the Receiving Party or its Receiving 
Party’s Representatives by a director, officer, employee, Affiliate, stockholder, consultant, agent 
or representative of the Disclosing Party will be deemed furnished by the Disclosing Party for the 
purpose of this PPA. Notwithstanding the foregoing, the following will not constitute Confidential 
Information for purposes of this PPA:

(1) information that is or becomes generally available to the 
public other than as a result of a disclosure or other act by the Receiving Party or 
its Receiving Party’s Representatives;

(2) information that can be shown by the Receiving Party to 
have been already known to the Receiving Party on a non-confidential basis before 
being furnished to the Receiving Party by the Disclosing Party; and

(3) information that becomes available to the Receiving Party 
on a non-confidential basis from a source other than the Disclosing Party or a 
representative of the Disclosing Party if to the knowledge of the Receiving Party 
such source was not subject to any prohibition against transmitting the information 
to the Receiving Party.

(D) The Confidential Information will remain the property of the Disclosing 
Party. Any Confidential Information that is reduced to writing, except for that portion of the 
Confidential Information that may be found in analyses, compilations, studies or other documents 
prepared by or for the Receiving Party in connection with this PPA, will be returned to the 
Disclosing Party immediately upon its request after expiration or termination of this PPA, unless 
such Confidential Information has been destroyed by the Receiving Party, and no copies will be 
retained by the Receiving Party or its Receiving Party’s Representatives, unless the Parties agree 
otherwise. That portion of the Confidential Information that may be found in analyses, 
compilations, studies or other documents prepared by or for the Receiving Party, oral or visual 
Confidential Information, and written Confidential Information not so required to be returned will 
be held by the Receiving Party and kept subject to the terms of this PPA, or destroyed. 
Notwithstanding the foregoing, information developed by the Parties during the negotiation of this 
PPA that relates solely to this PPA shall be deemed proprietary to both Parties, each of whom shall 
be free to use such information, as they would any information already known to the Parties before 
negotiation of this PPA, provided that such information remains Confidential Information and shall 
be treated as such. 

(E) In any proceeding before any applicable Governmental Authority, or 
pursuant to any other legal or regulatory process relating to this PPA, each Party shall be entitled 
to disclose Confidential Information. In such event, the Party making the disclosure in the 
proceeding shall take all reasonable steps to limit the scope of any disclosure of Confidential 
Information and shall use its best efforts to make such disclosure of Confidential Information 
subject to a protective order or other similar procedure; provided, however, Seller acknowledges 
and agrees that Buyer may disclose this PPA and related documents, without seeking a protective 
order or similar process, in any proceeding before the NMPRC or pursuant to any other regulatory 
process under NMPRC jurisdiction. In the event that Buyer intends to disclose additional requested 
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or supporting documents that include any of Seller’s Confidential Information in any proceeding 
before the NMPRC or pursuant to any other regulatory process under NMPRC jurisdiction, Buyer 
shall provide notice to Seller of such intended disclosure and, if Seller responds within two (2) 
Business Days (or other shorter response time as may be required or directed by the NMPRC) of 
receiving Buyer’s notice and requests that Buyer seek a protective order or similar procedure, 
Buyer shall seek a protective order or similar procedure to limit the disclosure. Seller shall 
reasonably cooperate with Buyer in seeking protection from the disclosure of Seller’s Confidential 
Information.

22.15 Marketing Rights; Press Releases and Media Contact; Access.

(A) Seller hereby grants to Buyer, and Buyer shall have the exclusive right to 
transfer to Retail Customer,  the right to advertise, market, and promote to the general public the 
benefits of this PPA and the RECs that are generated under this PPA and delivered to Buyer during
the Term, including, but not limited to, the exclusive right, in any such advertising, marketing or 
promotional material, to associate itself with any claimed or actual environmental or sociological 
benefits arising from this PPA and the creation, sale or retirement of such RECs (all such materials, 
in whatever media, whether print, electronic, broadcast or otherwise, that are associated with such 
advertising, marketing or promotional purposes are the “Promotional Materials”). Seller shall 
obtain and grant to Buyer an irrevocable, royalty free, worldwide license to use and distribute its 
Promotional Materials, including using the name, description and images of the Project.  Seller 
will make available to Buyer a basic description of the Project, and any press releases or statements 
that Seller produces regarding the Project. Upon sufficient advance written notice, Seller will grant 
to Buyer or its designee reasonable access to the Project for the purposes of furthering the creation, 
production and dissemination of Promotional Materials.  Notwithstanding the foregoing, either 
Party shall be permitted to disclose the following terms with respect to this PPA:

(1) Party names;

(2) Renewable resource type;

(3) Term;

(4) Project location;

(5) Guaranteed Solar Capacity;

(6) Commercial Operation Date; and

(7) Point of Delivery.

(B) Except as otherwise provided herein, neither Party shall issue any press or 
publicity release or otherwise release, distribute or disseminate any information to the public, or 
respond to any inquiry from the media, concerning this PPA or the participation of the other Party 
in the transactions contemplated hereby without the prior written approval of the other Party, which 
approval shall not be unreasonably withheld, delayed or conditioned. This provision shall not 
prevent the Parties from releasing information (i) which is required to be disclosed in order to 
obtain permits, licenses, releases and other approvals relating to the Project; (ii) as necessary to 
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fulfill such Party’s obligations under this PPA or as otherwise required by Applicable Law; or (iii)
if the Party seeking approval makes prompt and commercially reasonable efforts to obtain such 
approval but the other Party fails to give a definitive response within twenty (20) Business Days. 

(C) Should Seller have a dedicated operations and maintenance or other 
building associated with the Project, signage will be included inside such building(s), the size and 
style of which will be reasonably and mutually agreed between Seller and Buyer after consultation 
with Retail Customer, displaying information about Retail Customer’s affiliation with the Project 
and Retail Customer’s logo. In addition, Seller will provide Buyer and Retail Customer with 
reasonable access to the Project, including building(s), for Buyer and Retail Customer, Affiliates 
and invitees for the sole purpose of presenting information about Retail Customer and its 
relationship to the Project. Subject to Section 10.3, Seller will enable Buyer and Retail Customer, 
Affiliates, and invitees to visit the building(s) and tour the Project during construction and 
operation; provided any such visits to the building(s) and Project do not interfere with Seller’s 
operations or construction activities and visits to nonpublic areas are coordinated with Seller, 
visitors are escorted, and visitors follow Seller’s safety protocols. 

22.16 Right to Mortgage. Buyer shall have the right to mortgage, create or provide for a 
security interest, or convey in trust, all or a part of its interest in this PPA, under deeds of trust, 
mortgages, indentures or security agreements, as security for its present or future bonds or other 
obligations or securities, without consent of Seller; provided, that Buyer shall not be relieved of 
any of its obligations or liability under this PPA.  Seller shall cooperate reasonably with Buyer to 
execute, or arrange for the delivery of, those normal, reasonable and customary documents, and to 
provide such other normal, reasonable and customary representations or warranties, all in a form 
reasonably acceptable to Seller, as may be necessary to assist Buyer in consummating such 
transactions. 

22.17 Forward Contract and Master Netting Agreement. Notwithstanding any other 
provision of this PPA, the Parties acknowledge that this PPA is a forward contract and master 
netting agreement within the meaning of the safe harbor provisions of the Bankruptcy Code. 
Accordingly, the Parties agree, notwithstanding any other provision in this PPA, that this PPA may 
be terminated and remedies exercised hereunder by either Party upon the commencement of a 
proceeding by the other Party under any chapter of the Bankruptcy Code, and that the automatic 
stay of Section 362(a) of the Bankruptcy Code shall not apply to such termination or to the exercise 
of the remedies set forth herein.

22.18 Accounting Matters The Parties agree that Generally Accepted Accounting 
Principles in the United States of America (“GAAP”) and the rules of the United States Securities 
and Exchange Commission (“SEC”) require Buyer to evaluate if Buyer must consolidate Seller’s 
financial information. The Parties shall determine, through consultation with their respective 
independent registered public accounting firms, whether this PPA (i) will be considered a lease 
under Accounting Standards Codification 842 - Leases, or (ii) require consolidation of Seller’s 
financial information with Buyer’s financial statements pursuant to Accounting Standards 
Codification 810 - Consolidation (including any subsequent amendments to these sections or 
future guidance issued by accounting profession governance bodies or SEC that affects Buyer’s 
accounting treatment for the PPA, jointly the “Accounting Standards”). Seller agrees to provide 
Buyer with information Buyer reasonably believes is necessary for Buyer to make the foregoing 
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determinations. If, as a result of the Parties’ review (or subsequent reviews as Buyer deems 
necessary), and consultations with their respective independent registered public accounting firms, 
Buyer, in its reasonable discretion, determines that such consolidation is required for a given 
period, then the Parties agree to the following provisions for such period:

(A) Within fifteen (15) Days following the end of each calendar quarter, 
including the fourth quarter of the calendar year, Seller shall deliver to Buyer: (i) an unaudited 
year-to-date statement of income, (ii) an unaudited year-to-date statement of cash flows, (iii) an 
unaudited balance sheet as of the end of such calendar quarter, and (iv) related supporting 
schedules that are prepared by the Seller’s Guarantor, or if Seller has not provided a Seller 
Guaranty to satisfy its Security requirements pursuant to Article 19, then Seller, in order to allow 
the Seller’s parent to complete its quarterly filings with the SEC, shall deliver to Buyer any other 
information reasonably requested by Buyer to comply with the consolidation requirements of 
GAAP.

(B) The financial statements to be delivered by Seller in accordance with 
Section 22.18(A) (“Seller’s Financial Statements”) shall be prepared in accordance with GAAP 
and fairly present in all material respects the consolidated financial position, results of operations, 
and cash flows of Seller Guarantor, or Seller, as applicable. Seller shall maintain a system of 
internal accounting controls sufficient to provide reasonable assurance that the financial statements 
of Seller or Seller Guarantor, as applicable, are prepared in conformity with GAAP. If audited 
financial statements are prepared for the Seller, Seller shall provide such statements to Buyer 
within five (5) Business Days after those statements are issued.

(C) Upon reasonable notice from Buyer, during normal business hours and 
mutually agreed terms and dates, Seller shall allow Buyer access to Seller’s records and personnel, 
so that Buyer and Buyer’s independent registered public accounting firm can conduct financial 
statement reviews and audits in accordance with the standards of the Public Company Accounting
Oversight Board (United States). All reasonable expenses for the foregoing that are incremental to 
Seller’s normal operating expenses shall be borne by Buyer.

(D) Once during each calendar quarter, Buyer and Seller shall meet (either in 
person or by conference call) at a mutually agreed upon date and time to conduct due diligence 
and Form 8-K disclosure review and discuss Seller’s internal control over financial reporting.

(E) Buyer shall treat Seller’s Financial Statements or other financial 
information provided under the terms of this Section in confidence in accordance with 
Section 22.14 and, accordingly, shall: (i) utilize such Seller financial information only for purposes 
of preparing, reviewing, auditing or certifying Buyer’s or any Affiliate’s financial statements 
(including any required disclosures in the financial statement presentation and notes), for making 
regulatory, tax or other filings required by Applicable Law in which Buyer is required to 
demonstrate or certify its or any Affiliate’s financial condition or to obtain credit ratings; (ii) make 
such Seller financial information available only to its or its Affiliates’ officers, directors, 
employees or auditors who are responsible for preparing, reviewing, auditing or certifying Buyer’s 
or any Affiliate’s financial statements, to the SEC and the Public Company Accounting Oversight 
Board (United States) in connection with any oversight of Buyer’s or any Affiliate’s financial 
statements and to those Persons who are entitled to receive Confidential Information in accordance 
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with Section 22.14; (iii) not disclose any of Seller’s financial information provided under the terms 
of this Section 22.18 to the extent that such information is not required by the Accounting 
Standards or Applicable Law; (iv) limit submission of Seller’s financial information provided 
under the terms of this Section 22.18 to that information that reflects Seller’s operations of the 
Project; provided, such limited submission is not contrary to the Accounting Standards or other 
Applicable Law; and (v) use commercially reasonable efforts to disclose to and consult with Seller 
with respect to any information respecting Seller or the Project that Buyer intends to submit 
pursuant to this Section 22.18 and use good faith efforts to incorporate any of Seller’s comments 
thereto in any such submission. Notwithstanding the foregoing, if Buyer discloses information, 
based on the advice of its counsel that it is legally required to be disclosed, Buyer may make such 
disclosure without being in violation of this Section.

22.19 Telephone Recording. Each Party to this PPA acknowledges and agrees to the 
taping or electronic recording (“Recording”) of conversations between the Parties with respect to 
all scheduling and dispatch issues, whether by one or the other or both Parties, and that the 
Recordings will be retained in confidence, secured from improper access, and may be submitted 
in evidence in any suit, action or proceedings relating to this PPA. Each Party waives any further 
notice of that monitoring or Recording and agrees to notify its personnel of the monitoring or 
Recording and to obtain any necessary consent of those personnel.  In the event of a dispute 
between the Parties, each Party with a Recording relating to such dispute shall provide a copy of 
such Recording to the other Party upon request.

22.20 Anti-Corruption. In connection with the negotiation and performance of this PPA, 
Seller, on behalf of itself, its Affiliates, and all entities that it owns or controls, represents and 
warrants that it has complied and shall comply with all applicable Anti-Corruption Laws. Buyer 
may terminate this PPA for an Event of Default of Seller as specified in Section 12.1(D) if Seller 
fails to comply with this Section 22.20 and such failure is not cured within the time period provided 
in Section 12.1(D). “Anti-Corruption Law” means the U.S. Foreign Corrupt Practices Act of 1977, 
as amended, or any other Applicable Laws related to bribery or corruption.

[Signature page(s) follow]
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[Signature Page to Power Purchase Agreement] 

IN WITNESS WHEREOF, the Parties have caused this PPA to be duly executed as of the 
date first above written. This PPA shall not become effective as to either Party unless and until 
executed by both Parties.

PUBLIC SERVICE COMPANY OF NEW MEXICO

By _______________________

Name:  

Title:  

SKY RANCH SOLAR, LLC

By _______________________ 

Name:  

Title:  

Matthew S. Handel

Vice President

RANCH SOLAR, LLC

________________________________________________________________________________________________________________________________________________________________________
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Vice President, Generation

Thomas Fallgren
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EXHIBIT A
(to Power Purchase Agreement)

DESCRIPTION OF SELLER’S GENERATION FACILITIES, SITE MAP AND PROJECT 
SCHEDULE

1. Name of Seller’s Project: Sky Ranch Solar, LLC

2. Location: Located near the SW intersection of Interstate 25 and W Highway 6 in 
Valencia County, New Mexico
Latitude:  34.768346° , Longitude:  -106.790545°

3. Owner (if different from Seller): N/A

4. Operator: Seller or Affiliate thereof

5. Equipment/Fuel:

a. Type of facility and conversion equipment (e.g., Solar PV; Solar Thermal; Wind; 
Biomass (including Fuel)): Solar PV

b. Total number of units at the Project: Approximately 60 x 3.47 MVA Inverters, or a 
comparable number of inverters at alternate ratings to support the total capacity at 
the point of delivery.

c. Total nameplate capacity (MWp): Approximately 247 MWDC

d. Total capacity at point of delivery: 190 MWAC at the Point of Delivery 

e. Additional technology-specific information: Approximately 588,100 crystalline 
silicon 420 W (blended) photovoltaic modules, or a comparable number of solar 
modules at alternate ratings totaling the facility nameplate capacity (MWp), with 
single axis tracking.

6. Project Schedule:
Key Milestone Date

LGIA Execution 9/23/2019 and 2/15/2021
Major Equipment Supply 
Agreements Executed

 
1/2022 – 6/2022

Discretionary Permits 3/1/2021 – 8/1/2022
Close Financing 9/1/2023 – 1/31/2024
Start of Project Construction 10/1/2022
First Major Equipment 
Delivered to Site 

12/1/2022

Interconnection In-Service 
Date

10/1/2023
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Commissioning Start Date 10/2/2023
Expected Commercial Operation 12/31/2023

7. Site Map:  Attach a scaled map that complies with the requirements of Section 3.3 of the PPA.

DocuSign Envelope ID: 6451E255-DF64-4DA7-9203-A47A129B9BF1DocuSign Envelope ID: DB61A74B-BB4F-4A27-8AA7-AFFCD87D10C2DocuSign Envelope ID: A1D316F8-08F9-48EC-9426-A638B46C5B54



A-2

DocuSign Envelope ID: 6451E255-DF64-4DA7-9203-A47A129B9BF1DocuSign Envelope ID: DB61A74B-BB4F-4A27-8AA7-AFFCD87D10C2DocuSign Envelope ID: A1D316F8-08F9-48EC-9426-A638B46C5B54



B-1

EXHIBIT B
(to Power Purchase Agreement)

ONE-LINE DIAGRAM OF PROJECT AND INTERCONNECTION FACILITIES

From Seller’s Interconnection Agreement, see the following one-line diagram of the Project, which 
indicates the Interconnection Facilities, the Network Upgrades, the Point of Delivery into the 
115kV Sky Switching Station on PNM’s 115kV Belen to Los Morros Line, and ownership and 
location of meters.  Seller shall provide any necessary updates consistent with the Interconnection 
Agreement. 
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EXHIBIT C
(to Power Purchase Agreement)

DESCRIPTION OF SITE

Approximately, 1,614 acres located in Sections 1, 6, 12 and 13, Township 6 North, Range 1 East,
Valencia County, New Mexico, as follows:

Parcel 1:
All of Section 1 lying West of lnterstate 25, Township 6 North, Range 1 East, Valencia County,
New Mexico. Containing 646 acres, more or less.

Parcel 2:
All of Section 6 lying West of lnterstate 25, Township 6 North, Range 2 East, Valencia County,
New Mexico. Containing 99 acres, more or less.

Parcel 3:
All of Section 12 lying West of lnterstate 25, Township 6 North, Range 1 East, Valencia County,
New Mexico. Containing 505 acres, more or less.

Parcel 4:
West Half (W 1/2), West Half of the East Half (W 1/2 E 1/2), lying West of Interstate 25, of Section
13, Township 6 North, Range 1 East as shown on Amended ALTNACSM Survey of Sun Ranch,
as such plat is filed in the Office of Valencia County Clerk on November 24, 2004 in Plat
Cabinet J, No. 556, LESS and EXCEPT a tract of land containing 28 acres, more or less,
bounded on the West by Interstate Highway 25 and being assessed for ad valorem tax purposed
by the Tax Assessors of Valencia County as an assessment under Map Code #1 006 034 190 25,
said property lying within said Section 13.
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EXHIBIT D
(to Power Purchase Agreement)

NOTICE ADDRESSES

PUBLIC SERVICE COMPANY OF
NEW MEXICO

Sky Ranch Solar, LLC

Notices: 
Delivery Address:

Public Service Company of New Mexico
414 Silver Ave. SW
Albuquerque, NM 87102

Invoices:
Attn: Energy Analysis
Phone: (505)541-2585
Fax: (505) 241-2434
Email: 
PNMEAM@pnmresources.com

Scheduling:
Attn: Traders
Phone: (505) 855-6226 day-ahead

(505)855-6216 real time
Fax: (505) 241-4188
Email: zz-WPMTraders@pnm.com

Payments:
Public Service Company of New Mexico
2401 Aztec Rd. NE, MS Z-160
Albuquerque, NM 87107
Attn: Albuquerque Division Cash

Wire Transfer:
Wells Fargo Bank

ABA# 121000248 
Albuquerque, New Mexico
ME Whsle Pwr Depository: 651-537-7916 
Attn: EA-Wholesale Power Marketing

All Notices/Invoices:
Delivery Address:

Sky Ranch Solar, LLC
700 Universe Boulevard, FEJ/JB
Juno Beach, FL 33408
Attn:    Business Management, West Region
Email:

DL-NEXTERA-WEST-INTERNATIONAL-REGION@FPL.COM

With copy to:
GENERAL COUNSEL
700 UNIVERSE BOULEVARD, FEJ/JB
JUNO BEACH, FL 33408
Phone:    561-691-7126
Email: Mitch.Ross@nee.com

Wire Transfer: 
Bank of America
ACH ABA:  111-000-12
Global Finance, Dallas, TX
WIRE ABA:  026-009-593
100 West 33rd Street, New York, NY 10001

Account Name: NextEra Energy Constructors
Account #:  4451197131
SWIFT:  BOFAUS3N
Attn:  Sky Ranch Solar, LLC

With additional Notice of an Event of Default, 
termination and other legal notices to:

GENERAL COUNSEL
700 UNIVERSE BOULEVARD, FEJ/JB
JUNO BEACH, FL 33408
Phone:    561-691-7126
Email: Mitch.Ross@nee.com
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Contract Manager:
Public Service Company of New Mexico
Attention: Eric Meadors
2401 Aztec Rd. NE
Albuquerque, NM 87107

      Telephone: (505) 801-7803

With additional Notice of an Event 
of Default, termination and other legal 
notices to:

Public Service Company of New Mexico
Attention: Tom Fallgren
2401 Aztec Rd. NE
Albuquerque, NM 87107
Telephone:  (505) 241-4148
Fax:  (505) 241-2375

With a copy to:
Public Service Company of New Mexico
Attention: Madonna N. Bixby, Senior   

Corporate Counsel
414 Silver Ave. SW, MS0805
Albuquerque, NM 87102
Telephone: (505) 241-4929
Fax: (505) 241-4318

Project Manager: 
Sky Ranch Solar, LLC
700 Universe Boulevard, FEJ/JB
Juno Beach, FL 33408
Attn:    Business Management, West Region
Email:

DL-NEXTERA-WEST-INTERNATIONAL-
REGION@FPL.COM

24-HOUR OPERATIONS CONTACT:
Renewable Operations Control Center (ROCC)
Controls/Monitoring Systems

Phone:   866-375-3737
Email:   ROCC@nee.com
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EXHIBIT E
(to Power Purchase Agreement)

SELLER’S REQUIRED GOVERNMENTAL AUTHORITY PERMITS, CONSENTS, 
APPROVALS, LICENSES AND AUTHORIZATIONS TO BE OBTAINED (where 

applicable)

PERMIT, CONSENT, APPROVAL, LICENSE 
AND/OR AUTHORIZATION GOVERNMENTAL ENTITY

Clean Water Act (CWA) Section 402, National Pollution 
Discharge Elimination System (NPDES). Construction 
Stormwater General Permit NMR1000000

US Environmental Protection Agency (EPA)

CWA Sec 401 Water Quality Certification New Mexico Environment Department (NMED) Surface 
Water Quality Bureau

CWA Sec 404, Nationwide Permit (NWP) #12 (utility 
lines), NWP #14 (access roads), NWP #51 (renewal 
energy facilities) (if required)

U.S. Army Corps of Engineers

National Historic Preservation Act Section 106 Finding 
of Eligibility, Consultation, and Approval

New Mexico State Historic Preservation Office

Valencia County New Commercial/Addition Structures 
Permit 

Valencia County, Building Division

Valencia County Floodplain Permit Valencia County

Transmission Line Location and Right-of-Way Permit New Mexico Public Regulatory Commission
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EXHIBIT F
(to Power Purchase Agreement)

COMMISSIONING TESTS

• String Insulation Resistance and Continuity Tests
• String Voc measurements
• String Current Checks
• DC Feeder Insulation Resistance and Continuity Tests
• Inverter OEM Commissioning Procedures
• MW Control Tuning/Testing
• V/MVAR/pf Control Tuning/Testing (or equivalent)
• Automatic Generation Control (AGC) Functionality Test (or equivalent)
• SCADA Functionality Test (or equivalent)
• Weather Station Data Feed Functionality Test (as part of SCADA testing)
• Owner Control and Data Link Functionality Tests (See Section 3.4)
• Curtailment Control (or equivalent, if applicable)
• Commissioning Performance Test (See Section 10.8)
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EXHIBIT G
(to Power Purchase Agreement)

INSURANCE COVERAGES

Seller shall obtain and maintain the following insurance coverages, at a minimum:

A. Workers’ Compensation Insurance that complies with statutory limits under workers’ 
compensation laws of any applicable jurisdiction and employer’s liability coverage with limits of 
One Million Dollars ($1,000,000) per accident, One Million ($1,000,000) for disease, and One 
Million ($1,000,000) for each employee, covering all of Seller’s employees, whether full-time, 
leased, temporary, or casual.  

B. Commercial General Liability Insurance, written on a standard ISO occurrence form, or 
the equivalent, with a combined single limit of One Million Dollars ($1,000,000) per occurrence. 
This policy will include coverage for bodily injury liability, broad form property damage liability, 
blanket contractual, owner’s protective, products liability and completed operations.  

C. Business Automobile Liability Insurance, or the equivalent, with a limit of One Million 
Dollars ($1,000,000) combined single limit per occurrence for bodily injury and property damage 
with respect to Seller’s vehicles whether owned, hired, or non-owned.

D. Excess or Umbrella Liability. Excess or Umbrella Liability Insurance on a following form 
basis covering claims in excess of the underlying insurance described in paragraphs (A) (with 
respect to only Employer’s Liability Insurance), (B) and (C) with a limit per occurrence of Twenty 
Million dollars ($20,000,000) written on a per project basis.

The amounts of insurance required in the foregoing paragraphs (A), (B), (C) and (D) may 
be satisfied by purchasing coverage in the amounts specified or by any combination of primary 
and excess insurance, so long as the total amount of insurance meets the requirements specified 
above.

E. Property Insurance. During construction and operation, Seller shall provide or arrange the 
provision of standard form “All Risk” insurance covering one hundred percent (100%) of the 
Project cost. For the avoidance of doubt, builders’ risk insurance shall qualify as “All Risk” 
insurance during the construction period.  The All-Risk Property insurance shall cover physical 
loss or damage to the Project including the period during testing and startup. A deductible may be 
carried, which deductible shall be the absolute responsibility of Seller. All-Risk Property insurance 
shall include: (i) coverage for fire, flood, wind and storm, tornado and earthquake with respect to 
facilities similar in construction, location and occupancy to the Project; and (ii) Boiler and 
Machinery insurance covering all objects customarily subject to such insurance, including boilers 
and engines, in an amount equal to their probable maximum loss.  
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EXHIBIT H
(to Power Purchase Agreement)

FORM OF ATTESTATION AND BILL OF SALE

Pursuant to WREGIS, _________________ (“Seller”) hereby sells, transfers and delivers to Buyer 
the RECs and Environmental Attributes associated with the generation of Energy at the Project, as 
detailed in the Power Purchase Agreement between the Parties dated _____________ (the 
“Agreement”). Terms used, but not defined herein, shall have the meaning set forth in the 
Agreement.

Name of Renewable Energy Facility

Fuel Type Maximum Power 
Output (MW)

Operation Date

Dates MWh generated
__________________, 20___ __________________

One (1) REC represents the reporting rights associated with one (1) kWh generated from the 
Project.
Seller further attests, warrants and represents as follows:
i) to the best of its knowledge, the information provided herein is true and correct;
ii) its sale to Buyer is its one and only sale of the RECS and Environmental Attributes with 
respect to the energy referenced herein and no third party has claimed nor can claim any interest 
in such RECS and Environmental Attributes;
iii) the Project identified above produced the number of MWh above during the period 
indicated above; 
iv) Seller has title to and ownership of the RECs and Environmental Attributes sold hereunder; 
and
v) Seller owns the .

Name of the Renewable Energy Facility
This serves as a bill of sale, transferring from Seller to Buyer all of Seller’s right, title and interest 
in and to the RECs and Environmental Attributes associated with the generation of the above 
referenced Energy.

Contact Person: _____________________
Phone: ____________; Fax: ____________

[Seller]
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Signed:
Name:
Title: 
Date:
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EXHIBIT I

(to Power Purchase Agreement)

AVAILABILITY GUARANTEE

Section 1. Definitions.  

Capitalized terms used in this Exhibit I and not defined herein shall have the meaning assigned 
in Article 1 of the PPA.

“Actual Solar Availability Percentage” means a percentage calculated as (a) one 
hundred (100), multiplied by (b) the result of (i) the sum of all Solar Available Hours for all Solar 
Units that were part of the Project at the beginning of the relevant Commercial Operation Year 
for all Daylight Intervals, divided by (ii) the sum of all Solar Period Hours in the relevant 
Commercial Operation Year for all Solar Units that were part of the Project on the Commercial 
Operation Date.

“Actual Solar Energy Output” means the Energy (in MWh) generated by the Project 
and delivered to the Point of Delivery.

“Aggregate Solar Availability Damages Cap” has the meaning set forth in Section 2(3) 
of this Exhibit.

“Annual Solar Availability Damages Cap” has the meaning set forth in Section 2(3) of 
this Exhibit.

“Annual Report” has the meaning set forth in Section 2(5) of this Exhibit.

“Daylight Interval” means each hour where plane of array irradiance conditions are 
50 W/m2 or greater.  Data will be collected as hourly averages for all installed plane of array 
sensors at the Site.

“Guaranteed Solar Availability Percentage” has the meaning set forth in Section 2(1) 
of this Exhibit.

“Solar Availability Damages” has the meaning set forth in Section 2(2) of this Exhibit.

“Solar Availability Guarantee” means the guarantee set forth in Section 2(1) of this
Exhibit.

“Solar Available Hours” means for each Solar Unit, for a relevant Commercial 
Operation Year, an amount of hours equal to (a) the number of Solar Period Hours in such 
Commercial Operation Year, minus (b) the aggregate Solar Unavailable Hours for such Solar 
Unit in such Commercial Operation Year, plus (c) the aggregate Solar Excused Hours for such 
Solar Unit in such Commercial Operation Year. For the avoidance of doubt, any event that results 
in unavailability of a Solar Unit for less than a full hour will count as an equivalent percentage 
of the applicable hour(s) for this calculation. Additionally, if during any applicable hour the Solar 
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Unit is available, but for less than the full amount of the then effective capacity of the Solar Unit, 
the Solar Available Hours for such hour shall be calculated as an equivalent percentage of such 
hour in proportion to the amount of available capacity of the Solar Unit.

“Solar Excused Hours” means, in any Commercial Operation Year, (a) the aggregate 
Seller Excused Hours during Daylight Intervals for such Commercial Operation Year; provided 
that for purposes of the Solar Availability Guarantee only the first fifty (50) hours of Scheduled 
Maintenance Outages in the aggregate for the Project per Commercial Operation Year shall be 
treated as Solar Excused Hours. For the avoidance of doubt, any event that results in 
unavailability of a Solar Unit for less than a full hour will count as an equivalent percentage of 
the applicable hour(s) for this calculation. Additionally, if during any applicable hour the Solar 
Unit is available, but for less than the full amount of the then effective capacity of the Solar Unit, 
the Solar Excused Hours for such hour shall be calculated as an equivalent percentage of such 
hour in proportion to the amount of available capacity of the Solar Unit.

“Solar Period Hours” means the number of Daylight Intervals within any given 
Commercial Operation Year, as may be prorated for any partial Commercial Operation Year.

“Solar Unavailable Hours” means those hours a Solar Unit is not available during 
Daylight Intervals to operate because it is (a) in an emergency, stop, service mode or pause state 
(except to the extent that such emergency, stop, service mode or pause state also constitutes an 
Emergency Condition, in which case the hours when an Emergency Condition occurs shall be 
deemed a Transmission Provider Curtailment and included in Seller Excused Hours); (b) in “run” 
status and faulted; (c) included in Scheduled Maintenance Outages in excess of fifty (50) hours in 
aggregate for the Project in any Commercial Operation Year; (d) incapable of being remotely 
controlled via its AGC system; or (e) otherwise not operational or capable of delivering Energy to 
the Point of Delivery. For the avoidance of doubt, any event that results in unavailability of a Solar 
Unit for less than a full hour will count as an equivalent percentage of the applicable hour(s) for 
this calculation.  Additionally, if during any applicable hour the Solar Unit is available, but for less
than the full amount of the then effective capacity of the Solar Unit, the Solar Available Hours for 
such hour shall be calculated as an equivalent percentage of such hour in proportion to the amount 
of available capacity of the Solar Unit.

Section 2. Solar Availability Guarantee.

1. Solar Availability Guarantee. Seller guarantees that the Project shall achieve an 
Actual Availability Percentage (i) equal to or greater than eighty-five percent (85%) averaged 
through the second full Commercial Operation Year of the Term and (ii) equal to or greater than 
ninety percent (90%) in each Commercial Operation Year after the Commercial Operation Date 
(“Guaranteed Solar Availability Percentage”).

2. Availability Damages. For any Commercial Operation Year during which Seller
fails to meet the Guaranteed Solar Availability Percentage, Seller shall pay Buyer liquidated 
damages in the amount equal to (x) the Solar Energy Output Payment Rate, multiplied by (y) the 
Guaranteed Solar Availability Percentage minus the Actual Solar Availability Percentage for 
such Commercial Operation Year (both expressed as a decimal), multiplied by (z) the Actual 
Solar Energy Output for such Commercial Operation Year divided by the Actual Solar 
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Availability Percentage (expressed as a decimal), multiplied by the Guaranteed Solar Availability 
Percentage (expressed as a decimal) (the “Solar Availability Damages”), but in no event in 
excess of the Annual Solar Availability Damages Cap and the Aggregate Solar Availability 
Damages Cap. A sample calculation of the Solar Availability Damages that would be owed by 
Seller under certain stated assumptions is provided as Attachment 1 to this Exhibit I.

3. Damages Cap, Termination and Cure Rights. The total Solar Availability 
Damages payable by Seller for failure to meet the Guaranteed Solar Availability Percentage in 
any Commercial Operation Year shall be capped annually at a value equivalent to Thirty 
Thousand Dollars ($30,000) per MW of Guaranteed Solar Capacity (“Annual Solar Availability 
Damages Cap”) and in the aggregate at a value equivalent to Two Hundred Thousand Dollars 
($200,000) per MW of Guaranteed Solar Capacity (“Aggregate Solar Availability Damages 
Cap”) over the Term of the PPA.  

4. Sole Remedy. The Parties agree that Buyer’s sole and exclusive remedy, and 
Seller’s sole and exclusive liability, for any deficiency in the performance of the Project  
(including any failure to meet the Guaranteed Solar Availability Percentage) shall be the payment 
of damages up to the Annual Solar Availability Damages Cap and Aggregate Solar Availability 
Damages Cap, and the right to declare an Event of Default pursuant to Section 12.1(D) and (E) 
of the PPA, if and to the extent applicable, and shall not be subject to the collection of any other 
damages or any other remedies, including specific performance, and shall not be an Event of 
Default giving rise to a termination payment obligation except pursuant to Section 12.1(D) and 
(E) of the PPA, as and to the extent applicable.  Notwithstanding the foregoing, the limitations 
set forth herein shall not be applicable to any indemnification claims pursuant to Article 20 of 
the PPA and Seller’s material breach of its obligation to operate and maintain the Project in 
accordance with Prudent Utility Practice or Seller’s failure to pay Solar Availability Damages 
when due if not timely cured pursuant to the provisions of Article 12 of the PPA are an Event of 
Default of Seller for which Buyer may terminate the PPA and seek damages in accordance with 
Section 12.4 of the PPA.

5. Annual Report. No later than the thirtieth (30th) Day of such Commercial 
Operation Year (or thirty (30) Days after the end of the last Commercial Operation Year), Seller 
shall deliver to Buyer a calculation showing Seller’s computation of the Actual Solar Availability 
Percentage for the previous Commercial Operation Year and the Solar Availability Damages, if 
any, due to Buyer (the “Annual Report”). Such Annual Report shall include the total amount of 
Solar Availability Damages paid to Buyer under the PPA and shall provide notice that the 
Aggregate Solar Availability Damages Cap has been reached, if applicable. If Solar Availability 
Damages are due from Seller, Seller shall pay such damages no later than fifteen (15) Business 
Days after providing the Annual Report.

6. Disputes.  Disputes as to any calculations under this Exhibit I shall be addressed 
as provided in Section 13.8 of the PPA.
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ATTACHMENT 1 TO EXHIBIT I

EXAMPLE CALCULATION OF SOLAR AVAILABILITY DAMAGES

I. Example of Actual Solar Availability Percentage Calculation

The sample calculation set forth below is based on the following assumed facts:

During the Commercial Operation Year in question, 50 Solar Units were part of the Project.

The Solar Units had the following operating characteristics:

Hours
Solar Units 

Affected
Solar Unit 

Hours

Solar Period Hours (“PH”) 4,000 50 200,000
Solar Unavailable Hours (“UH”) 5,000
Solar Excused Hours (“EH”) 1,000

Given these assumed facts, the Solar Available Hours for the Solar Units during the Commercial 
Operation Year would be calculated as follows:

Sum of Solar Available Hours = PH – UH + EH:  196,000 = 200,000 – 5,000 + 1,000

Actual Solar Energy Availability Percentage

Given these assumed facts, the Actual Solar Availability Percentage for the Project during the 
Commercial Operation Year in question would be calculated as follows:

(a) Sum of Solar Available Hours:  196,000 hours

(b) Sum of Solar Period Hours:  200,000 hours

(c) Actual Solar Availability Percentage: (Sum of Solar Available Hours/Sum of Solar 
Period Hours) x 100 = (196,000/200,000) x 100 = 98.0%

II. Example of Availability Damages

Example of Solar Availability Damages based on the following assumed facts:

(a) Seller’s Guaranteed Solar Availability in Commercial Operation Year 4 = 90%.

(b) Seller’s Actual Solar Availability in Commercial Operation Year 4 = 85%.

(c) Solar Energy Output Payment Rate = $20.64/MWh

(d) Actual Solar Energy Output = 464,367 MWh

Given these assumed facts, Seller calculates the Solar Availability Damages due to Buyer as 
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follows:

Solar Energy Output Payment Rate x (Guaranteed Solar Availability Percentage in Commercial 
Operation Year 4 — Actual Solar Availability Percentage for Commercial Operation Year 4 (each 
expressed as a decimal)) x (Actual Solar Energy Output for Commercial Operation Year 4 ÷ Actual 
Solar Availability Percentage for Commercial Operation Year 4 x Guaranteed Solar Availability 
Percentage for Commercial Operation Year 4 (the latter two expressed as a decimal)) = Solar 
Availability Damage:

$20.64 x (.90 - .85) x (464,367 ÷ .85 * .90) = $507,417
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EXHIBIT J
(to Power Purchase Agreement)

FORM OF SELLER GUARANTY

GUARANTY

THIS GUARANTY (this “Guaranty”), dated as of _____, ____ (the “Effective Date”), is 
made by [●] (“Guarantor”), in favor of [INSERT COUNTERPARTY’S NAME IN ALL CAPS]
(“Counterparty”).  
RECITALS:

A. WHEREAS, Counterparty and Guarantor’s indirect, wholly-owned subsidiary 
[INSERT OBLIGOR’S NAME IN ALL CAPS] (“Obligor”) have entered into, or concurrently 
herewith are entering into, that certain ____________________ Agreement dated/made/entered 
into/effective as of ______, 20__ (the “Agreement”); and

B. WHEREAS, Guarantor will directly or indirectly benefit from the Agreement 
between Obligor and Counterparty;

NOW THEREFORE, in consideration of the foregoing premises and as an inducement for 
Counterparty’s execution, delivery and performance of the Agreement, and for other good and 
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Guarantor 
hereby agrees for the benefit of Counterparty as follows:

* * *

1. GUARANTY. Subject to the terms and provisions hereof, Guarantor hereby absolutely 
and irrevocably guarantees the timely payment when due of all obligations owing by Obligor to 
Counterparty arising pursuant to the Agreement, including with respect to any damages that 
Obligor owes to Counterparty for failing to perform under the Agreement (collectively, the 
“Obligations”).  This Guaranty shall constitute a guarantee of payment and not of collection.  The 
liability of Guarantor under this Guaranty shall be subject to the following limitations:

(a) Notwithstanding anything herein or in the Agreement to the contrary, the maximum
aggregate obligation and liability of Guarantor under this Guaranty, and the maximum 
recovery from Guarantor under this Guaranty, shall in no event exceed 
__________________ [spell out the dollar amount] U.S. Dollars (U.S. $__________) (the 
“Maximum Recovery Amount”), plus reasonable costs of collection and/or enforcement 
of this Guaranty (including reasonable attorneys’ fees), to the extent that a court of 
competent jurisdiction finally declares that amounts are due and payable hereunder, but in 
no event shall such costs exceed [__________]. 

(b) The obligation and liability of Guarantor under this Guaranty is specifically limited to 
payments expressly required to be made under the Agreement (even if such payments are 
deemed to be damages), as well as costs of collection and enforcement of this Guaranty 
(including attorneys’ fees) to the extent reasonably and actually incurred by Counterparty 
(subject, in all instances, to the limitations imposed by the Maximum Recovery Amount as 
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specified in Section 1(a) above).  Except as expressly payable by Obligor pursuant to the 
Agreement, Guarantor shall not be liable for or obligated to pay any consequential, indirect, 
incidental, lost profit, special, exemplary, punitive, equitable or tort damages. 

2. DEMANDS AND PAYMENT.

(a) If Obligor fails to pay any Obligation to Counterparty when such Obligation is due and 
owing under the Agreement (an “Overdue Obligation”), Counterparty may present a 
written demand to Guarantor calling for Guarantor’s payment of such Overdue Obligation 
pursuant to this Guaranty (a “Payment Demand”).  Delay or failure by Counterparty in 
making a Payment Demand shall in no event affect Guarantor’s obligations under this 
Guaranty.

(b) A Payment Demand shall be in writing and shall reasonably and briefly specify in what 
manner and what amount Obligor has failed to pay and explain why such payment is due, 
with a specific statement that Counterparty is calling upon Guarantor to pay under this 
Guaranty.  Such Payment Demand must be delivered to Guarantor in accordance with 
Section 9 below; and the specific Overdue Obligation(s) addressed by such Payment 
Demand must remain due and unpaid at the time of such delivery to Guarantor.  

(c) After issuing a Payment Demand in accordance with the requirements specified in Section 
2(b) above, Counterparty shall not be required to issue any further notices or make any 
further demands with respect to the Overdue Obligation(s) specified in that Payment 
Demand, and Guarantor shall be required to make payment with respect to the Overdue 
Obligation(s) specified in that Payment Demand within five (5) Business Days after 
Guarantor receives such demand.  As used herein, the term “Business Day” shall mean all 
weekdays (i.e., Monday through Friday) other than any weekdays during which 
commercial banks or financial institutions are authorized to be closed to the public in the 
State of Florida or the State of New York.

3. REPRESENTATIONS AND WARRANTIES. Guarantor represents and warrants that:

(a) it is a corporation duly organized and validly existing under the laws of the State of Florida 
and has the corporate power and authority to execute, deliver and carry out the terms and 
provisions of the Guaranty; 

(b) no authorization, approval, consent or order of, or registration or filing with, any court or 
other governmental body having jurisdiction over Guarantor is required on the part of 
Guarantor for the execution, delivery and performance of this Guaranty; and

(c) the execution, delivery and performance of this Guaranty has been duly and validly 
authorized by all corporate proceedings of Guarantor, and this Guaranty constitutes a valid 
and legally binding agreement of Guarantor, enforceable against Guarantor in accordance 
with the terms hereof, except as the enforceability thereof may be limited by the effect of 
any applicable bankruptcy, insolvency, reorganization, moratorium or similar laws 
affecting creditors’ rights generally and by general principles of equity.

4. RESERVATION OF CERTAIN DEFENSES. Without limiting Guarantor’s own 
defenses hereunder, Guarantor reserves to itself and may assert as a defense to enforcement of this 

DocuSign Envelope ID: 6451E255-DF64-4DA7-9203-A47A129B9BF1DocuSign Envelope ID: DB61A74B-BB4F-4A27-8AA7-AFFCD87D10C2DocuSign Envelope ID: A1D316F8-08F9-48EC-9426-A638B46C5B54



J-3

Guaranty any defense to enforcement of the Agreement that Obligor may assert that is based on 
Counterparty’s breach of the Agreement or the failure of a material condition precedent to 
Obligor’s performance obligations.  Notwithstanding the foregoing, Guarantor agrees that it will 
remain bound upon this Guaranty notwithstanding any defenses that, pursuant to the laws of 
suretyship or guaranty, would otherwise relieve a guarantor of its obligations.  In furtherance and 
not limitation of the foregoing, Guarantor expressly waives (if any) based upon the bankruptcy, 
insolvency, dissolution or liquidation of Obligor or any lack of power or authority of Obligor to 
enter into and/or perform the Agreement or the lack of validity or enforceability of Obligor’s 
obligations under the Agreement.  Guarantor further reserves to itself any rights, setoffs or 
counterclaims that Guarantor may have against Obligor, provided, however, that Guarantor agrees 
such rights, setoffs or counterclaims may only be asserted against Obligor in an independent 
action, and not as a defense to Guarantor’s obligations under this Guaranty.

5. AMENDMENT OF GUARANTY. No term or provision of this Guaranty shall be 
amended, modified, altered, waived or supplemented except in a writing signed by Guarantor and 
Counterparty. 

6. WAIVERS AND CONSENTS. Guarantor agrees that its obligations under this Guaranty 
are irrevocable, absolute, independent, unconditional and continuing (subject only to the defenses 
to enforcement of this Guaranty reserved by Guarantor in Section 4) and shall not be affected by 
any circumstance that constitutes a legal or equitable discharge of a guarantor or surety other than 
payment in full of the Obligations. In furtherance of the foregoing and without limiting the 
generality thereof, Guarantor agrees, subject to and in accordance with the other terms and 
provisions of this Guaranty:

(a) Except for the Payment Demand as required in Section 2 above, Guarantor hereby waives, 
to the maximum extent permitted by applicable law, (i) notice of acceptance of this 
Guaranty; (ii) promptness, diligence, presentment, demand, protest, setoff and 
counterclaim concerning the liabilities of Guarantor; (iii) any right to require that any 
action or proceeding be brought against Obligor or any other person, or to require that 
Counterparty seek enforcement of any performance against Obligor or any other person, 
prior to any action against Guarantor under the terms hereof; (iv) any defense arising by 
reason of the incapacity, lack of authority or disability of Obligor or based on any illegality, 
lack of validity or unenforceability of any Obligation; (v) any duty of Counterparty to 
protect or not impair any security for the Obligations; (vi) any defense based upon an 
election of remedies by Counterparty; (vii) any rights of subrogation, contribution, 
reimbursement, indemnification, or other rights of payment or recovery for any payment 
or performance by it hereunder (and, for the avoidance of doubt, if any amount is paid to 
Guarantor in violation of this provision, Guarantor shall hold such amount for the benefit 
of, and promptly pay such amount to, Counterparty); (viii) any defense of waiver, release, 
res judicata, statute of frauds, fraud (with respect to Obligor), incapacity (with respect to 
Obligor), minority or usury; and (ix) any other circumstance or any existence of or reliance 
on any representation by Counterparty that might otherwise constitute a defense available 
to, or a legal or equitable discharge of, Guarantor or any other guarantor or surety.

(b) No delay by Counterparty in the exercise of (or failure by Counterparty to exercise) any 
rights hereunder shall operate as a waiver of such rights, a waiver of any other rights or a 
release of Guarantor from its obligations hereunder (with the understanding, however, that 
the foregoing shall not be deemed to constitute a waiver by Guarantor of any rights or 
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defenses to which Guarantor may at any time have pursuant to or in connection with any 
applicable statutes of limitation).

(c) Without notice to or the consent of Guarantor, and without impairing or releasing 
Guarantor’s obligations under this Guaranty, Counterparty may: (i) change the manner, 
place or terms for payment of all or any of the Obligations (including renewals, extensions 
or other alterations of the Obligations); (ii) release Obligor or any person (other than 
Guarantor) from liability for payment of all or any of the Obligations; (iii) receive, 
substitute, surrender, exchange or release any collateral or other security for this Guaranty
or any or all of the Obligations and apply any such collateral or security and direct the order 
or manner of sale thereof, or exercise any other right or remedy that Counterparty may 
have against any such collateral or security; or (iv) exercise any other rights available to 
Counterparty under the Agreement, at law or in equity.

7. REINSTATEMENT. Guarantor agrees that this Guaranty shall continue to be effective 
or shall be reinstated, as the case may be, if all or any part of any payment made hereunder or 
under the Agreement while this Guaranty is in effect is at any time avoided or rescinded or must 
otherwise be restored or repaid by Counterparty as a result of the bankruptcy or insolvency of 
Obligor or Guarantor, or similar proceeding, all as though such payments had not been made.

8. TERMINATION. Subject to reinstatement under Section 7, this Guaranty and the 
Guarantor’s obligations hereunder will terminate automatically and immediately upon the earlier 
of (i) the termination or expiration of the Agreement, and (ii) 11:59:59 Eastern Prevailing Time of 
[insert date [__] years plus six (6) months after expected COD]; provided, however, Guarantor 
agrees that the obligations and liabilities hereunder shall continue in full force and effect with 
respect to any Obligations under any Agreement entered into on or prior to the date of such 
termination. 

9. NOTICE. Any Payment Demand, notice, request, instruction, correspondence or other 
document to be given hereunder (herein collectively called “Notice”) by Counterparty to 
Guarantor, or by Guarantor to Counterparty, as applicable, shall be in writing and may be delivered 
either by (i) U.S. certified mail with postage prepaid and return receipt requested, or (ii) recognized 
nationwide courier service with delivery receipt requested, in either case to be delivered to the 
following address (or to such other U.S. address as may be specified via Notice provided by 
Guarantor or Counterparty, as applicable, to the other in accordance with the requirements of this 
Section 9):

TO GUARANTOR: * TO COUNTERPARTY:

NextEra Energy Capital Holdings, Inc.
700 Universe Blvd
Juno Beach, Florida 33408

Attn: Treasurer   

Attn:

[Tel:  -- for use in connection with courier 
deliveries]

[Tel: -- for use in connection with courier
deliveries]
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* (NOTE:  Copies of any Notices to Guarantor under this Guaranty shall also be sent 
via facsimile to ATTN: Contracts Group, Legal, Fax No. [●] and ATTN: Credit 
Department, Fax No. [●].  However, such facsimile transmissions shall not be 
deemed effective for delivery purposes under this Guaranty.)

Any Notice given in accordance with this Section 9 will (i) if delivered during the recipient’s 
normal business hours on any given Business Day, be deemed received by the designated recipient 
on such date, and (ii) if not delivered during the recipient’s normal business hours on any given 
Business Day, be deemed received by the designated recipient at the start of the recipient’s normal 
business hours on the next Business Day after such delivery. 

10. MISCELLANEOUS.

(a) This Guaranty shall in all respects be governed by, and construed in accordance with, the 
law of the State of New York, without regard to principles of conflicts of laws thereunder 
(other than Sections 5-1401 and 5-1402 of the New York General Obligations Law). 

(b) This Guaranty shall be binding upon Guarantor and its successors and permitted assigns 
and inure to the benefit of and be enforceable by Counterparty and its successors and 
permitted assigns.  Guarantor may not assign this Guaranty in part or in whole without the 
prior written consent of Counterparty.  Counterparty may not assign this Guaranty in part 
or in whole except (i) with the prior written consent of Guarantor, or (ii) to an assignee of 
the Agreement in conjunction with an assignment of the Agreement in its entirety 
accomplished in accordance with the terms thereof. 

(c) This Guaranty embodies the entire agreement and understanding between Guarantor and 
Counterparty and supersedes all prior agreements and understandings relating to the subject 
matter hereof.  

(d) The headings in this Guaranty are for purposes of reference only, and shall not affect the 
meaning hereof.  Words importing the singular number hereunder shall include the plural 
number and vice versa, and any pronouns used herein shall be deemed to cover all genders.  
The term “person” as used herein means any individual, corporation, partnership, joint 
venture, association, joint-stock company, trust, unincorporated association, or 
government (or any agency or political subdivision thereof).

(e) Wherever possible, any provision in this Guaranty which is prohibited or unenforceable in 
any jurisdiction shall, as to such jurisdiction, be ineffective only to the extent of such 
prohibition or unenforceability without invalidating the remaining provisions hereof, and 
any such prohibition or unenforceability in any one jurisdiction shall not invalidate or 
render unenforceable such provision in any other jurisdiction.

(f) Counterparty (by its acceptance of this Guaranty) and Guarantor each hereby irrevocably: 
(i) consents and submits to the exclusive jurisdiction of the United States District Court for 
the Southern District of New York, or if that court does not have subject matter jurisdiction, 
to the exclusive jurisdiction of the Supreme Court of the State of New York, New York 
County (without prejudice to the right of any party to remove to the United States District 
Court for the Southern District of New York) for the purposes of any suit, action or other 
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proceeding arising out of this Guaranty or the subject matter hereof or any of the 
transactions contemplated hereby brought by Counterparty, Guarantor or their respective 
successors or assigns; and (ii) waives (to the fullest extent permitted by applicable law) 
and agrees not to assert any claim that it is not personally subject to the jurisdiction of the 
above-named courts, that the suit, action or proceeding is brought in an inconvenient 
forum, that the venue of the suit, action or proceeding is improper or that this Guaranty or 
the subject matter hereof may not be enforced in or by such court.

(g) COUNTERPARTY (BY ITS ACCEPTANCE OF THIS GUARANTY) AND 
GUARANTOR EACH HEREBY IRREVOCABLY, INTENTIONALLY AND 
VOLUNTARILY WAIVES THE RIGHT TO TRIAL BY JURY WITH RESPECT TO 
ANY LEGAL PROCEEDING BASED ON, OR ARISING OUT OF, UNDER OR IN 
CONNECTION WITH, THIS GUARANTY, OR ANY COURSE OF CONDUCT, 
COURSE OF DEALING, STATEMENTS (WHETHER VERBAL OR WRITTEN) OR 
ACTIONS OF ANY PERSON RELATING HERETO.  THIS PROVISION IS A 
MATERIAL INDUCEMENT TO GUARANTOR’S EXECUTION AND DELIVERY OF 
THIS GUARANTY.

11. THIRD PARTY BENEFICIARY RIGHTS. This Guaranty shall be construed to create 
a duty to, and standard of care with reference to, and liability to Retail Customer (as defined in the 
Agreement) as an express third party beneficiary to this Guaranty.  The provisions of this Guaranty 
are for the benefit of Retail Customer as well as Counterparty, and shall be enforceable by Retail 
Customer as an express third party beneficiary hereof.  No amendment to this Guaranty shall be 
permitted without written prior consent of Retail Customer.

IN WITNESS WHEREOF, the Guarantor has executed this Guaranty on _____________, 20__, 
but it is effective as of the Effective Date.

[●]

By:
Name:
Title:
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EXHIBIT K
(to Power Purchase Agreement)

COMMERCIAL OPERATION
FORM OF CERTIFICATION

This certification (“Certification”) of Commercial Operation is delivered by _______(“Seller”) to 
Public Service Company of New Mexico (“Buyer”) in accordance with the terms of that certain 
Power Purchase Agreement dated _______ (“Agreement”) by and between Seller and Buyer.  All 
capitalized terms used in this Certification but not otherwise defined herein shall have the 
respective meanings assigned to such terms in the Agreement.

Seller hereby certifies and represents to Buyer the following:

(1) Solar Units with an aggregate capacity of at least [●] MW have been constructed, 
commissioned and tested and are capable of delivering Energy on a sustained basis (in accordance 
with the Solar Unit manufacturer’s requirements and the Commissioning Tests);

(2) Seller has obtained all necessary rights under the Interconnection Agreement for the 
interconnection and delivery of Energy to the Point of Delivery and is not in breach of the 
Interconnection Agreement; and

(3) the Project has been completed in all material respects (except for Delayed Capacity and 
punch list items that do not materially and adversely affect the ability of the Project to operate as 
intended).

A certified statement of the Licensed Professional Engineer, attached hereto, has been provided as 
evidence of Commercial Operation of the Project to provide Solar Energy Output and meet, at a 
minimum, the requirements indicated in items (1) and (3) above.

EXECUTED by SELLER this ________ day of _____________, 20__.

[SELLER] [Licensed Professional Engineer]
Signature: Signature:

Name: Name:
Title: Title:

Date:
License Number and LPE Stamp:
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EXHIBIT L
(to Power Purchase Agreement)

FORM OF OPERATIONS REPORT
Summary of operational activities during the month, including a designation of the operating status 
of the units by hour; description of each outage; and any actions taken to resolve or prevent 
recurrence of the event. If an outage is categorized as a Seller Excused Hour, the description should 
list the applicable term(s) of the Agreement and sufficient information to demonstrate the 
qualification of the outage as a Seller Excused Hour.

Unavailability Categories
1. Seller Curtailment
2. Scheduled Maintenance Outage
3. Transmission Provider Curtailment
4. Reliability Curtailment
5. Non-Reliability Curtailment
6. Force Majeure Event
7. Scheduled Maintenance Outage
8. Seller Forced Outage (< 5MW)
9. Seller Forced Outage (>= 5MW)
10. Other – please specify

Month Day

MPT 
Hour 

Ending
# of units 
Available

# of units 
Unavailable

Unavailability 
Category

MW 
available Description, 

if applicable

Actual 
Generation 

(MWh)
5 1 1
5 1 2
5 1 3
5 1 4
5 1 5
5 1 6
5 1 7
5 1 8
5 1 9
5 1 10
5 1 11
5 1 12
5 1 13

Note: Sample Partial Operating Report. Extend for all hours related in relevant reporting 
period.  Please provide table as a separate Excel sheet.

• Describe any significant maintenance events:

• Describe any unusual conditions found during routine inspections:

• Describe any other significant events related to the operation of the facility:
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EXHIBIT M
(to Power Purchase Agreement)

ANNUAL GENERATION FORECAST

The following represents the annual forecast of net, AC generation delivered to the Point of 
Delivery.

On-Peak Hours are considered to be hour ending 0700 through and including 2200 Pacific 
prevailing time which is 16 hours, Monday through Saturday excluding any NERC holidays which 
are the major holidays. All other hours and all day Sundays are off-peak.

Month On-Peak Energy Delivered (MWh) Off-Peak Energy Delivered (MWh) 
January 27,822 5,260 
February 31,480 5,250 
March 41,216 8,126 
April 45,525 7,234 
May 48,320 10,042 
June 48,060 10,382 
July 46,438 9,283 
August 46,371 7,123 
September 38,693 9,558 
October 38,150 5,716 
November 28,693 5,833 
December 24,320 5,696 
Total Annual 465,088 89,503 
Total Combined Annual 554,591 - 
Annual Capacity Factor 33.32% - 

Estimated annual degradation: 0.5%/year
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ENGINEERING, PROCUREMENT, AND CONSTRUCTION CONTRACT 
 
THIS ENGINEERING, PROCUREMENT, AND CONSTRUCTION CONTRACT (this 

“Contract”) is made and entered into as of this 24th day of October, (the “Effective Date”), by and 
between PUBLIC SERVICE COMPANY OF NEW MEXICO, a New Mexico corporation 
(hereinafter “Owner” or “PNM”), and DEPCOM Power, Inc., a Delaware corporation (hereinafter, 
“Contractor”).  Each entity is sometimes individually referred to herein as a “Party” and are 
sometimes collectively referred to herein as the “Parties”. 

 

RECITALS 

A. Owner desires to develop a sixty (60) MW, two-hundred forty (240) MWh stand-alone 
battery energy storage project known as the Sandia Substation Storage Project (the 
“Project”).   

B. Owner desires to engage Contractor to permit, design, engineer, procure, construct, test 
and start up the Project and to train the persons who will operate and maintain the 
Project, all on a fixed price, date certain to complete, basis, and Contractor desires to 
provide such services, all in accordance with the terms and conditions set forth in this 
Contract. 

C. Contractor has: 

(1) provided preliminary conceptual drawings for the Project, 

(2) performed a preliminary inspection of the real property on which the Project 

shall be constructed, and 

(3) reviewed such other investigations, studies, and analyses which Owner has 

provided in connection with entering into this Contract.  

D. Contractor is willing to guarantee (a) the timely completion of the Project, and (b) 
operating performance of the Project in accordance with the terms and conditions of 
this Contract. 

AGREEMENT 

NOW, THEREFORE, in consideration of the sums to be paid to Contractor by Owner and 
of the covenants, premises and agreements set forth herein (including those set forth above that 
are hereby incorporated by reference), the receipt and sufficiency of which are hereby 
acknowledged, the Parties agree as follows: 
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1. DEFINITIONS AND RULES OF INTERPRETATION 

1.1 For the purposes of this Contract, except as otherwise expressly provided or unless 
the context otherwise requires, the following terms shall have the following meanings.   
 

“Abnormal Adverse Weather” means with respect to (i) rainfall, greater than one point 
six five (1.65) inches of rain in a two (2) hour period or greater than two point two (2.2) inches of 
rain in a twenty-four (24) hour period, measured at a weather station located at the Site; (ii) 
temperature, greater than one hundred and four (104) degrees Fahrenheit as measured at the 
Albuquerque Sunport Airport; (iii) wind, wind gusts above thirty (30) miles per hour, measured at 
a weather station located at the Site and (iv) dust, dust storms where the particulate matter is at a 
level that creates a safety concern at the Site that requires specific actions to be taken in accordance 
with Exhibit U.  

“Acceptance Tests” means the Performance Tests and each other test and activity to be 
performed prior to, and as a condition to, Substantial Completion, as such tests and activities are 
set forth in Exhibit I.   

“Acceptance Tests Procedures” means the written test procedures, standards, protective 
settings, and the testing program produced by Contractor and agreed to by Owner for the 
Acceptance Tests as set forth in Exhibit I. 

“Actual Delay” means the actual period of time Contractor’s ability to perform is delayed 
based on actual and demonstrable impacts to a Critical Path Item, the direct effect of which is to 
prevent Contractor from completing such Critical Path Item by the scheduled completion date set 
forth in Exhibit O based on the most recent Monthly Progress Report; provided, that any float in 
the Project Schedule shall not be interchangeable between Critical Path Items. 

“Affiliate” means, with respect to any Person, another Person that is controlled by, that 
controls, or is under common control with, such Person; and, for this purpose, “control” with 
respect to any Person shall mean the ability to effectively control, directly or indirectly, the 
operations and business decisions of such Person whether by voting of securities or partnership 
interests or any other method. 

“Applicable Laws” means and includes all of the following: 

(a) any applicable statute, license, law, rule, treaty, regulation, code, ordinance, 
certificate, order, executive order, judgment, decree, writ, legal requirement or the like, of any 
Governmental Authority, and the written interpretations thereof by any Governmental Authority 
having jurisdiction over this Contract and the matters related to this Contract, the Parties or the 
Project, including, without limitation, any applicable statute, license, law, rule, treaty, regulation, 
code, ordinance, certificate, order, judgment, decree, writ, or legal requirement  (including those 
relating to human health, safety or the natural environment) concerning: 

(i) Contractor, the Site or the performance of any portion of the Work 
or the Work taken as a whole, the Project, or the operation of the Project; or 
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(ii) safety and the prevention of injury to persons and the damage to 
property on, about or adjacent to the Site or any other location where any other portion of the Work 
shall be performed; or 

(iii) protection of human health or the environment, or emissions, 
discharges, releases or threatened releases of pollutants, contaminants, chemicals or industrial, 
toxic or hazardous substances or wastes into the environment including, without limitation, 
ambient air, surface water, ground water, or land, or otherwise relating to the manufacture, 
processing, distribution, use, treatment, storage, disposal, transport, or handling of pollutants, 
contaminants, chemicals, Hazardous Materials or other industrial, toxic materials or wastes, as 
now or may at any time hereafter be in effect; and 

(b) any Permit Requirement. 

“Applicable Permits” means each and every national, state, local or other license, consent, 
appraisal, authorization, ruling, exemption, variance, order, judgment, decree, declaration, 
regulation, certification, filing, recording, permit or other formal approval with, from or of any 
Governmental Authority, including, without limitation, each and every environmental, 
construction, operating or occupancy permit and any agreement, consent or approval from or with 
any Governmental Authority, that is required by any Applicable Law for the performance of the 
Work or operation of the Project to the extent applicable to the Contract, Project or Work, including 
without limitation, the Owner Acquired Permits and Contractor Acquired Permits. 

“Apprenticeship Requirements” means the apprenticeship requirements described under 
Section 48(a)(11) of the Code. 

“Business Day” means a Day, other than a Saturday or Sunday or the Friday following 
Thanksgiving, on which banks are generally open for business in the State of New Mexico.  A 
Business Day shall begin at 8:00 a.m. and end at 5:00 p.m. local time for the Party sending the 
Notice or payment or performing a specified action hereunder. 

“Buy-Down Amount” means the amount to be paid by Contractor to Owner in accordance 
with the provisions of Section 16.2 and calculated in accordance with Exhibit H for the failure of 
the Project to achieve the Performance Guarantees. 

“CCN” means Owner’s application for a Certificate of Public Convenience and Necessity 
filed with the NMPRC relating to the Project. 

“Change in Law” means the enactment, adoption, promulgation, material modification 
(including a change in written interpretation of an existing Applicable Law by a Governmental 
Authority or otherwise having binding effect), or repeal after the Effective Date of any Applicable 
Law of any Governmental Authority including, but not limited to, a change in any requirement or 
condition on or with respect to the application for, or issuance, maintenance, renewal or transfer 
of, any Applicable Permit; provided, however, that the following shall not be a Change in Law: 
the enactment, adoption, promulgation, modification or repeal of any national, federal, provincial, 
state, tribal or local or any other income tax law; provided, further, that “Change in Law” shall 
include any such enactment, adoption, promulgation, modification, amendment, repeal, change in 
interpretation by Governmental Authority, administrative decision, regulation or judicial decision 
that affects an increase in the rate, or broadens the applicability of any sales, use, gross receipts or 
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compensating tax imposed by any Governmental Authority on the purchase, sale, use or lease of 
any Equipment and Materials, labor or services.  

“Change in Work” means an authorized modification to the Work for the reasons set forth 
in Section 17.1. 

“Change in Work Form” means the form documenting a Change in Work attached hereto 
as Exhibit E.  

“Chronic Failure” has the meaning set forth in Section 18.8. 

“Civil Work Assumptions” means the assumptions associated with the level of civil work 
required as set forth in Exhibit A, Section 11. 

“Claim Notice” has the meaning set forth in Section 25.5. 

“Code” means the U.S. Internal Revenue Code of 1986, as amended. 

“Conditional Waiver and Release Upon Final Payment” means the waiver and release 
of lien rights in the form attached hereto as Exhibit F-3, conditioned only upon final payment.   

“Conditional Waiver and Release Upon Milestone Payment” means the waiver and 
release of lien rights in the form of which is attached hereto as Exhibit F-1, conditioned only upon 
payment of the amount set forth therein.    

“Confidential Information” means any information, analysis, documents, materials or 
data of a Party or its Representatives provided to the other Party or its Representatives, or to which 
a Party or its Representatives are given access during the term of this Contract at any time, whether 
such information is in written, verbal, electronic or any other form, and any and all analysis, 
compilations, studies, documents or other material prepared by the receiving Party or its 
Representatives to the extent containing or based on such information, analysis, documents, 
materials or data. Confidential Information is proprietary to disclosing Party and shall be treated 
as confidential and not disclosed by receiving Party to any third party except as set forth in Section 
26 of this Contract.  Confidential Information shall not include any information that: (w) is already 
in the public knowledge or which becomes public knowledge absent any violation of the terms of 
this Contract, (x) was already in the possession of a Party prior to disclosure by the other Party, 
(y) a Party obtains from another Person that such Party reasonably believes was not under an 
obligation of confidentiality, or (z) is or becomes generally available to, or is independently known 
to or has been or is developed by, any Party or any of its Affiliates or Representatives other than 
materially as a result of any disclosure of proprietary information by the disclosing Party to the 
receiving Party. 

“Construction Tests” means the construction tests, pre-start-up checkout tests, and system 
walkdowns to be performed prior to, and as a condition to, Mechanical Completion, as such tests 
and activities are set forth in Exhibit A.  

“Contract” means this Engineering, Procurement, and Construction Contract, including 
all Exhibits hereto, as the same may be modified, amended, or supplemented from time to time in 
accordance with the terms hereof. 
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“Contract Price” means the fixed amount for performing the Work that is payable to 
Contractor as set forth in Section 6.1, as the same may be modified from time to time in accordance 
with the terms hereof. 

“Contractor” means DEPCOM Power, Inc., and its permitted successors and assigns 
under this Contract.   

“Contractor Acquired Permits” means the Applicable Permits set forth on Exhibit C-2 
and Applicable Permits which would traditionally be obtained by an engineering, procurement and 
construction contractor for a similar type of project in the same location as the Project as required 
for the Work other than Owner Acquired Permits. 

“Contractor Deliverables” means each of the design criteria, system descriptions, 
Required Manuals, Drawings and Specifications, design calculations, quality assurance reports 
and all other material documents relating to the Project to be delivered to Owner in accordance 
with the requirements of this Contract. 

“Contractor Event of Default” has the meaning set forth in Section 20.1. 

“Contractor Inchoate Default” means any occurrence, circumstance or event, or any 
combination thereof, which with the lapse of time or the giving of Notice, or both, would constitute 
a Contractor Event of Default. 

“Contractor Indemnitee” has the meaning set forth in Section 25.2.   

  “Contractor’s Invoice(s)” means an invoice from Contractor to Owner in the form of 
Exhibit F hereto. 

7.7“Contractor Lien” has the meaning set forth in Article 30. 

“Corrective Action” means all the materials, tasks and Work necessary to make the 
Project meet each Performance Guarantee.   

“Critical Path Item(s)” means the items identified as critical path items on the Project 
Schedule in Exhibit O (including, without limitation, Mechanical Completion, Substantial 
Completion and Final Completion). 

“Critical Spare Parts” has the meaning set forth in Section 4.18. 

“Day” or “day” means a calendar day, unless otherwise specified. 

“Defect” means any design, engineering or installation of the Equipment and Materials or 
other Work which in any of the foregoing cases: 

(a) does not conform to the Contract or the Drawings and Specifications either 
as contained in this Contract or issued by Contractor for the Project;  

(b) is of improper or inferior workmanship or material; 

(c) is inconsistent with Industry Standards; or 
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(d) could materially and adversely affect the mechanical, electrical, or 
structural integrity, or safe operation or reliability of the Project. 

“Direct Costs” means, as it relates to any Work or Change in Work, the reasonable, actual 
and substantiated cost of labor, support labor, material, equipment, services, tools, supplies, 
Subcontracts, jobsite facilities, utilities, and jobsite staffing necessary to perform such Work or 
Change in Work, which such costs shall be previewed with Owner through the delivery of 
applicable rate sheets prior to engaging any particular Subcontractor. 

“Dollars” or “$” means the lawful currency of the United States of America. 

 “Drawings and Specifications” means the drawings, specifications, drawing logs, 
conformed technical specifications, manufacturers’ drawings and data, plans and designs that are 
part of the Statement of Work or that have been prepared by Contractor or any Subcontractor or 
Vendor with respect to the Work (including those drawings and specifications identified in 
Exhibit A). 

“Drawings and Specification Table” means the table of Drawings and Specifications to 
be delivered by Contractor in accordance with Section 12.3 of this Contract. 

 “Effective Date” has the meaning set forth in the preamble. 

“Electrical Interconnection Facilities” means the facilities and equipment necessary to 
connect the Project to the Point of Interconnection from the Energy Delivery Point.  

“Eligible Issuer” means a surety licensed to do business in the State of New Mexico, listed 
in the latest issue of the U.S. Treasury Circular 570, with an AM Best rating of A- or better, and 
on the New York State Insurance Department’s website listing insurers and their authorized 
coverages, or any other issuer reasonably acceptable to Owner.   

“Energy Delivery Point” means the connections at the dead-end structure within the 
Project Switchyard located on the high side of the Project step-up transformer. This represents the 
high voltage electric termination point for this Contract as further defined in Exhibit A. 

“Engineer” means any engineering firm or firms or other engineer or engineers (which 
may be employees of Owner) selected and designated by Owner. 

“Equipment and Materials” means all materials, supplies, apparatuses, devices, 
machinery, equipment, parts, tools, special tools, components, construction aids, construction 
utilities to the extent provided in Exhibit A, instruments, appliances, spare parts and appurtenances 
thereto that are: 

(a) required for the design, installation, construction and for Owner to 
commence operation of the Project upon Substantial Completion in accordance with Industry 
Standards and this Contract; or 

(b) described in, required by, reasonably inferable from or incidental to the 
Statement of Work or the Drawings and Specifications; 
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provided, that Equipment and Materials shall not include Electrical Interconnection Facilities or 
Production Inputs.   

“Essential Contractor Deliverables” means those Contractor Deliverables, as provided 
in Exhibit P as defined by the scope of Work, the absence or incomplete nature of which after the 
Substantial Completion Date could adversely and materially affect the continuous efficient, 
effective or safe operation or reliability of the Project, or any portion thereof, for the delivery of 
power through the Point of Interconnection to Owner’s customers. 

“Excluded Labor” means any labor employed or utilized by Owner, any of Owner’s 
Separate Contractors, or any other contractors, subcontractors (of any tier), vendors, suppliers, or 
consultants who or which may be providing services in respect of the Project on behalf of Owner 
or any of Owner’s Separate Contractors or who or which are not under the control of Contractor 
or its Subcontractors. 

“Excusable Condition” means any of the following, in each case subject to Article 9: 

(a) Owner Caused Delay; 

(b) a Change in Law;  

(c) an Unforeseen Site Condition;  

(d) an event of Force Majeure; 

(e) failure of Owner to issue NTP by June 1, 2024;  

(f)  any civil work beyond the Civil Work Assumptions; or 

(g) any change or additional measures required to comply with the Noise 
Emissions Guarantees identified in Exhibit I associated with the Security Wall specifications 
contemplated in Section 11 of Exhibit A. 

“Excusable Condition Notice” has the meaning as set forth in Section 9.2. 

“Exhibits” means each Exhibit listed in the table of contents and attached hereto as 
incorporated herein in its entirety by this reference. 

“Final Completion” means satisfaction by Contractor or waiver by Owner of all of the 
conditions for Final Completion set forth in Section 15.3. 

“Final Completion Date” means the date on which Final Completion of the Project 
occurs. 

“Final Completion Expected Date” means the date that is one hundred eighty (180) days 
after the Substantial Completion Date, as such date may be modified in accordance with the terms 
hereof. 

“Final Completion Payment” means the Milestone Payment made by Owner to 
Contractor in connection with Final Completion pursuant to Section 7.2. 
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“Force Majeure ” means, except as qualified in the proviso below, any act, event or 
circumstance occurring after the Effective Date that is demonstrably beyond the reasonable control 
of Owner (in the case of an event of Force Majeure claimed by Owner) or Contractor or any 
Subcontractor (in the case of an event of Force Majeure claimed by Contractor) and which would 
not have been avoided had Owner (in the case of an event of Force Majeure claimed by Owner) or 
Contractor or any Subcontractor (in the case of an event of Force Majeure claimed by Contractor) 
used commercially reasonable care and acted in accordance with Industry Standards, including, 
without limitation, the following (to the extent the following satisfy the foregoing requirements of 
this sentence): (a) acts of God such as droughts, floods, unusually severe weather, Abnormal 
Adverse Weather, landslides, blizzards, hurricanes, and earthquakes; (b) fires, explosions, 
microbursts, lightning (to the extent an applicable lightning protection system would not 
reasonably protect against such risk) and accidents; (c) war (declared or undeclared), riots, 
hostilities, belligerence, revolution, public disorder, insurrection, rebellion, acts of the public 
enemy, acts of terrorism and sabotage, blockades and embargoes; (d) loss of or damage to 
Equipment and Materials during transportation, but only if Contractor has otherwise complied with 
the provisions of Section 4.9; (e) strikes or labor disturbances; (f) expropriation, requisition, 
confiscation, or nationalization; (g) export or import restrictions by any Governmental Authority; 
(h) shutdown required by any utility or Governmental Authorities or any delays (including any 
hold, non-release, withhold release order, exams or similar actions) by the U.S. Customs and 
Border Protection Agency of more than thirty (30) days (in all cases where not caused by the acts 
or omissions of the claiming Party or any entity for which it is responsible); (i) closing or accidents 
to harbors, docks, canals, or other assistances to or adjuncts of the shipping or transportation 
industry; (j) rationing or allocation imposed by law, decree, or regulation of any Governmental 
Authority; (k)  volcano, tide, tidal wave, or perils of the sea; (l) epidemic, pandemic or quarantine; 
(m) denial of any Applicable Permit by a Governmental Authority after timely application therefor 
or any action or inaction of Governmental Authorities to provide the necessary approvals or 
Applicable Permits, despite the exercise of due diligence and reasonable best efforts by the affected 
Party to obtain the same, (n) any grid or plant disturbance, curtailments or outages; provided, 
however that the following events, matters or things shall not constitute an event of Force Majeure: 

(a) the absence of sufficient financial means to perform obligations; 

(b) any labor disturbance, strike or dispute specific to Contractor’s workers or 
personnel or with respect only to Owner, specific to the Project;  

(c) any labor disturbance, strike or dispute specific to any Subcontractor’s 
workers or personnel performing Work at the Site or with respect only to Owner, otherwise specific 
to the Project; 

(d) mechanical or equipment failures unless caused by an event of Force 
Majeure; 

(e) failure to timely apply and diligently pursue the application for any 
Applicable Permit; and 

(f) the unavailability or shortages of labor or Equipment and Materials unless 
otherwise caused by an event of Force Majeure.   
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(g) any claim based on the Civil Work Assumptions; provided that any claim 
for Work beyond the Civil Work Assumptions may qualify as an Excusable Condition. 

The Parties recognize and agree that any discussion currently regarding increased scrutiny of the 
Uyghur Forced Labor Prevention Act (UFLPA) which may further impact the supply chain 
(including but not limited to the supply of batteries) shall not prevent Contractor from raising a 
Force Majeure claim after the Effective Date to the extent it otherwise meets the foregoing 
definition of Force Majeure.  

“Good Faith Efforts Exception” means that the provisions of Section 45(b)(8)(D)(ii) of 
the Code (as incorporated by reference in Section 48(a)(11) of the Code) apply with respect to the 
Project. 

 “Governmental Authority” or “Governmental Authorities” means applicable national, 
federal, state, provincial, tribal and local governments of the United States and all agencies, 
authorities, departments, instrumentalities, courts, corporations, securities exchange, other 
authorities lawfully exercising or entitled to exercise any administrative, executive, judicial, 
legislative, police, regulatory or taxing authority or power, or other subdivisions of any of the 
foregoing having or claiming a regulatory interest in or jurisdiction over all or any portion of the 
Site, the Project, the Work or the Parties to this Contract, but for the avoidance of doubt, does not 
include the Owner. 

“Guaranteed Dates” shall mean the Substantial Completion Guaranteed Date, Final 
Completion Expected Date and Substantial Completion Deadline Date.  

“Hazardous Materials” means any substance, material, gas, or particulate matter that is 
regulated by any local Governmental Authority, any applicable state, or the United States of 
America as an environmental pollutant or dangerous to public health, public welfare, or the natural 
environment including, without limitation, protection of non-human forms of life, land, water, 
groundwater, and air, including any material or substance that is (i) defined as “toxic,” “polluting,” 
“hazardous waste,” “hazardous material,” “hazardous substance,” “extremely hazardous waste,” 
“solid waste” or “restricted hazardous waste” under any provision of local, state, or federal law; 
(ii) petroleum, including any fraction, derivative or additive; (iii) asbestos; (iv) polychlorinated 
biphenyls; (v) radioactive material; (vi) designated as a “hazardous substance” pursuant to the 
Clean Water Act, 33 U.S.C. § 1251 et seq.; (vii) defined as a “hazardous waste” pursuant to the 
Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seq.; (viii) defined as a “hazardous 
substance” pursuant to the Comprehensive Environmental Response, Compensation, and Liability 
Act, 42 U.S.C. § 9601 et seq.; (ix) defined as a “chemical substance” under the Toxic Substances 
Control Act, 15 U.S.C. § 2601 et seq.; or (x) defined as a “pesticide” under the Federal Insecticide, 
Fungicide, and Rodenticide Act, 7 U.S.C. § 136 et seq. 

“Industry Standards or Industry Grade” means those standards of design, engineering, 
construction, operation, maintenance, workmanship, Equipment and Materials, and components 
specified in Exhibit A; provided, however, if the relevant standard is not so specified or is 
ambiguous therein, then “Industry Standard” or “Industry Grade” shall mean the relevant practices, 
procedures and methods generally applied in or approved by a significant portion of the public 
utility energy storage industry of the United States that, at any particular time, in the exercise of 
reasonable judgment in light of the facts which are known or which reasonably could have been 
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known at the time a decision is made, would be expected to accomplish the desired result in a 
manner consistent with good engineering design practices, Applicable Laws, Applicable Permits, 
safety, reliability, environmental protection, geographical considerations, economy, expedition, 
and other standards established for such work.  “Industry Standards” or “Industry Grade” are not 
intended to be limited to the optimum standards, practices, procedures, methods or acts to the 
exclusion of all others, but rather to be any of the good and proper standards, practices, procedures, 
methods and acts as described above. 

“Initial Operation” means the first time the system, or equipment is placed into operation 
to initiate tuning and commissioning. 

“Intellectual Property Claim” means a claim or legal action for unauthorized disclosure 
or use of any trade secret, patent, copyright, or trademark protected by Applicable Law arising 
from Contractor’s performance (or that of its Affiliates or Subcontractors) under this Contract that: 

(a) concerns any Equipment and Materials or other items or services, in all 
cases, that are provided by Contractor, any of its Affiliates, or any Subcontractor under this 
Contract;  

(b) is based upon or arises out of the performance of the Work by Contractor, 
any of its Affiliates, or any Subcontractor, including the use of any tools or other implements of 
construction by Contractor, any of its Affiliates, or any Subcontractor; or  

(c) is based upon or arises out of the design or construction of any item by 
Contractor under this Contract or the operation of any item according to directions embodied in 
Contractor’s final process design, or any revision thereof, prepared or approved by Contractor. 

“Intellectual Property Rights” means all licenses, trade secrets, copyrights, patents, 
trademarks, proprietary information and other ownership rights protected by Applicable Law 
related to the Work or otherwise necessary for the ownership and maintenance of the Project, 
including, but not limited to, all Project-related documents, models, computer drawings and other 
electronic expressions, photographs and other expressions. 

“Key Personnel” means the natural persons named and assigned to the identified positions 
set forth on Exhibit J. 

“Labor Compliance Final Report” shall have the meaning set forth in Section 11.9.4. 

“Labor Compliance Payments” shall have the meaning set forth in Section 11.9.5. 

“Labor Compliance Quarterly Report” means, collectively (i) payroll reports containing 
substantially the same information as the form attached hereto as Exhibit S-2, for all laborers and 
mechanics employed by Contractor or its Subcontractors with respect to the construction of the 
Project during the applicable calendar quarter, and (ii) Qualified Apprentice hour reports 
containing substantially the same information as the form attached hereto as Exhibit S-3, for all 
laborers, mechanics, and Qualified Apprentices employed by Contractor or its Subcontractors with 
respect to the construction of the Project during the applicable calendar quarter. 
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“Labor Hours” means the total number of hours devoted to the performance of 
construction work by any individual employed by Contractor or any of its Subcontractors with 
respect to the Project under this Contract.  The term “Labor Hours” excludes any hours worked by 
foremen, superintendents, owners, or persons employed in a bona fide executive, administrative, 
or professional capacity (within the meaning of those terms in Part 541 of Title 29 of the Code of 
Federal Regulations), or by any Excluded Labor. The term “Labor Hour” means each individual 
hour otherwise satisfying the definition of “Labor Hours”. 

“Labor Requirements” means, collectively, the Prevailing Wage Requirements and, if the 
Good Faith Efforts Exception does not apply with respect to the Project, Apprenticeship 
Requirements. 

“Liability Cap” means an amount equal to one hundred percent (100%) of the Contract 
Price (as the same may increase or decrease from time to time in accordance with the terms of this 
Contract). 

“Lien Indemnitees” has the meaning set forth in Article 30. 

“Limited Notice to Proceed” means a notice signed by an authorized Representative of 
Owner and sent to Contractor pursuant to Section 8.1.2 which authorizes Contractor to perform 
Preliminary Work which shall include Limited Notice to Proceed 1. 

“Limited Notice to Proceed 1” means that Limited Notice to Proceed 1, in the form of 
Exhibit Q, to be entered into by the Parties in accordance with Section 8.1.2. 

 “Loss(es)” means any and all liabilities (including but not limited to liabilities arising out 
of the application of the doctrine of strict liability), obligations, losses, damages, penalties, claims, 
actions, suits, judgments, costs, expenses and disbursements (including reasonable legal fees and 
expenses), and whether arising in equity, at common law, or by statute, or under the law of 
contracts, torts or property, of whatsoever kind and nature, including without limitation claims for 
property damage, and personal injury (including emotional distress), and whether or not involving 
damages to the Project or the Site. 

“Major Equipment” means inverters, medium voltage step-up transformers, generation 
step-up transformer, control system(s), HVAC and battery enclosures. 

“Major Subcontractor” means a Vendor or Subcontractor who signs a contract with 
Contractor in an amount greater than two hundred and fifty thousand Dollars ($250,000).  

“Margin” means the five percent (5%) adder set forth in Section 9.4.2(b) and, if applicable, 
the five percent (5%) adder in Section 22.3. 

“Materials Warranty” means the warranty of Contractor under Section 18.2. 

“Maximum Contractor Aggregate Liquidated Damages” means fifteen percent (15%) 
of the Contract Price.  

“Maximum Performance Liquidated Damages” means ten percent (10%) of the 
Contract Price.  



 

12 
 

“Maximum Substantial Completion Delay Liquidated Damages” means ten percent 
(10%) of the Contract Price. 

 “Mechanical Completion” means satisfaction of the following requirements for the 
Project:  

(a) the Project is mechanically, electrically, and structurally constructed in 
accordance with the requirements of this Contract, the Statement of Work and Industry Standards, 
except for Non-Critical Deficiencies; 

(b) the Project and each sub-system thereof is mechanically, electrically and 
functionally complete and ready for Initial Operations, adjustment and testing, except for Non-
Critical Deficiencies; 

(c) each of the Construction Tests was successfully completed in the most 
recently run test; and 

(d) all initial fills are complete; 

(e) all relays have been set and ground checks made;  

(f) all piping has been hydro tested and flushed/cleaned as appropriate;  

(g) all motor rotational checks are complete;  

(h) all instrumentation calibrations are complete;  

(i) all electrical circuits have been point-to-point checked to verify correct 
installation and response to simulated test signals;  

(j) individual and/or integrated balance of plant systems and associated 
equipment have been tested successfully and verified to comply with support service needs of the 
Project; and  

(k) the Project is ready to support Initial Operation in accordance with the scope 
of Work and ready for start-up and commissioning activities.   

“Mechanical Completion Date” means the date on which Mechanical Completion 
actually occurs. 

 “Milestone Payment” means a “Milestone Payment” amount set forth in the Milestone 
Payment Schedule in respect of a corresponding Project Milestone, as the same may be modified 
from time to time in connection with a modification in the Contract Price hereunder; provided, that 
the Milestone Payment for Substantial Completion shall be ten percent (10%) of the Contract Price. 

“Milestone Payment Schedule” means the list and schedule of the Milestone Payments 
and corresponding Project Milestones set forth in Exhibit B. 

“Minimum Performance Criteria” means satisfaction of each of the following:  
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(a) the most recently run Performance Test was successfully completed;  

(b) during the most recently run Performance Test, the Project shall have 
achieved the Must Meet Performance Guarantees; and  

(c) during the most recently run Performance Test, the Project shall have 
achieved the Minimum Performance Requirements, as that term is defined in Exhibit I.  

“Monthly Progress Report” means a written monthly progress report prepared by 
Contractor in form and content generally in accordance with Exhibit L. 

“Must Meet Performance Guarantees” means, as applicable, Noise Emissions 
Guarantees and Guaranteed Availability Factor identified in Exhibit I.  

“New Mexico Apprenticeship Requirements” means the apprenticeship requirements as 
required under the NMSA 1978, § 62-13-16. 

 “New Mexico Gross Receipts Taxes” or “NMGRT” means the excise tax imposed on 
the gross receipts of persons engaged in business in New Mexico pursuant to the New Mexico 
Gross Receipts and Compensating Tax Act as it now exists or as it may be amended, or any other 
similar tax including sales taxes. 

“NMPRC” means the New Mexico Public Regulation Commission or any successor 
agency having jurisdiction over Owner and the Project. 

“NMPRC Approval” has the meaning set forth in Section 34.2(b). 

“Non-Critical Deficiencies” means each item of Work requiring completion under this 
Contract or containing Defects; provided that such completion or Defects:  

(a) are not material to the safe operation of the Project for the delivery of power 
through Owner’s Electrical Interconnection Facilities or through the Transmission Provider’s 
Transmission System to Owner’s customers; 

(b) do not impair the operability, safety or mechanical or electrical integrity of 
the Project; and 

(c) would not reasonably be expected to cost more than one million Dollars 
($1,000,000) in the aggregate to complete or remedy. 

“Non-Essential Contractor Deliverables” means all Contractor Deliverables other than 
the Essential Contractor Deliverables. 

“Notice” or “notice” means a written communication between the Parties required or 
permitted by this Contract and conforming to the requirements of Article 31. 

 “Notice of Final Completion” means a Notice from Contractor to Owner in accordance 
with Section 15.3 certifying that Contractor believes the Project has satisfied the requirements for 
Final Completion. 
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“Notice of Mechanical Completion” means a Notice from Contractor to Owner in 
accordance with Section 14.3(a) certifying that Contractor believes that the Project has satisfied 
the requirements for Mechanical Completion. 

 “Notice of Substantial Completion” means a Notice from Contractor to Owner in 
accordance with Section 15.2 certifying that Contractor believes the Project has satisfied the 
requirements for Substantial Completion. 

 “Notice to Proceed” or “NTP” means the notice given from Owner to Contractor 
directing Contractor to commence performance of the entire Work. 

“Notice to Proceed Date” has the meaning set forth in Section 8.1.1. 

“Operating Consumables” means consumable items, such as lubricants, calibration 
gases, chemicals, filters, lamps, light bulbs, and other consumable Equipment and Materials, 
necessary for the operation and maintenance of the Project (excluding Production Inputs).  

“Operating Personnel” means individuals employed by or acting at the request of Owner 
in connection with the operation of the Project from time to time. 

“Outstanding Balance” means the aggregate unpaid amount of the Contract Price, 
calculated at any given time. 

“Owner” means Public Service Company of New Mexico (“PNM”), a New Mexico 
corporation, and its successors and permitted assigns. 

“Owner Acquired Permits” means all Applicable Permits necessary for the ownership, 
operation and maintenance of the Project, including those permits listed as Owner Acquired 
Permits in Exhibit C-1 and any other permit which would traditionally be obtained by a public 
utility owner of a similar project, in each case, other than Contractor Acquired Permits. 

“Owner Caused Delay” means, in each case subject to Article 9, any of the following: 

(a) material breach of this Contract by Owner, including failure to timely 
perform any of its obligations under this Contract, including any failure to timely respond to 
submittals or Notices of Contractor under this Contract in which there is a specified period to 
respond or take action; 

(b) any unreasonable active interference by Owner, Owner’s Separate 
Contractors or any other party under Owner’s control with Contractor’s performance of the Work; 

(c) Owner’s failure to cause the Electrical Interconnection Facilities to be 
substantially complete and ready for interconnection by the date set forth in the Project Schedule 
or failure to timely provide any Production Inputs as required under the Contract;  

(d) Owner’s failure to timely remove or remediate Hazardous Materials at the 
Site for which Owner is responsible hereunder or under Applicable Law;  
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(e) Owner’s failure to obtain any Owner Acquired Permit (1) in final form by 
the applicable milestone or milestone date specified in Exhibit C-1 or (2) in full force and effect 
on or prior to the date on which it is required, under this Contract and Applicable Law, to be in 
full force and effect, so as to permit Contractor to perform its obligations under this Contract;  

(f) Any Owner Acquired Permit imposes a Permit Requirement not required as 
of the Effective Date; 

(g) Any conflict, inaccuracy, or omission between Owner-Supplied 
Information and the actual requirements, limitations, conditions, or circumstances encountered in 
performance of the Work (subject to taking into account the Civil Works Assumptions set forth in 
Section A-11 of Exhibit A) or related to Section 3.10.  

(h) an act or omission of Operating Personnel that is negligent or reckless or 
constitutes willful misconduct of the Operating Personnel; or 

(i) Owner’s removal of an approved Subcontractor or Vendor from the Work 
after such approved Subcontractor or Vendor has started performing its obligations pursuant to an 
executed contract with Contractor (excluding removal by Owner for a Subcontractor or Vendor's 
negligence or for a material violation by such approved Subcontractor or Vendor of Owner’s safety 
or environmental rules or procedures).  

For the avoidance of doubt, any grid or plant disturbance, curtailments or outages 
to the extent outside of Contractor’s control shall not be an Owner Caused Delay 
but rather treated as an event of Force Majeure to the extent otherwise qualifying 
as an event of Force Majeure.   

“Owner Directive” has the meaning set forth in Section 17.4. 

“Owner Event of Default” has the meaning set forth in Section 20.4. 

“Owner Inchoate Default” means any occurrence, circumstance or event, or any 
combination thereof, which with the lapse of time or the giving of Notice, or both, would constitute 
an Owner Event of Default. 

“Owner Indemnitee” has the meaning set forth in Section 25.1. 

“Owner’s Separate Contractors” means each contractor or other Person that is in direct 
or indirect contractual privity with Owner and that performs any work in respect of the Project 
excluding Contractor and each person in direct or indirect contractual privity with Contractor, 
including in such exclusion each Subcontractor. 

“Owner-Supplied Information” has meaning set forth in Section 3.10.  

“Performance Bond” has the meaning set forth in Section 4.24. 

“Performance Guarantees” has the meaning set forth in Exhibit I. 
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“Performance Tests” means the tests for measuring the Performance Guarantees, the 
Minimum Performance Criteria, and other parameters as described in Exhibit I.   

“Permit Requirement” means any requirements or conditions on or with respect to the 
issuance, maintenance, renewal or transfer of any Applicable Permit or any application therefor. 

“Person” means any individual, corporation, company, voluntary association, partnership, 
incorporated organization, trust, limited liability company, or any other entity or organization, 
including any Governmental Authority. 

“Point of Interconnection” means the physical point at which electrical interconnection 
is made between the Project and the Transmission Provider’s Transmission System. 

“Post Test Modifications” has the meaning set forth in Section 14.7. 

“Preliminary Work” has the meaning set forth in Section 8.1.2. 

“Prevailing Wage Requirements” means the prevailing wage requirements described 
under Section 48(a)(10) of the Code. 

“Production Inputs” means potable water for operation (but not hydros or flushing), 
charging energy for energy storage projects, and back feed power for the start-up, testing and 
operation of the Project, as referenced in Exhibit A to the extent Exhibit A specifies that Owner is 
responsible for providing such item.  

“Project”  means the sixty (60) MW energy storage facility project and high-voltage 
interconnection facilities to be designed, procured, constructed, tested and commissioned under 
this Contract, together with all ancillary equipment and subsystems, all equipment, supplies and 
materials necessary to produce, store, and/or deliver electric energy (including the Equipment and 
Materials), together with all supporting improvements and interconnections (whether inside or 
outside the Project limits) to be furnished by Contractor, as generally described in, and including 
all items described in or inferable from, this Contract and Exhibit A. 

“Project Manager” means the Project Manager designated by Contractor and approved 
by Owner pursuant to Section 11.6. 

“Project Milestone” means one of the discrete divisions of the Work identified as a 
“Milestone” in the Milestone Payment Schedule. 

“Project Representative” means the Project Representative designated by Owner 
pursuant to Section 3.1. 

“Project Schedule” means a project schedule prepared by Contractor and approved by 
Owner pursuant to Section 8.4 describing the time of completion by Contractor of the Critical Path 
Items and completion of the Work by Contractor, as such schedule may be modified in accordance 
with Section 8.4. 
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“Project Switchyard” means the area on the Project Site including the generation step-up 
transformer and all Contractor furnished equipment operating at or above 34.5 kV located within 
the project substation fence as indicated in Appendix 9 of Exhibit A. 

 “Prompt Payment Act” means NMSA 1978 § 57-28-1 through 57-28-11. 

 “Proposed Punchlist” has the meaning set forth in Section 15.1.2. 

“Punchlist” means a schedule of Non-Critical Deficiencies developed pursuant to 
Section 15.1.2. 

“Punchlist Amount” has the meaning set forth in Section 15.1.2. 

“Qualified Apprentice” means an individual who is employed by Contractor or any of its 
Subcontractors in the performance of construction work with respect to the Project under this 
Contract, and who is participating in a registered apprenticeship program (as defined in 26 U.S.C. 
§ 3131(e)(3)(B)). 

“Regulatory End Date” has the meaning set forth in Section 34.2(e).  

“Remedial Plan” means a plan of Corrective Action, submitted by Contractor pursuant to 
Section 8.5 or Section 14.4.2 that: 

(a) if delivered prior to initial Acceptance Testing, specifies in reasonable detail 
the actions (including acceleration of the Work, for example, by using additional shifts, overtime, 
additional crews or resequencing of the Work, as applicable) the Contractor will take so that 
Substantial Completion may be achieved no later than the Substantial Completion Guaranteed 
Date (or, to the extent the Substantial Completion Guaranteed Date is not possible, the Substantial 
Completion Deadline Date).  For the avoidance of doubt, Contractor shall cause the Remedial Plan 
to be prepared so that, if the Remedial Plan is followed, it will be reasonably likely that Substantial 
Completion will occur by the Substantial Completion Guaranteed Date (or, to the extent the 
Substantial Completion Guaranteed Date is not possible, the Substantial Completion Deadline 
Date).   

(b) if delivered after initial Acceptance Testing:  

(i) specifies in reasonable detail the actions Contractor proposes to 
undertake to cause the Project to satisfy the Performance Guarantees; and  

(ii) specifies in reasonable detail the period of time during which 
Contractor proposes to undertake such actions, including any time required to re-run any 
applicable Acceptance Test, which period of time shall not end after the Substantial Completion 
Guaranteed Date (or, to the extent the Substantial Completion Guaranteed Date is not possible, the 
Substantial Completion Deadline Date), which period, shall be extended by the period of time, if 
any, that Contractor is actually and demonstrably delayed in the performance of such Remedial 
Plan only to the extent of an Excusable Condition or Force Majeure; and 



 

18 
 

(iii) demonstrates that completing such Corrective Action is reasonably 
likely to cause the Project to satisfy the Performance Guarantees by root cause analysis of 
deficiencies identified by previous testing. 

“Representatives” means the officers, directors, members, employees, legal counsel, 
accountants, lenders, potential lenders or equity participants, advisors, or ratings agencies and 
other agents or representatives of a Party or of its Affiliates and in the case of Owner, includes 
Owner’s Separate Contractors, and in the case of Contractor, includes its Subcontractors. 

“Requested Actions” has the meaning set forth in Section 34.2. 

“Required Manuals” means all operating data and manuals, spare parts manuals, 
integrated and coordinated operation and maintenance manuals and instructions, and training aids, 
whether created by Contractor or any Subcontractor or Vendor which are reasonably necessary to 
safely and efficiently commission, test, start up, operate, maintain and shut down the Project as 
further detailed in Exhibit A. 

“Schedule Recovery Plan” means a plan of Corrective Action submitted by Contractor 
pursuant to Section 8.4.2 that sets forth, in reasonable detail, the actions (including but not limited 
to acceleration of the Work, for example, by using additional shifts, overtime, additional crews or 
resequencing of the Work, as applicable) Contractor will take so that the Critical Path Item 
identified by Owner may be achieved no later than the scheduled completion date set forth in 
Exhibit O.  For the avoidance of doubt, Contractor shall cause the Schedule Recovery Plan to be 
prepared so that, if the Schedule Recovery Plan is followed, it will be reasonably likely that the 
Critical Path Item will be achieved by the scheduled completion date set forth in Exhibit O.     

“Scheduling Coordinator” means an entity identified by PNM as a “Scheduling 
Coordinator.”   

“Security Management System” means that certain security management system as more 
specifically described in Section 19 of Exhibit A. 

“Security Management System Allowance” means eight hundred and eighty thousand 
Dollars ($880,000) which is the estimate as of the Effective Date for the cost of supply, delivery, 
and installation of the Security Management System, not including NMGRT. 

“Site” means the location of the Work described in Exhibit A. 

“Site Conditions” means the general physical and other conditions at the Site and the 
surrounding area as a whole, including conditions relating to the environment, transportation, 
access, waste disposal, handling and storage of materials, the availability and quality of electric 
power, the availability and quality of water, the availability and quality of roads, the availability 
and quality of labor personnel, and local work and labor rules in effect as of the Effective Date, 
climatic conditions and seasons, topography, air, and water quality conditions, potable water 
conditions, ground surface conditions, surface soil conditions, sound attenuation, general nature 
and quantity of surface materials to be encountered, all other local and other conditions which may 
be material to Contractor’s performance of its obligations under this Contract, equipment and 
facilities needed before and during performance of Contractor’s obligations under this Contract.  
Site Conditions shall include (i) subsurface geology, (ii) geological and general subsurface 
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conditions of the Site, and (iii) the location of underground utilities; in each case to the extent 
consistent with the assumptions set forth in the Civil Work Assumptions.   

“Security Wall” means that certain twelve-foot security wall as more specifically 
described in Section 11 of Exhibit A. 

“Security Wall Allowance” means one million eight hundred seventy-two thousand three 
hundred and sixty-four Dollars ($1,872,364) which is the estimate as of the Effective Date for the 
cost of supply, delivery, and construction of the Security Wall, not including NMGRT.  

“Spare GSU” means a spare generation step-up transformer up to 100 MW/ 64 base MVA 
purchased by Owner and retained in Owner’s inventory. 

“Statement of Work” means the requirements regarding the Work set forth in this 
Contract or in Exhibit A.   

“Subcontractor” means any Person, including any Vendor, other than Contractor or 
Owner, that performs any portion of the Work (including any subcontractor of any tier) in 
furtherance of Contractor’s obligations under this Contract, and “Subcontract” has a like meaning.   

“Substantial Completion” means satisfaction or waiver of all of the conditions set forth 
in Section 15.2. 

“Substantial Completion Date” means the date on which Substantial Completion actually 
occurs. 

“Substantial Completion Deadline Date” means the date that is thirty (30) days after the 
Substantial Completion Guaranteed Date, as such date may be modified in accordance with the 
terms hereof.   

“Substantial Completion Delay Liquidated Damages” has the meaning set forth in 
Section 16.1. 

“Substantial Completion Guaranteed Date” means April 1, 2026, as such date may be 
modified in accordance with the terms hereof.   

“Supplier” means any Person who will supply Production Inputs to the Project. 

“Suspension for Cause” means any suspension under Article 22 by Owner as a result of: 

(a) A Contractor Event of Default;  

(b) A Contractor Inchoate Default which creates imminent danger to persons or 
property; provided, however that such suspension shall not prevent Contractor from curing such 
Contractor Inchoate Default during the applicable cure period associated with the Contractor Event 
of Default that would result if such Contractor Inchoate Default were not cured; or  

(c) Contractor’s gross negligence or willful misconduct. 
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“Temporary Work” means supplies or services required for the performance of the Work 
but which do not form a permanent part of the completed Work, including without limitation, all 
temporary structures and other facilities required for the proper and safe performance and 
completion of the Work or that Contractor must provide for the use of Contractor or other parties, 
and that do not form part of the Work, including but not limited to office trailers, hoarding, fences, 
covered ways, temporary footways and stairs, protection for workers such as guardrails, fences, 
notices, temporary lights, power, water, steam, and other consumables, utilities and services, 
erection structures and equipment including any shoring, falsework, forming materials, 
scaffolding, temporary stairs, staging, and all sanitary, safety, and first aid and fire prevention 
facilities of a temporary nature.  

“Termination Value”  means the actual, documented, reasonably incurred aggregate value 
of all Work completed prior to the date of termination of this Contract which, for clarity, shall be 
the value of the Milestone Payment amount for the most recently completed Project Milestone plus 
the partial value of any partially completed Milestones (as identified in Exhibit B and subject to 
Section 21.1.1), less any amounts already paid excluding any gross receipt taxes.   

“Transmission Provider” means the Person, designated agent, or third party acting in its 
capacity owning, controlling, or operating facilities used for the transmission of electric energy in 
interstate commerce and providing transmission service under the OATT and any successor entity, 
if applicable. 

“Transmission Provider’s Transmission System” means the contiguously 
interconnected electric transmission and sub-transmission facilities over which the Transmission 
Provider has rights (by ownership or contract) to provide bulk transmission of capacity and energy 
from the Point of Interconnection, including all additions, extensions, expansions, and 
improvements thereto. 

“Unconditional Waiver and Release Upon Final Payment” means a lien waiver in the 
form of Exhibit F-4.  

“Unconditional Waiver and Release Upon Milestone Payment” means a lien waiver in 
the form of Exhibit F-2.   

“Unforeseen Site Condition” has the meaning set forth in Section 13.2.  

“U.S. Customary System” means the primary system of weights and measures (other than 
the metric system) used in the United States today, which system was inherited from, but is now 
different from, the British Imperial System of weights and measures. 

“Vendor(s)” means persons, other than the Owner, that supply Equipment and Materials 
to Contractor or any Subcontractor in connection with the performance of the Work. 

 “Warranty Bond” has the meaning as set forth in Section 7.7.   

 “Warranty Period” means the twenty-four (24) month period commencing on the 
Substantial Completion Date with respect to the Work and, in each case, as deemed extended with 
respect to any given item of Equipment and Materials, as specified in Section 18.3.   
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 “Water” means potable water that meets the quality, flow rate and related specifications 
necessary to complete the Work.  

“Work” means all obligations, duties, and responsibilities assigned to or undertaken by 
Contractor under this Contract with respect to the Project, including all engineering, design and 
construction of the Project (including the Preliminary Work), all procurement and provision of 
Equipment and Materials, all erection and installation of Equipment and Materials, and all training, 
start-up (including calibration, inspection, and start-up operation), and testing included in or 
required for the Project (including coordinated testing of the Project with the Vendors), all as 
generally described in, and including all items and services described in or reasonably inferable 
from, Exhibit A.  Where this Contract describes a portion of the Work in general, but not in 
complete detail, the Parties acknowledge and agree that the Work includes any work required:  
(a) for the design or construction of the Project in accordance with Industry Standards; or (b) for 
the Project to be capable of being operated in accordance with Industry Standards to the extent 
applicable to the Contract, Project or Work.  Notwithstanding the foregoing, Work shall not 
include Electrical Interconnection Facilities or Production Inputs. 

“Work Warranties” means the warranties of Contractor under Section 18.1.  

1.2      Rules of Interpretation   

(a) The masculine shall include the feminine and neuter. 

(b) References to “Articles,” “Sections,” “Exhibits” or “Schedules” shall be to 
articles, sections, exhibits, or schedules of this Contract unless otherwise stated. 

(c) The Exhibits and Schedules attached hereto are incorporated in and are 
intended to be a part of this Contract; provided, that in the event of a conflict between the terms of 
any Exhibit or Schedule and the terms of this Contract, the terms of this Contract shall take 
precedence. 

(d) This Contract was negotiated and prepared by both Parties with the advice 
and participation of counsel. The Parties have agreed to the wording of this Contract and none of 
the provisions hereof shall be construed against one Party on the ground that such Party is the 
author of this Contract or any part hereof. 

(e) The Parties shall act reasonably and in accordance with the principles of 
good faith and fair dealing in the performance of this Contract. Unless expressly provided 
otherwise in this Contract, (i) where this Contract requires the consent, approval, or similar action 
by a Party, such consent, approval or similar action shall not be unreasonably withheld, 
conditioned or delayed, and (ii) wherever this Contract gives a Party a right to determine, require, 
specify or take similar action with respect to a matter, such determination, requirement, 
specification or similar action shall be reasonable under the circumstances. 

(f) Use of the words “include” or “including” or similar words shall be 
interpreted as “including but not limited to” or “including, without limitation.” 

(g) Use of the words “tax” or “taxes” shall be interpreted to include taxes, fees, 
surcharges, and the like. 
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2. AGREEMENT, EXHIBITS AND CONFLICTS 

2.1. Exhibits 

This Contract includes the Exhibits and any schedules annexed hereto, as the same may be 
amended from time to time.  Any reference in this Contract to an “Exhibit” by letter designation 
or title shall mean one of the Exhibits identified in the table of contents and such reference shall 
indicate such Exhibit herein. 

2.2. Terms; References 

Terms defined in a given number, tense, or form shall have the corresponding meaning 
when used in this Contract with initial capitals in another number, tense, or form.  Except as 
otherwise expressly noted, reference to specific Articles, Sections, Subsections, and Exhibits are 
references to such provisions of or attachments to this Contract.  References containing terms such 
as “hereof,” “herein,” “hereto,” “hereinafter,” and other terms of like import are not limited in 
applicability to the specific provision within which such references are set forth but instead refer 
to this Contract taken as a whole.  “Includes” or “including” shall not be deemed limited by the 
specific enumeration of items, but shall be deemed without limitation.  The term “or” is not 
exclusive.  Reference to a Governmental Authority shall include an entity succeeding to its 
functions.   

2.3. Conflicts in Documentation 

In the event of any conflict in interpretation or inconsistencies in the Contract documents, 
the following precedence of interpretation shall prevail:  (a) any mutually agreed Change in Work 
or other Contract amendment duly authorized and executed by both Parties in accordance herewith, 
solely with regard to the subject matter of any such Change in Work or Contract amendment; (b) 
Articles 1 through 35 of this Contract, as the same may be amended from time to time; (c) Exhibit 
A; (d) Exhibits B and N; (e) the remaining Exhibits, which Exhibits shall be read to be consistent 
and complementary to the greatest extent possible. 

2.4. Documentation Format 

This Contract and all documentation to be supplied hereunder shall be in the English 
language and all units of measurement in the design process, specifications, drawings and other 
documents shall be specified in U.S. Customary System dimensions. 

3. RESPONSIBILITIES OF OWNER 

Owner shall, at Owner’s cost and expense: 
3.1. Project Representative 

Designate (by a Notice delivered to Contractor) a Project Representative, who shall act as 
a single point of contact for Contractor with respect to the prosecution of the Work (but who shall 
not be authorized to execute or make any amendments to, or provide waivers under, this Contract, 
except that such Project Representative shall be authorized to execute Change in Work Forms 
under Article 17).  Until delivery of Notice to Contractor of a new Project Representative, the 
Project Representative for Owner shall be Jeremy Heslop.   
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3.2. Operating Personnel 

No later than thirty (30) days prior to the anticipated Mechanical Completion Date (as 
determined by Owner in consultation with Contractor based on the circumstances existing at the 
time of determination), Owner shall provide Operating Personnel: 

(a) for training by Contractor as provided pursuant to Section 4.17; and 

(b) to provide ordinary operating and maintenance support to Contractor for 
testing, start-up and commissioning of the Project. 

Until Substantial Completion, the Operating Personnel made available pursuant to this Section 3.2 
shall (x) provide normal operating and maintenance support (including during the Construction 
Tests) under the management, supervision, and direction of Contractor, but shall not be required 
to provide any services that would not be required for normal operation of the Project;  and (y) 
during the Acceptance Tests, shall operate the Project, in each case (x) and (y) under the 
supervision and control of Contractor.  The number of Operating Personnel to be provided by 
Owner during such periods shall be the amount reasonably determined by Owner as necessary to 
support the above tasks.  Notwithstanding the foregoing: 

(i) such Operating Personnel shall not be deemed employees or 
Subcontractors of Contractor;  

(ii) Contractor shall not direct or otherwise permit the Operating 
Personnel to undertake any unusual or extraordinary operating or maintenance activities for the 
purposes of successfully completing any Acceptance Test; and 

(iii) Contractor shall remain solely responsible for performing the Work 
in accordance with this Contract, including Contractor’s obligation to achieve Substantial 
Completion by the Substantial Completion Guaranteed Date in accordance with the terms of this 
Contract. 

3.3. Ministerial Assistance 

Execute applications required to be signed by Owner and provide assistance (to be provided 
at no cost to Contractor) as Contractor may reasonably request in connection with obtaining any 
Contractor Acquired Permit.     

3.4. Owner Acquired Permits 

Obtain, with Contractor’s assistance (to be provided at no additional cost to Owner to the 
extent it does not require Contractor to incur any material third-party costs and to the extent it 
does, Owner shall be liable for such costs to the extent reasonably incurred), and pay for all Owner 
Acquired Permits.  Owner will obtain all Owner Acquired Permits in final form by the applicable 
milestones or milestone dates specified in Exhibit C-1.  



 

24 
 

3.5. Access to Site 

Subject to Sections 4.9 and 4.15, make the Site available to Contractor and assure 
reasonable right of ingress and egress to and from the Site for Contractor to perform Site testing 
work as may reasonably be necessary in connection with preparation for or performance of the 
Work.  Following Owner’s issuance of the Notice to Proceed, and subject to Sections 4.9 and 4.15 
and consistent with the terms of the Applicable Permits, make the Site available to Contractor and 
assure reasonable rights of ingress and egress to and from the Site for Contractor for performance 
of the Work, including, without limitation, sufficient rights of ingress and egress to and from the 
Site for heavy equipment.  Owner shall be responsible for all contact and coordination with the 
persons who own property on or near, or have granted license or easement rights in and to, the 
Site.   

3.6. Production Inputs 

Provide the Production Inputs as more fully set forth in Exhibit A by the date set forth in 
the Project Schedule.  Notwithstanding anything in this Contract to the contrary, Contractor’s sole 
remedy for the failure of Owner to provide or cause to be provided any of the Production Inputs 
in accordance with the terms of this Contract is the relief granted in Section 9.4.2.  Without limiting 
the terms of this Contract, any such failure shall not be considered a breach of any covenant, 
condition, representation or warranty of Owner, and shall not be construed as an Owner Event of 
Default.   

3.7. Electrical Interconnection Facilities 

Cause to be provided the Electrical Interconnection Facilities as specified in Exhibit A by 
the date set forth in the Project Schedule.  Owner shall be responsible for coordinating and 
contracting for all metering and interconnection requirements necessary to connect the Project to 
the Point of Interconnection. 

3.8. Cooperation with Owner’s Separate Contractors 

Cause Owner’s Separate Contractors to cooperate with Contractor and the Subcontractors 
who may be working at or near the Site in order to assure that neither Owner nor any of Owner’s 
Separate Contractors unreasonably hinders the Work being performed by Contractor and the 
Subcontractors.   

3.9. Scheduling Coordinator 

Owner, as owner of the Project, shall take all necessary actions and enter into all 
arrangements and agreements required to deliver power produced by the Project (as a generating 
facility) to the Point of Interconnection in the balancing area or, if applicable, to deliver power to 
the Project (for an energy storage facility) from the Point of Interconnection in the balancing area.  
Owner shall also become the Scheduling Coordinator for the Project in order to schedule energy 
deliveries for testing, start-up and commissioning of the Project; provided, however, that 
Contractor shall provide thirty (30) Days’ advance written notice to Owner as to when Owner’s 
obligations as Scheduling Coordinator are expected to commence.  
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3.10. Owner-Supplied Information   

Owner shall provide Contractor the information and documentation set forth in Exhibit R 
(collectively, “Owner-Supplied Information”).  Contractor shall be entitled to rely on the Owner-
Supplied Information in performing all aspects of the Work. Except to the extent expressly 
identified as Owner-Supplied Information in Exhibit R, any information, documentation or other 
opinions expressed by Owner shall be deemed provided as an accommodation to Contractor and 
Contractor is responsible for verifying and validating such information.  Contractor shall not be 
permitted to claim an inaccuracy, omission, or other deviation in such information as grounds for 
a Change in Work hereunder other than with respect to Owner-Supplied Information. 

 3.11. Submittal Review  
 

To the extent a time period is not otherwise specified in the Contract and the approval is 
not deemed to be critical in accordance with Exhibit A, Owner shall complete any approvals or 
reviews within the non-critical time period set forth in Exhibit A. 
 
 3.12. Owner Cooperation with Labor Requirements   
 

Owner shall cooperate, and shall cause its Affiliates, Owner’s Separate Contractors, and 
any financing parties to cooperate, with Contractor and its Subcontractors in connection with 
Contractor’s efforts to comply with Section 11.9, including, without limitation, promptly 
providing, executing, and delivering such assistance and documentation, and making and filing 
such elections and requests, as may be required to be completed by Owner or its Affiliates, 
Owner’s Separate Contractors, or financing Parties, in order for Contractor to comply with the 
Labor Requirements. Within thirty (30) Days prior to Notice to Proceed, Owner shall determine 
(in conjunction with its tax advisors) whether the Good Faith Efforts Exception applies with 
respect to the Project and shall provide Contractor with documentation satisfactory to Contractor 
(in Contractor’s reasonable discretion) in order to evidence such determination.  If Owner provides 
the foregoing determination to Contractor with respect to the Good Faith Efforts Exception, then 
the Apprenticeship Requirements shall not apply to the Project, Contractor shall be under no 
obligation to comply with the Apprenticeship Requirements, and Owner shall be deemed to have 
waived any claim against Contractor with respect to the Apprenticeship Requirements. 
 
4. RESPONSIBILITIES OF CONTRACTOR.   

In order for Contractor to complete the Work, Contractor shall: 
4.1. General Obligations 

Perform, furnish, be responsible for, and pay the cost of, all of the Work, including all 
services, labor, Equipment and Materials (excluding the Production Inputs, and the Electrical 
Interconnection Facilities) and supervision necessary to fulfill the requirements of Final 
Completion in accordance with the provisions of this Contract.   

4.2. Performance of Work 

Perform and complete all of the Work, and cause each Subcontractor to perform and 
complete each such Subcontractor’s respective work in accordance with the terms of this Contract, 
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the Project Schedule, and in compliance with Industry Standards, Applicable Laws and Applicable 
Permits.  

4.3. Design and Construction of Project 

Engineer, design and construct the Project so that it is capable of operation in accordance 
with the requirements of this Contract, and in compliance with Industry Standards, Applicable 
Laws and Applicable Permits.  Contractor shall provide all necessary engineering and design 
services necessary to set forth in detail the specifications, drawings and requirements for the 
procurement of Equipment and Materials and for the construction and installation of the entire 
Project in a manner which satisfies the requirements of this Contract.  Contractor shall preserve all 
permanent survey construction monuments and benchmarks during its performance of the Work. 

4.4. Temporary Facilities and Utilities 

Provide all temporary communication facilities, Water, electricity and sanitary utilities to 
be used by Contractor and Subcontractors and their respective employees through Substantial 
Completion as specified in the Statement of Work.  Electricity, telephone, data lines and sanitary 
services for the trailers shall be provided by the Contractor.  All office furniture and office 
equipment for the trailers shall be provided by Contractor.  Contractor is responsible for providing 
all necessary parking to support construction vehicles, Owner and Vendor vehicles and Project 
worker vehicles.   

4.5. Organization 

Maintain a qualified and competent organization at the Site with adequate capacity and 
numbers of construction and start-up personnel, equipment, and facilities to execute the Work in 
a safe, efficient, environmentally sound, and professional manner. 

4.6. Permits Acquired by Contractor 

Obtain all Contractor Acquired Permits and comply with Industry Standards and 
Applicable Laws.   

4.7. Maintenance of Site 

Maintain the Site reasonably clear of debris, waste material, and rubbish.  Contractor shall 
dispose of such debris, waste material, and rubbish in accordance with Applicable Law. 

4.8. Price Allocation Schedule 

No later than sixty (60) Days prior to the anticipated achievement of Substantial 
Completion, provide a price allocation schedule for the Work and other information reasonably 
necessary for Owner to maintain segregated accounts for its tax records and fixed asset records 
(including any FERC accounting requirements).  Contractor shall provide an updated price 
allocation schedule for the Project prior to Final Completion. 
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4.9. Safeguards 

Comply with the requirements of Exhibit A and provide, and cause its Subcontractors (as 
applicable) and Vendors (as applicable) to provide, all necessary and commercially reasonable 
safeguards at the Site for the protection of the Work, the Project, the Vendors and their personnel, 
other work installed by Owner and all other persons and other property (including existing 
structures) located on the Site including that owned by Contractor, Owner, and others connected 
to the Work, including an unmanned security fence pursuant to a safety and security assurance 
program reasonably acceptable to Owner, or otherwise reasonably required to prevent physical 
loss and damage including vandalism, theft, malicious mischief, and danger to the Project or 
personnel.  Within thirty (30) days after the Notice to Proceed Date, Contractor shall provide a 
Notice to Owner describing the safety and security assurance program specific to the Project to be 
used by Contractor in the performance of the Work, which shall be no less stringent than the safety 
and security assurance program as included in Exhibit U.  Owner shall have the right to promptly 
review and comment on such program; provided, however, that Contractor shall remain solely 
responsible for performing such Work in accordance with this Contract.  If Owner provides any 
comments with respect to such safety and security assurance program to Contractor, then 
Contractor shall incorporate changes into the safety and security assurance program addressing 
such comments as mutually agreed between the Parties, and resubmit the safety and security 
assurance program to Owner.  Such resubmission of the safety and security assurance program 
may result in a Change in Work.  Contractor shall perform the Work in accordance with the 
definitive approved safety and security assurance program in Exhibit U.  To the extent addressed 
in Exhibit U, Contractor shall promptly provide Owner with: 

(a) written accident reports for lost time accidents that occur at the Site 
prepared in accordance with the safety and security assurance program approved by Owner 
pursuant to this Section 4.9; and 

(b) copies of all written communications with Governmental Authorities and 
insurance companies (including any notices) with respect to accidents that occur at the Site, and 
thereafter provide such written reports relating thereto as Owner may reasonably request. 

Contractor shall comply with the safety and security assurance program in Exhibit U which shall 
include Site-specific training set forth therein.  In accordance with Exhibit U, Contractor and its 
Subcontractors shall abide by the Site-specific security procedures, rules and regulations and 
properly display identification badges at all times while on Owner’s premises.  In addition, and in 
accordance with Exhibit U, Contractor and its Subcontractors shall comply with reasonable health 
and safety requirements established from time to time by Owner at the Site.   

4.10. Expediting 

Arrange for complete handling of all Equipment and Materials to the extent required under 
Exhibit A, and construction equipment, including inspection, expediting, shipping, loading, 
unloading, customs clearance, receiving, storage, and claims.  All Equipment and Materials shall 
be stored and maintained in storage in accordance with the applicable manufacturer’s 
recommendations.  Contractor shall be responsible for loading and customs clearance of 
Equipment and Materials at any of the Vendor facilities, to the extent necessary, and shipping it to 
the Site.    
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4.11. Temporary Work 

Provide all Temporary Work, supplies, construction utilities and facilities, special tools, 
consumable materials, fuels (except for the Production Inputs) and commissioning supplies 
reasonably necessary or appropriate for the construction, start-up, testing, and commissioning of 
the Project until achievement of Substantial Completion.  By delivery of a Notice to Owner prior 
to the disposition of any surplus construction materials, or supplies remaining on the Site on the 
Substantial Completion Date (other than materials and supplies necessary to achieve Final 
Completion), Contractor shall give Owner the option to purchase each such item at a price not 
exceeding Contractor’s cost therefor, less the reduction in the reasonable value of such item as a 
result of Contractor’s use of such item.  Owner shall exercise such right, if it so elects, within thirty 
(30) days after receipt of such Notice. 

4.12. Operating Consumables 

(a) Provide all Operating Consumables necessary or appropriate for the construction, start-
up, testing, commissioning, operation or maintenance of the Project until Contractor achieves 
Substantial Completion; (b) at Substantial Completion, replace any inventory of Operating 
Consumables used by Contractor; and (c) provide to Owner, at least ninety (90) days prior to the 
Substantial Completion Date, a detailed list of potential suppliers of all Operating Consumables. 

4.13. Applicable Laws/Permits 

Upon request from time to time by Owner, promptly provide all technical support and 
information, and other reasonably requested information, to enable Owner to apply for and obtain 
Owner Acquired Permits, provided, however, if such support requires Contractor to incur material 
third party costs, Owner shall be responsible for such additional costs to the extent reasonably 
incurred.  Comply in all respects with all Applicable Laws and Applicable Permits relating to the 
Project, the Site, and the performance of the Work, and perform the Work so that, upon Substantial 
Completion, the Project shall be capable of being operated in compliance with, all requirements of 
Applicable Laws and Applicable Permits and using methods and Equipment and Materials that 
satisfy Industry Standards.  

4.14. Quality Assurance Meetings 

To supplement Monthly Progress Reports, allow Owner and the Engineer to participate in 
construction status meetings.  Contractor shall have such meetings no less than one per week with 
its Subcontractors.   

4.15. Access 

Use only the entrance(s) to the Site established by Contractor for ingress and egress of all 
personnel, Equipment and Materials and vehicles.  Contractor shall perform the Work consistent 
and in accordance with Owner’s ownership, license and easement rights in and to the Site as set 
forth in Exhibit R. Under no circumstances shall Contractor’s or its Subcontractors’ personnel 
cause their respective vehicles or equipment to enter, be moved, handled, maintained or stored 
upon any area other than the Site while working at the Site.   
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4.16. Data; Drawings 

Provide all operating data and preliminary, construction and final as-built drawings 
necessary to safely and efficiently start up, test, operate, shut down, and maintain the Project 
(including those set forth in Exhibit A).  Contractor shall furnish or cause its Subcontractors to 
furnish, the services of all personnel, including supervisors, engineers, designers and draftsmen 
necessary for the preparation of all Contractor Deliverables.  The design services shall include all 
architectural, civil, structural, mechanical, electrical, instrumentation and control work.  All 
Contractor Deliverables shall be prepared in a form and level of completion necessary to operate 
the Project in accordance with Applicable Laws, Industry Standards and in accordance with the 
provisions of this Contract.  Contractor shall accurately prepare “as-built” drawings of the Project 
and deliver to Owner such as-built drawings no later than ninety (90) days after Substantial 
Completion, which as-built drawings shall be in form and substance usual and customary for such 
documents. Such “as-built” drawings shall show the location of the Project and shall show all 
related easements, improvements, utilities and rights-of-way above and below ground, on the Site, 
as of the date of delivery of such documents.  Such “as-built” drawings shall also show the 
dimensions and the distances to the nearest benchmarks.  All drawings provided to Owner pursuant 
to this Contract shall be provided in .pdf format and base CAD file format with associated X 
References that will show the line work and geo-referenced locations of property improvements 
and underground facilities, but excluding any intellectual property as it relates to drawing 
automation or equipment detail furnished by Vendors. Contractor shall assign to Owner, all 
Intellectual Property Rights that are prepared specifically for Owner or in connection with the 
Work and required to be delivered to Owner pursuant to and to the extent required by the terms of 
this Contract, including Drawings and Specifications.  Owner and Contractor shall cooperate in 
good faith to identify the specific Intellectual Property Rights to be assigned.  In order to facilitate 
observations and inspections, Contractor shall maintain at the Site in a safe place one working 
copy of all Project Schedules, drawings, specifications, addenda, executed Changes in Work, 
graphic or written instructions, interpretations and clarifications, and all other documents related 
to the Work, in good order and marked currently to record all changes made during construction, 
together with blueprints, general arrangements, manufacturing and shop drawings, product data 
and samples, and copies of all electrical plumbing and public safety codes applicable to the Work.  
Such documents shall be available to Owner (and the Engineer) for such parties’ reference, 
copying and use.     

4.17. Training of Operating Personnel  

4.17.1. Design and Review of Training Program.  Contractor shall design, and 
prepare a written narrative description of, the training program (in accordance with the provisions 
of Exhibit A) and the proposed written materials to be used in the training program, including 
coordination of training to be provided by Vendors.  Contractor shall submit such description to 
Owner by no later than the date that is ninety (90) days before the anticipated Mechanical 
Completion Date (as determined by Owner based on the circumstances existing at the time of 
determination).  Owner will review, comment on, and approve or disapprove such program in 
writing within thirty (30) days after such submission by Contractor.  If Owner conditions its 
approval on reasonable changes in the program submitted by Contractor, then Contractor will 
effect such changes at no additional cost to Owner and resubmit the program to Owner within 
ten (10) days after Contractor receives Owner’s conditional approval.  If Owner fails to respond 
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within the period specified above, Owner shall be deemed to have approved the program submitted 
by Contractor. 

4.17.2. Commencement of Training.  Not later than the date that is one hundred 
twenty (120) days following the Notice to Proceed Date, Contractor shall advise Owner of the 
estimated date that Contractor will commence the Acceptance Tests.  Contractor shall keep Owner 
continuously apprised of any change to such estimated commencement date.  Commencing at the 
time specified in Section 3.2, Contractor shall train the designated Operating Personnel in the 
requirements for the start-up, shut-down, operation and maintenance of, and safety, general 
process understanding and emergency procedures for, the Project and all of its sub-systems all in 
accordance with the training program approved by Owner pursuant to Section 4.17.1.  Contractor 
shall coordinate with the applicable Vendors so that an integrated training curriculum is presented 
to such Operating Personnel.  Contractor shall also train or cause the applicable Subcontractor to 
train the Operating Personnel on all of the major items of the equipment installed under this 
Contract at the Project.  In particular, without limiting the generality of the foregoing, the 
Contractor or Subcontractor, as the case may be, which provides the plant control system shall 
train the Operating Personnel on the operation and maintenance of such equipment. 

4.17.3. Operating and Maintenance Manuals.  Contractor shall provide operating 
and maintenance procedures and manuals for all equipment, components, systems and subsystems 
in the form set forth in Exhibit A. 

4.18. Spare Parts 

4.18.1. Construction and Commissioning Spare Parts.  Contractor shall provide all 
start-up and commissioning spare parts and special tools necessary for the performance of the 
Work, the costs of which are included in the Contract Price.  Owner may make available to 
Contractor for Contractor’s use any spare parts owned by Owner, but in no event shall Owner be 
liable or shall Contractor be entitled to a Change in Work in the event that the absence of any 
particular spare part(s) impacts the Project Schedule.  Notwithstanding the foregoing, at 
Substantial Completion, Contractor shall pay for or replace any spare parts used by Contractor that 
were originally owned by Owner with new parts identical to those parts used by Contractor 
pursuant to this Section. 

4.18.2. Operating Spare Parts.  Contractor shall be responsible for identifying an 
initial stock of spare parts reasonably necessary for the operation and maintenance of the Project 
after Substantial Completion including (i) the spare parts recommended by Vendors (“Vendor 
Recommended Spare Parts”) which list shall be delivered by Contractor no later than three hundred 
sixty five (365) days before the date Contractor anticipates it will achieve Substantial Completion 
and (ii)  spare parts critical to the continued operation of the Project set forth on Exhibit W 
(“Critical Spare Parts”).  Contractor shall provide Owner with the option to cause Contractor to 
procure all or a portion of the Vendor Recommended Spare Parts and Critical Spare Parts for 
delivery prior to Substantial Completion.  Owner shall provide written notice to Contractor (a) 
within thirty (30) days of Contractor’s delivery of the list of Vendor Recommended Spare Parts 
and Critical Spare Parts of its election to cause Contractor to procure such spare parts prior to a 
deadline date reasonably determined by Contractor that would assure delivery at or prior to 
Substantial Completion, and with respect to Vendor Recommended Spare Parts that are not Critical 
Spare Parts, if feasible and (b) with respect to Critical Spare Parts, within thirty (30) days after 
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Notice to Proceed (provided, however, to the extent there is a longer expected lead time, Owner 
may need to procure such Critical Spare Parts pursuant to a Limited Notice to Proceed).  The costs 
of such spare parts are not included in the Contract Price and shall be addressed as a Change in 
Work. The pricing with respect to Vendor Recommended Spare Parts shall be valid for the thirty 
(30) day selection period. With respect to the Critical Spare Parts, Contractor shall provide a 
pricing list upon Notice to Proceed which shall be valid for thirty (30) days.  

4.19. Start-up Personnel 

Contractor shall provide or cause to be provided appropriate installation and start-up 
representatives from Vendors or Subcontractors of Major Equipment and control systems, all 
necessary supervising personnel, all equipment, tools, construction and temporary material and all 
other labor necessary for all Construction Tests and startup tests. 

4.20. Transmission Provider’s Transmission System 

Design and construct the Project to operate in parallel with Owner’s Electrical 
Interconnection Facilities and the Transmission Provider’s Transmission System such that the 
maximum net electrical energy from the Project can be delivered to the Point of Interconnection 
and, if applicable, the maximum net electrical charging energy to the Project can be delivered from 
the Point of Interconnection by means of the Electrical Interconnection Facilities.  Contractor shall 
coordinate with Owner and the Transmission Provider in respect of the interconnection of the 
Project with the Electrical Interconnection Facilities to provide for proper operation of the Project 
and to allow delivery of electricity to the Point of Interconnection and, if applicable, to allow 
delivery of electricity from the Point of Interconnection to the Project in the capacities required 
under this Contract.  Contractor shall also provide all assistance related to the Work or the Project 
as is reasonably requested by Owner and the Transmission Provider in coordinating with the 
construction of the Electrical Interconnection Facilities. 

4.21. Non-Interference With Adjacent Properties 

Contractor shall be responsible for property damage caused by the negligence of Contractor 
or any Person for whom Contractor is responsible and shall mitigate or correct any damage away 
from the Site caused by performing the Work under this Contract.  Contractor shall also be 
responsible for off-Site lay-down areas and improvements necessary to mitigate construction 
impacts to owners and users of property adjacent to the Site.  Contractor will utilize its own 
clearance/lock-out-tag-out system to establish redundant clearance points. 

4.22. Production Outputs 

Provide week-ahead and day-ahead expected charging energy and generation output during 
the commissioning, testing, and start-up phases of the Project.  

4.23.  Information and Support 

Contractor shall provide to Owner at no additional cost to Owner, Confidential Information 
(with any required supporting statements, affidavits, and other documents) required to be 
disclosed, and shall also provide and agree to the release of unredacted versions of Confidential 
Information including this Contract when (i) required under any order or subpoena of a 
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Governmental Authority; (ii) pursuant to a confidentiality agreement entered into under a 
protective order of a Governmental Authority; (iii) as reasonably necessary in connection with any 
Governmental Authority approval sought or filing required to be made by Owner; or (iv) required 
by any of Owner’s lenders acting in a commercially reasonable manner.  Contractor shall also 
provide to Owner, such lenders, and insurers of the Work, at no additional cost to Owner, all 
commercially reasonable information and support that may be reasonably necessary to/for Owner 
to: obtain approvals or Applicable Permits from any Governmental Authority; demonstrate 
compliance of the Work with applicable requirements of this Contract; respond to any information 
request or demand from any Governmental Authority; or make any required disclosure or respond 
to any discovery request in any administrative or legal proceeding of any Governmental Authority, 
provided, however, to the extent such assistance requires Contractor to incur third party costs, 
Owner shall be liable for such material additional costs to the extent reasonably incurred. 

4.24. Performance Security   

Within the earlier of (i) ninety (90) Days after the Effective Date and (ii) the date on which 
Owner issues the Notice to Proceed Date, Contractor shall furnish to Owner a Performance Bond 
in an amount equal to the Contract Price (“Performance Bond”). Contractor shall obtain and 
maintain the Performance Bond at its sole cost and expense.  The Performance Bond shall be in 
the form attached herein as Exhibit M. Upon Substantial Completion, the value of the Performance 
Bond shall be reduced to fifteen percent (15%) of the Contract Price.  PNM must release the 
Performance Bond, returning it to Contractor upon the later of (i) Final Completion or (ii) the 
payment by Contractor of all Buy-Down Amounts and Substantial Completion Delay Liquidated 
Damages (or, if applicable, the resolution of disputes regarding Buy-Down Amounts or Substantial 
Completion Delay Liquidated Damages and the payment by Contractor of any amounts due to 
PNM pursuant to such resolution); provided, however, that notwithstanding such a release of 
Performance Bond, Contractor shall be required to maintain a Performance Bond equal to two 
hundred percent (200%) of the Punchlist value until Final Completion. 

4.25. Drug and Alcohol Policy 

4.25.1. Contractor, in the performance of any Work requiring the physical 
presence of its employees on Owner’s property or on the property of others for which Owner has 
acquired access rights, shall take steps necessary to ensure that a work environment is maintained 
that is free from the use, consumption, possession, sale, or distribution of illegal drugs or alcohol, 
and from the misuse of legal drugs on Owner’s premises and Work sites, including Contractor 
vehicles used on Owner property or Work sites.  

4.25.2. Contractor shall comply with all Applicable Laws concerning drug 
and alcohol use, including, if applicable, requirements of the United States Department of 
Transportation.  Contractor shall require that each Subcontractor complies with the requirements 
set forth in Section 4.25.1 above and Applicable Laws as set forth herein.      

4.25.3. After discussion with Contractor, Owner may remove a Contractor’s 
employee from any Work or Work site if Owner reasonably suspects the employee is under the 
influence of controlled substances or alcohol until such time as Contractor confirms by testing that 
the employee is fit for duty.  

4.26. Use of Spare GSU   
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If the initial generation step-up transformer for the Project fails and cannot be repaired in 
time for the Project to be completed by the Substantial Completion Guaranteed Date, Contractor 
shall purchase the Spare GSU from Owner at a commercially reasonable price in order for 
Owner to procure a new Spare GSU of identical specifications as compared to the original Spare 
GSU.  The initial generation step-up transformer will be returned to Owner after being repaired 
by the original equipment supplier with full warranty, all at no additional cost to Owner. 

 
5. WARRANTIES AND REPRESENTATIONS 

5.1. Of Contractor 

Contractor represents and warrants to Owner as of the Effective Date, during the term of 
this Contract, that: 

5.1.1. Organization, Standing and Qualification.  Contractor is a corporation, duly 
organized, validly existing, and in good standing under the laws of Delaware, and has full power 
and authority to execute, deliver and perform its obligations hereunder and to engage in the 
business it presently conducts and is and will be duly licensed or qualified to do business and in 
good standing under the laws of the State of New Mexico and in each other jurisdiction wherein 
the nature of the business transacted by it makes such licensing or qualification necessary and 
where the failure to be licensed or qualified would have a material adverse effect on its ability to 
perform its obligations hereunder. 

5.1.2. Professional Skills.  Contractor has all the required authority, ability, skills, 
experience and capacity necessary to perform the Work in a timely and professional manner, 
utilizing sound engineering principles, project management procedures, construction procedures 
and supervisory procedures, all in accordance with Industry Standards.  Contractor has the 
experience and skills necessary to determine, and Contractor has reasonably determined, that 
Contractor can perform the Work for the Contract Price. 

5.1.3. Enforceable Contract.  This Contract has been duly authorized, executed, 
and delivered by or on behalf of Contractor and is, upon execution and delivery, the legal, valid, 
and binding obligation of Contractor, enforceable against Contractor in accordance with its terms, 
except as such enforceability may be limited by applicable bankruptcy, insolvency or similar laws 
affecting creditors’ rights generally and by general equitable principles. 

5.1.4. No Conflict.  The execution, delivery and performance by Contractor of this 
Contract will not conflict with or cause any default under: (a) its organizational documents; (b) any 
indenture, mortgage, chattel mortgage, deed of trust, lease, conditional sales contract, loan or credit 
arrangement or other agreement or instrument to which Contractor is a party or by which it or its 
properties may be bound or affected; or (c) any Applicable Laws; and will not subject the Project 
or any component part thereof or the Site or any portion thereof to any lien other than as 
contemplated or permitted by this Contract. 

5.1.5. Government Approvals.  The Contractor Acquired Permits either have been 
obtained by Contractor and are in full force and effect on the Effective Date or Contractor will use 
commercially reasonable efforts to obtain such Contractor Acquired Permits so that they will be 
in full force and effect on or prior to the date on which they are required, under this Contract and 
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Applicable Law, to be in full force and effect, so as to permit Contractor to commence and 
prosecute the Work to completion in accordance with the Project Schedule.  Other than with 
respect to the Contractor Acquired Permits, neither the execution nor delivery by Contractor of 
this Contract requires the consent or approval of, or the giving of notice to or registration with, or 
the taking of any other action in respect of, any Governmental Authority. 

5.1.6. No Suits, Proceedings.  There are no actions, suits, proceedings, patent or 
license infringements, or investigations pending or, to Contractor’s knowledge, threatened against 
it at law or in equity before any court (United States or otherwise) or before any Governmental 
Authority (whether or not covered by insurance) that individually or in the aggregate could result 
in any materially adverse effect on the business, properties, or assets or the condition, financial or 
otherwise, of Contractor or in any impairment of its ability to perform its obligations under this 
Contract.  Contractor has no knowledge of any violation or default with respect to any order, writ, 
injunction, or decree of any court or any Governmental Authority that may result in any such 
materially adverse effect or such impairment. 

5.1.7. Patents.  Contractor owns or has, or will have on or prior to the date on 
which it is required, the right to use all patents, trademarks, service marks, trade names, copyrights, 
licenses, franchises, and permits necessary to perform the Work without conflict with the rights of 
others.   

5.1.8. Business Practices.  Contractor and its employees, agents, and 
Subcontractors have not made any payment or given anything of value, and Contractor will not, 
and Contractor will direct its employees, agents, and Subcontractors directly contracting with 
Contractor, and their employees or agents to not, make any payment or give anything of value, in 
either case to any government official (including any officer or employee of any Governmental 
Authority) to influence his, her, or its decision or to gain any other advantage for Owner or 
Contractor in connection with the Work to be performed hereunder.  None of Contractor, its 
Subcontractors, nor any of their employees or agents shall take any action that in any way violates 
the United States Foreign Corrupt Practices Act or any similar Applicable Law.  Contractor shall 
immediately notify Owner of any violation of this provision.  Contractor will not, and Contractor 
will direct its employees, agents and Subcontractors to not, make any payment or give anything of 
value, in either case to any government official (including any officer or employee of any 
Governmental Authority) to influence his, her, or its decision or to gain any other advantage for 
Owner or Contractor in connection with the Work to be performed hereunder.  Contractor is 
committed to complying with Applicable Law. 

5.1.9. [RESERVED]. 

5.1.10. [RESERVED]. 

5.1.11. Financial Condition.  Contractor is financially solvent, able to pay its debts 
as they mature, and possessed of sufficient working capital to complete its obligations under this 
Contract. 

5.1.12. Licenses.  All Persons who have been authorized by Contractor to perform, 
and who do perform, any portion of the Work have and will have all business and professional 
certifications required by Applicable Law to perform the services under this Contract. 
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5.1.13. Licensing Requirement.  Contractor (a) is, and through completion of the 
Project will be, licensed by the Contractor’s State License Board in Arizona, and (b) is licensed by 
the Construction and Industries Division of the New Mexico Regulation and Licensing 
Department, or any successor entity. 

5.2. Of Owner 

Owner represents, and warrants to Contractor, during the term of this Contract, that: 

5.2.1. Organization, Standing and Qualification.  Owner is a corporation, duly 
formed, validly existing, and in good standing under the laws of the State of New Mexico, and has 
full power and authority to execute, deliver and perform its obligations hereunder and to engage 
in the business Owner presently conducts and is and will be duly licensed or qualified to do 
business and in good standing in each jurisdiction wherein the nature of the business transacted by 
it makes such licensing or qualification necessary and where the failure to be licensed or qualified 
would have a material adverse effect on its ability to perform its obligations hereunder. 

5.2.2. Enforceable Contract.  This Contract has been duly authorized, executed, 
and delivered by or on behalf of Owner and is, upon execution and delivery, the legal, valid, and 
binding obligation of Owner, enforceable against Owner in accordance with its terms, except as 
such enforceability may be limited by applicable bankruptcy, insolvency or similar laws affecting 
creditors’ rights generally and by general equitable principles. 

5.2.3. No Conflict.  The execution, delivery and performance by Owner of this 
Contract will not conflict with or cause any default under:  (a) its organizational documents; 
(b) any indenture, mortgage, chattel mortgage, deed of trust, lease, conditional sales contract, loan 
or credit arrangement or other agreement or instrument to which Owner is a party or by which it 
or its properties may be bound or affected; or (c) any Applicable Laws. 

5.2.4. Governmental Approvals. The Owner Acquired Permits, other than 
NMPRC Approval, either have been obtained by Owner and are in full force and effect on the 
Effective Date or Owner will use its good faith efforts to obtain such Owner Acquired Permits so 
that they will be in full force and effect on or prior to the date on which they are required, under 
this Contract and Applicable Law, to be in full force and effect, so as to permit Owner to perform 
its obligations under this Contract.  Other than with respect to the Owner Acquired Permits, neither 
the execution nor delivery by Owner of this Contract requires the consent or approval of, or the 
giving of notice to or registration with, or the taking of any other action in respect of, any 
Governmental Authority.   

5.2.5. No Suits, Proceedings.  There are no material actions, suits, proceedings, or 
investigations pending or, to Owner’s knowledge, threatened against it at law or in equity before 
any court (United States or otherwise) or before any Governmental Authority (whether or not 
covered by insurance) that individually or in the aggregate could result in any materially adverse 
effect on the business, properties, or assets or the condition, financial or otherwise, of Owner or in 
any impairment of its ability to perform its obligations under this Contract.  Owner has no 
knowledge of any violation or default with respect to any order, writ, injunction, or any decree of 
any court or any Governmental Authority that may result in any such materially adverse effect or 
such impairment. 
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5.2.6. Business Practices.  Owner will not, and Owner will direct its employees, 
agents, and subcontractors, and their employees and agents not to, make any payment or give 
anything of value to any government official (including any officer or employee of any 
Governmental Authority) to influence his, her, or its decision or to gain any other advantage for 
Owner or Contractor in connection with the Work to be performed hereunder.  Neither Owner nor 
any of its employees or agents shall take any action that violates the United States Foreign Corrupt 
Practices Act or any similar Applicable Law.  Owner shall immediately notify Contractor of any 
violation of this covenant. 

5.2.7. Financial Condition.  Owner is financially solvent, able to pay its debts as 
they mature, and possessed of sufficient working capital to complete its obligations under this 
Contract. 

6. COST OF WORK 

6.1. Contract Price  

(a) As full compensation for the Work and all of Contractor’s obligations, 
hereunder Owner shall pay to Contractor a fixed price amount of one hundred ten million seven 
hundred eighty thousand four hundred and sixty Dollars ($110,780,460) (the “Contract Price”) 
plus estimated applicable gross receipts taxes of seven million three hundred forty two thousand 
Dollars ($7,342,000) based upon a NMGRT of seven and three quarter percent (7.75%) for a total 
of one hundred eighteen million one hundred twenty two thousand four hundred and sixty Dollars 
($118,122,460).  The Contract Price shall be changed only by the express terms set forth in this 
Contract including Changes in Work approved in accordance with Article 17, Excusable 
Conditions in accordance with Article 9, as set forth in this Article 6 and the terms of Article 22, 
Suspension.  The Contract Price shall be paid in accordance with Article 7.   

(b) The Contract Price may be adjusted at placement of the battery order with 
CATL pursuant to Exhibit V. 

(c) To the extent the cost of completing the Security Wall is greater or less than 
the Security Wall Allowance, the Contract Price shall be adjusted to reflect the actual and 
documented cost to be reasonably incurred by Contractor of completion of the Security Wall; 
provided, that when Contractor determines that the cost of completing the Security Wall will be 
greater or less than the Security Wall Allowance, Contractor and Owner will work together to 
provide for a Change in Work to identify the change of such cost pursuant to Section 17.3 that will 
set forth the adjustment in the Contract Price subject to the next sentence.  To the extent that any 
additional cost for the Security Wall is the result of modifications required to achieve the Noise 
Emissions Guarantees identified in Exhibit I, the Parties shall review such additional cost and 
Owner, at its sole discretion, may determine at Notice to Proceed to either (i) include such 
associated modifications and agreed costs plus overhead as set forth in Section 17.3 or (ii) exclude 
such costs and associated modifications including if the Parties cannot agree on such cost and 
associated modifications, in which case Owner will relieve Contractor of the requirement to 
achieve the Far-Field Noise Emissions Guarantees as set forth in Exhibit I, or an applicable portion 
thereof.  Failure of Owner to timely notify Contractor as set forth above shall entitle Contractor to 
relief for Owner Caused Delay pursuant to Article 9.  
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(d) To the extent the cost of completing the Security Management System is 
greater or less than the Security Management System Allowance, the Contract Price shall be 
adjusted to reflect the actual and documented cost to be reasonably incurred by Contractor of 
completion of the Security Management System; provided, that when Contractor determines that 
the cost of completing the Security Management System will be greater or less than the Security 
Management System Allowance, Contractor and Owner will work together to provide for a 
Change in Work to identify the change of such cost pursuant to Section 17.3 that will set forth the 
adjustment in the Contract Price. 

6.2. All Items of Work Included 

The Contract Price includes payment for: (a) all costs of Equipment and Materials 
(excluding the costs of Production Inputs, and the Electrical Interconnection Facilities, which costs 
are the exclusive responsibility of Owner), temporary equipment, labor, transportation, 
engineering, design and other services relating to Contractor’s performance of its obligations under 
this Contract and the Work (including any Intellectual Property Rights licensed under this 
Contract, expressly or by implication) provided by Contractor or such Subcontractors; (b) except 
as provided below, all United States federal, state, regional, and local taxes, goods and services 
taxes, and other sales taxes effective or enacted as of the Effective Date or thereafter, each as 
imposed on Contractor or its Subcontractors or the Work; (c) except as provided below, all other 
taxes, duties, levies, imposts, fees, or charges of any kind (whether in the United States or 
elsewhere and including, without limitation, any of the foregoing related to the importation of any 
items into the United States) arising out of Contractor’s or any such Subcontractor’s performance 
of the Work, including any increases thereof that may occur during the term of this Contract; and 
(d) any duties, levies, imposts, fees, charges, and royalties (and including, without limitation, any 
of the foregoing related to the importation of any items into the United States) imposed on 
Contractor or its Subcontractors with respect to any Equipment and Materials, labor, or services 
provided under this Contract.  The taxes covered hereby include occupational, excise, 
unemployment, FICA, sales, use, ownership, value-added, compensating and income taxes, state 
and federal gasoline and fuel taxes, property taxes on Contractor’s equipment, tools and supplies 
and any and all other taxes and duties on any item, Equipment and Materials, lease or service that 
is part of the Work, whether such tax is normally included in the price of such item or service or 
is normally stated separately, all of which shall be for the account of Contractor unless a Change 
in Law occurs.  The Contract Price shall not be increased with respect to any of the foregoing or 
with respect to any withholdings that Owner may be required to make in respect of any of the 
foregoing items unless a Change in Law occurs, in which event, the Contract Price shall be adjusted 
in accordance with Section 9.4.2.  Notwithstanding anything to the contrary in this Section 6.2, (i) 
each Party shall be responsible for payment of its own income taxes, and (ii) Contractor shall be 
responsible for property taxes on all materials and equipment used and owned by Contractor. 

7. TERMS OF PAYMENT 

7.1. Method of Compensation 

Owner shall compensate Contractor for performance of the Work in accordance with the 
Milestone Payment Schedule and the terms of this Article 7. 
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7.1.1. Taxes. Contractor is responsible for all New Mexico Gross Receipts Taxes 
incurred in the performance of this Contract, which will be reimbursed by Owner, provided all 
such NMGRT taxes are listed separately on each invoice submitted.  Contractor shall not thereafter 
seek reimbursement from Owner for any such taxes, or penalties or interest thereon. Contractor 
shall utilize appropriate New Mexico Nontaxable Transaction Certificates, or similar certificates 
from other states, where applicable, to minimize such gross receipts, compensating, sales, and 
other similar taxes.  If the sale of goods or performance of services by Contractor takes place on 
tribal land, Contractor will comply with applicable state and tribal laws governing the reporting 
and payment of gross receipts taxes on those transactions.  

7.1.2. Invoice.  Other than with respect to payment for completion of the Final 
Completion Project Milestone (which shall be governed by Section 7.2), Contractor may submit a 
Contractor’s Invoice based on the Project Milestone completed in the amount equal to the 
applicable Milestone Payment and any other amounts then payable by Owner to Contractor under 
Article 17 or any other provision hereof (without limiting Owner’s right to dispute in good faith 
any amounts requested for payment).  Contractor’s Invoice:  

(a)     shall include information reasonably required for Owner to assess the 
completion of the applicable Project Milestone for which Contractor is seeking a Milestone 
Payment, including, if applicable, the delivery of the Notice of Mechanical Completion in 
accordance with Section 14.3(a) or Notice of Substantial Completion in accordance with Section 
15.2(p); 

(b)     shall include an Unconditional Waiver and Release Upon Milestone Payment 
of Contractor for payments previously made by Owner, if any, pursuant to this Contract and a 
Conditional Waiver and Release Upon Milestone Payment of Contractor for the current payment 
made by Owner pursuant to this Contract; and 

(c)     shall include, with respect to each Major Subcontractor contracting directly 
with Contractor and performing services at the Site, in Owner’s sole discretion either: 

(i) a Conditional Waiver and Release Upon Milestone Payment of 
Subcontractor or, if such Subcontractor has completed all Work that such Subcontractor is to 
perform, an Unconditional Waiver and Release Upon Final Payment; provided that, with respect 
to the Project Milestone for Substantial Completion, Contractor shall include an Unconditional 
Waiver and Release Upon Final Payment for each Major Subcontractor, which shall be held in 
escrow and released simultaneously with payment in full for such Project Milestone; or 

(ii) a bond in form and substance reasonably acceptable to Owner, 
which bond shall name Owner as “obligee” thereof, and which bond shall be in an amount equal 
to the amount of such outstanding payment to Subcontractor.   
Contractor understands and agrees that, if any Contractor’s Invoice is inaccurate or incomplete or 
lacks reasonable detail, specificity, or supporting documentation required by this Article 7, then, 
to the extent of such deficiency, such Contractor’s Invoice shall not constitute a valid request for 
payment and Owner shall so notify Contractor of the same no later than ten (10) Business Days 
after receipt of said invoice. 

7.1.3. Payments.  Within twenty-one (21) days after Owner receives a 
Contractor’s Invoice under Section 7.1.2, Owner shall pay all amounts invoiced therein that are 
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then payable and not subject to a good faith dispute, subject, however, to any right of Owner to 
offset against such payment any amount then due from Contractor to Owner pursuant to any 
provision of this Contract. Contractor agrees to pay each of its Subcontractors in accordance with 
the payment terms set forth in each of its Subcontracts and in full compliance with Applicable 
Laws, including the New Mexico Prompt Payment Act.  

7.1.4.    Payment for Partial Project Milestones.  Other than payments due under, 
or made in accordance with, Articles 20 or 21, there shall be no payment for partial completion of 
a Project Milestone. 

7.2. Final Completion Payment 

Upon the delivery of the Notice of Final Completion in accordance with Section 15.3(m), 
Contractor shall submit a Contractor’s Invoice which shall set forth all amounts due to Contractor 
that remain unpaid (including the Final Completion Payment), and upon approval thereof by 
Owner, Owner shall pay to Contractor the Final Completion Payment and any such unpaid 
amounts.  Owner shall make the Final Completion Payment and payment of any such unpaid 
amounts within twenty-one (21) days after receipt of such Contractor’s Invoice if and only if 
Contractor has delivered the following items to Owner: 

(a) with respect to each Major Subcontractor contracting directly with 
Contractor and performing services at the Site, in Owner’s sole discretion, either: 

(i) an Unconditional Waiver and Release Upon Final Payment of 
Subcontractor; provided that, with respect to the Project Milestone for Final Completion, 
Contractor shall include an Unconditional Waiver and Release Upon Final Payment for each 
Subcontractor, which shall be held in escrow and released simultaneously with payment in full for 
such Project Milestone; or  

(ii) a bond in form and substance reasonably acceptable to Owner, 
which bond shall name Owner as “obligee” thereof, and which bond shall indemnify and fully 
protect Owner against any claim by such Subcontractor with respect to its right to be paid in 
connection with the Project or the performance of the Work in the amount outstanding under such 
Major Subcontractor; and 

(b) with respect to Contractor, an Unconditional Waiver and Release Upon 
Milestone Payment of Contractor for payments previously made by Owner pursuant to this 
Contract and a Conditional Waiver and Release Upon Milestone Payment of Contractor for the 
current payment made by Owner pursuant to this Contract. 

7.3. Outstanding Warranty Claims 

Subject to the provisions of Sections 7.7 and 18.7, upon the expiration of the Warranty 
Period, Contractor shall submit a Notice to Owner which shall set forth the value of the outstanding 
warranty claims under Article 18 which Contractor has not corrected in accordance with this 
Contract and are still due to Owner, and upon approval thereof by Owner (such approval not to be 
unreasonably withheld, conditioned or delayed), Contractor may reduce the stated value of the 
Warranty Bond in accordance with Section 7.7 to an amount equal to the value of the outstanding 
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warranty claims set forth in the Contractor’s Notice under this Section 7.3 if and only if Contractor 
has delivered the following items to Owner:   

(a) with respect to each Major Subcontractor that contracted directly with 
Contractor and performed any Work at the Site during the Warranty Period, in Owner’s sole 
discretion, either: 

(i) an Unconditional Waiver and Release Upon Final Payment of 
Subcontractor in accordance with Section 7.1 or 7.2, as applicable; or  

(ii) a bond in form and substance reasonably acceptable to Owner, 
which bond shall name Owner as “obligee” thereof, and which bond shall indemnify and fully 
protect Owner against any claim by such Subcontractor with respect to its right to be paid in 
connection with the Project or the performance of the Work; and 

(b) with respect to Contractor: 

(i) an Unconditional Waiver and Release Upon Milestone Payment of 
Contractor for payments previously made by Owner pursuant to this Contract and a Conditional 
Waiver and Release Upon Final Payment of Contractor for the current payment made by Owner 
pursuant to this Contract. 

7.4. Method of Payment 

All payments to be made to Contractor under this Contract shall be paid in Dollars and 
may, at Owner's option, be made in immediately available funds on the due date by Automated 
Clearing House or wire transfer to such bank account as is designated by Contractor to Owner or, 
if such date is not a Business Day, on the immediately succeeding Business Day to such account 
as may be designated by Contractor from time to time by Notice to Owner in accordance with 
Article 31. All letters of credit to be returned by Owner under this Contract shall be returned on 
the date required to be returned or, if such date is not a Business Day, on the immediately 
succeeding Business Day, to Contractor or the Eligible Issuer for cancellation as Contractor may 
direct.   

7.5. Disputes 

Failure by Owner to pay any amount subject to a good faith dispute until resolution of such 
dispute in accordance with this Contract shall neither in any respect alleviate, diminish, modify 
nor excuse the performance of Contractor’s obligations to perform hereunder.  Contractor’s 
acceptance of any payment shall not be deemed to constitute a waiver of amounts that are then in 
dispute.  Contractor and Owner shall use their reasonable efforts to resolve all disputed amounts 
reasonably expeditiously and in accordance with the provisions of Section 33.  No payment made 
hereunder shall be construed to be acceptance or approval of that part of the Work to which such 
payment relates or to relieve Contractor of any of its obligations hereunder.   

7.6. Contract Interest Rate 

Overdue payment obligations of the Owner and the Contractor hereunder shall bear interest 
from the date due until the date paid at a rate that is set forth in the Prompt Payment Act.  For the 
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avoidance of doubt, the obligation to pay interest shall apply to both Parties equally, including 
payments due to Owner from Contractor. 

7.7. Warranty Bond   

Upon Final Completion of the Project, and in order to secure, in part, Contractor’s 
performance and warranty obligations pursuant to Article 18, Contractor must deliver to Owner a 
Warranty Bond for the benefit of Owner in an initial amount equal to ten percent (10%) of the 
Contract Price (“Warranty Bond”).  Contractor shall obtain and maintain the Warranty Bond at its 
sole cost and expense. The Warranty Bond shall be in the form set forth in Exhibit M.  

7.7.1. Term of Warranty Bond.  The Warranty Bond must be maintained in full 
force and effect at all times until one hundred eighty (180) days after the expiration of the defect 
warranty period, subject to the adjustments provided for herein. At the conclusion of the initial 
Warranty Period, the Warranty Bond will be reduced to an amount equal to actual and projected 
costs of unremedied defects and warranty work, and an amount equal to the value of any re-
performance, repair, correction, or replacement of any Work.  

7.7.2. Draw on Warranty Bond.  Owner may draw upon the Warranty Bond 
pursuant to this Section 7.7 in the following situations: 

(a) If the Contractor fails to perform any obligations pursuant to Section 18.7 
or 18.8, then Owner shall be entitled to draw upon the Warranty Bond for the amount due by 
Contractor.   

(b) If Contractor fails to deliver to Owner an extended, or replacement 
Warranty Bond if required by this Contract not less than thirty (30) Days prior to the expiration of 
any then current Warranty Bond, then Owner shall be entitled to draw upon the Warranty Bond 
for the full amount.  

In addition to any other remedy available to it, Owner may draw from, offset against or make 
demand under such security to recover any amounts owing to it arising out of this Contract, 
including any damages due to Owner and any amount for which Owner is entitled to 
indemnification under this Contract.  Owner may draw from, offset against or make demand under 
all or any part of the amounts due to it from any form of security provided to Owner and from all 
such forms, in any sequence, as Owner may select. 

7.7.3. Release of Warranty Bond.  Owner shall have no obligation to release the 
Warranty Bond until the end of the Warranty Period.  Upon the end of the Warranty Period, Owner 
may draw upon the Warranty Bond for the value of any unperformed obligations of Contractor 
under Section 18.7 or 18.8, and shall return the Warranty Bond to Contractor if it has not been 
fully drawn down no later than fifteen (15) Business Days following the end of the Warranty 
Period. 
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8. COMMENCEMENT AND SCHEDULING OF THE WORK 

8.1. Notice to Proceed 

8.1.1. Commencement and Notice to Proceed. Owner shall cooperate with 
Contractor to provide as much advance notice as reasonably possible to Contractor, and shall 
endeavor to provide no less than thirty (30) days’ notice of the date it intends to issue the Notice 
to Proceed.  The Business Day after Owner provides Contractor with a Notice to Proceed shall be 
the “Notice to Proceed Date”.  On the Notice to Proceed Date, Contractor shall commence or if 
applicable, continue, with the performance of the Work (including any remaining Preliminary 
Work) in accordance with the Project Schedule and shall thereafter diligently pursue the Work.   

8.1.2. Preliminary Work to Proceed.  Owner and Contractor shall execute Limited 
Notice to Proceed 1 in the form of Exhibit Q simultaneously with the execution of this Contract.  
Thereafter, Owner may issue one or more additional Limited Notices to Proceed.  Other than as 
expressly set forth in any such Limited Notice to Proceed, Contractor shall not be obligated to 
commence any Work prior to the issuance of a Notice to Proceed by Owner. Any Work performed 
by or on behalf of Contractor under a Limited Notice to Proceed (“Preliminary Work”) shall 
comply with the terms of this Contract to the extent not modified by the express terms of such 
Limited Notice to Proceed. Contractor and Owner agree that a Limited Notice to Proceed, when 
issued, is hereby assumed by and incorporated into this Contract and (a) the Preliminary Work 
performed thereunder shall be deemed to be in part satisfaction of Contractor’s obligations 
hereunder, (b) all amounts paid to Contractor in accordance with a Limited Notice to Proceed shall 
be credited towards the Contract Price hereunder, and (c) the terms of this Contract shall apply to 
the Preliminary Work performed under a Limited Notice to Proceed.  Other than as expressly set 
forth in this Contract or otherwise agreed to between the Parties in writing, Contractor shall not 
commence any Work prior to the issuance of a Notice to Proceed by Owner. 

8.1.3. Right to Terminate.  If the Notice to Proceed has not been issued by August 
1, 2024  (or such other date as may be agreed in writing by the Parties), Contractor and Owner 
shall each have the right to terminate this Contract upon Notice to the other Party (which 
termination right shall terminate upon the issuance of the Notice to Proceed).  If this Contract is 
terminated pursuant to this Section 8.1.3 or Section 21.1, then neither Party shall have any further 
rights or obligations hereunder (other than such rights and obligations set forth in the aforesaid 
sections of this Contract or that by the express terms of this Contract survive the expiration or 
earlier termination of this Contract, including the obligation of Owner to pay Contractor for the 
Preliminary Work, if any, performed prior to termination of this Contract and any cancellation or 
other termination costs agreed in a Limited Notice to Proceed, if any), and Contractor shall not be 
entitled to any compensation for Work performed by, or costs incurred by, Contractor.     

8.2. Reserved 

8.3. Prosecution of Work 

Contractor shall prosecute the Work in accordance with the Project Schedule.   
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8.4. Project Schedule   

8.4.1. Project Schedule Updates.  The Project Schedule is as set forth in Exhibit 
O.  Until Final Completion, Contractor shall update its Project Schedule to reflect the current status 
of the Work; provided that, in no event shall Contractor’s update of the Project Schedule reflect a 
modification of the dates for completion of any Critical Path Item without Owner’s prior written 
consent.  At a minimum, the updates shall be performed and provided to Owner (in digital and 
hard-copy form) on a monthly basis as part of the Monthly Progress Report.  Contractor shall 
advise Owner of any proposed Project Schedule changes of more than fifteen (15) days and the 
reasons therefor.  Contractor shall employ a project management system satisfactory to Owner that 
is capable of providing schedule monitoring and analysis which shall include a comparison of the 
Project Schedule with the actual progress for each time period with all variances noted and shall 
provide such analysis and Project Schedule to Owner in a native file format, capable of 
manipulation by Owner, on a monthly basis.  Schedule analysis shall include a determination of 
the impact of such variance, if material, on the Project Schedule and any action necessary to correct 
the variance.  Utilizing the critical path method, Contractor shall continually be aware of factors 
that are delaying or that could delay completion of Critical Path Items by the applicable date on 
the Project Schedule, and Contractor shall take reasonable remedial actions within its control to 
eliminate or minimize schedule delays including, without limitation, overtime for the employees 
of Contractor and Subcontractors and the assignment of additional personnel and/or other 
resources. 

8.4.2. Schedule Recovery Plan.  If Owner reasonably believes Contractor cannot 
complete a Critical Path Item by the scheduled completion date set forth in Exhibit O as evidenced 
in the Project Schedule, for any reason that is not an Excusable Condition, Owner may notify 
Contractor in writing, and Contractor shall, within five (5) Business Days of receipt of Owner’s 
notice, provide to Owner a written Schedule Recovery Plan as necessary to minimize delay of the 
Project Schedule. Within five (5) Business Days after Owner’s receipt of such Schedule Recovery 
Plan, Owner shall deliver written comments to the Schedule Recovery Plan to Contractor. 
Contractor shall then resubmit a revised Schedule Recovery Plan after taking into consideration 
such comments as shall have been provided by Owner, as the case may be, within three (3) 
additional Business Days. Upon acceptance of the Schedule Recovery Plan by Owner, Contractor 
shall promptly proceed with implementing the Schedule Recovery Plan and continue to diligently 
pursue implementation of the Schedule Recovery Plan thereafter. Approval by Owner of such 
Schedule Recovery Plan shall not (a) be deemed in any way to have relieved Contractor of its 
obligations under this Contract relating to the failure to perform the Work in accordance with the 
Project Schedule, (b) be a basis for an increase in the Contract Price or (c) limit the rights of Owner 
under Section 16. Further, Contractor acknowledges that the implementation of any such Schedule 
Recovery Plan may result in material additional costs and expenditures for Contractor (including 
by way of overtime, additional crews and/or additional shifts). Contractor agrees that it shall not 
be entitled to a Change in Work or any other compensation or increase in the Contract Price or any 
adjustment to the Project Schedule in connection with the implementation of any such Schedule 
Recovery Plan. 

8.5. Remedial Plan 

Contractor shall, within five (5) Business Days after Contractor becomes aware of actual 
or potential delays in the performance, progress, or completion of the Work (other than by reason 
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of Force Majeure or Excusable Condition) that would jeopardize the achievement of a Critical Path 
Item in accordance with the Project Schedule, submit for approval by Owner, a Remedial Plan.  
Within five (5) Business Days after receipt of the Remedial Plan, Owner shall deliver written 
approval or disapproval of the Remedial Plan to Contractor, the approval thereof not to be 
unreasonably withheld.  If Owner disapproves all or any portion of the Remedial Plan, Owner shall 
approve those portions of the Remedial Plan that are acceptable and provide comments to those 
portions of the Remedial Plan that have been disapproved.  Contractor shall then revise the 
Remedial Plan to address such comments as shall have been provided by Owner and resubmit the 
revised Remedial Plan for Owner’s and the Engineer’s further comments within five (5) additional 
days.  Upon approval by Owner, Contractor shall promptly proceed with completing the Work in 
the manner specified by the Remedial Plan and with any additional Work as may be required under 
the Remedial Plan.  Contractor shall be responsible for all costs and expenses of implementing the 
Remedial Plan without any increase to the Contract Price.  Approval by Owner of a Remedial Plan 
shall not be deemed in any way to relieve Contractor of its obligations under this Contract relating 
to the failure to achieve Substantial Completion by the Substantial Completion Guaranteed Date, 
shall not be a basis for an increase in the Contract Price, and shall not limit the rights of Owner 
under Section 16.1 or 16.2.   

8.6. Progress Reporting 

Following the Notice to Proceed, Contractor shall prepare true and correct Monthly 
Progress Reports satisfying the requirements of Exhibit L and submit them to Owner within 
ten (10) days after the end of each calendar month through and until completion of the calendar 
month immediately following the Final Completion Date.  In addition, Contractor shall keep, and 
furnish to Owner at Owner’s request, such information as Owner or the Engineer may reasonably 
require.  Contractor also shall keep daily logs at the Site and shall provide to Owner weekly reports 
of actual construction progress as compared with scheduled progress. 

8.7. Meetings 

Contractor shall schedule and conduct monthly meetings with Owner and (at Owner’s 
option) the Engineer in accordance with the requirements of Exhibit A, before mobilization, at 
Owner’s office or such other location as the Parties may agree, and after mobilization, at the Site, 
or such other location as the Parties may agree, for the purpose of reviewing the progress of the 
Work and adherence to the Project Schedule.  The frequency of such meetings shall be established 
and modified, from time to time, by mutual agreement of the Parties;  provided, however, such 
meetings shall occur no less frequently than monthly; provided, further, if Owner reasonably 
believes that Contractor will complete fewer than all of the Critical Path Items within ten (10) days 
after the date scheduled in the Project Schedule for such Critical Path Items to be achieved, then 
Owner shall be entitled to require that meetings occur as frequently as weekly.  If Owner so 
requests, Contractor shall direct a Representative of any Subcontractor to attend such meeting.  
After commencement of the on-Site Work, Owner, Contractor, and any Subcontractor then 
performing Work on the Site shall each designate a Representative to attend weekly meetings to 
review and discuss the progress of the Work.  Contractor’s Representative at such weekly meeting 
shall provide a rolling two (2)-week look ahead schedule outlining the Work to be performed at 
the Site during the three calendar weeks following such meeting. 
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8.8. Acceleration of Work 

8.8.1. Owner Directive.  In accordance with the Change in Work procedure set 
forth in Section 17.3.1, Owner shall have the right to direct that the Work be accelerated by means 
of overtime, additional crews or additional shifts or resequencing of the Work notwithstanding that 
the Work may be progressing with or without delay in accordance with the established Project 
Schedule.  In such an event, Contractor shall use commercially reasonable efforts to accelerate the 
Work as directed, and the Contract Price shall be increased by the sum of (a) the actual, 
demonstrable and reasonable Direct Costs (without profit, overhead or contingency) expected to 
be incurred by Contractor because of such acceleration, plus (b) a ten percent (10%) allowance for 
profit, overhead and contingency, minus any net savings expected to be incurred because of such 
acceleration which shall be documented and presented to Owner prior to any increase in the 
Contract Price.  Contractor expressly waives any other compensation therefor unless otherwise 
agreed by Owner in writing in advance of performing the accelerated Work. 

8.8.2. General Provisions.  Owner shall have the right reasonably to audit 
Contractor’s calculated net savings incurred due to Owner’s acceleration Which shall be 
documented and presented to Owner prior to any increase in the Contract Price. In the event of 
any acceleration requested pursuant to this Section, Contractor shall promptly provide a plan for 
such acceleration, including Contractor’s recommendations for the most effective and economical 
acceleration.  Any acceleration of the Work not specifically requested by Owner in writing shall 
be at Contractor’s sole cost and expense. 

9. FORCE MAJEURE AND EXCUSABLE CONDITION 

9.1. Force Majeure 

No delay, failure or omission to carry out or observe any of the terms, provisions, or 
conditions of this Contract shall give rise to any claim by either Party against any other Party 
hereto, or be deemed to be a breach or default of this Contract if such delay, failure or omission 
shall be caused by or arise out of an event of Force Majeure.  No obligations of either Party that 
arose before the occurrence of an event of Force Majeure causing the suspension of performance 
shall be excused as a result of such occurrence.  If Owner or Contractor is prevented, wholly or 
partially, from performing its obligations under this Contract by an event of Force Majeure or, a 
Change in Law, said Party will be excused to the extent such performance is prevented by the 
event of Force Majeure or Change in Law (for which Contractor may be entitled to claim an 
Excusable Condition as set forth in this Contract).  The obligation to pay money in a timely manner 
for obligations, however, shall not be subject to the Force Majeure provisions.   

9.2. Notice 

If either Party’s ability to perform its obligations under this Contract is affected by an event 
of Force Majeure, or if Owner’s ability to perform its obligations under this Contract is affected 
by a Change in Law, or if Contractor’s ability to perform its obligations under this Contract is 
affected by an Excusable Condition, such Party (in the case of Force Majeure) or the Contractor 
(in the case of an Excusable Condition), or the Owner ( in the case of Change in Law) shall, 
promptly, but in all cases within ten (10) Business Days after such Party becomes aware of such 
delay give Notice (an “Excusable Condition Notice”) to the other Party of the occurrence of such 
event.  For the avoidance of doubt, only Contractor may issue an Excusable Condition Notice in 
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respect of or arising out of an Excusable Condition (and Owner, with respect to a Force Majeure 
or Change in Law for which Contractor may be entitled to claim an Excusable Condition as set 
forth in this Contract).  Within ten (10) days after delivery of such Notice, the Party claiming an 
event of Force Majeure, Change in Law or Excusable Condition shall provide reasonable evidence 
to the extent practicable to the other Party of the nature of the event, its anticipated duration and 
effect upon the performance of such Party’s obligations, and any action being taken to avoid or 
minimize its effect.  The Party claiming an event of Force Majeure, Change in Law or Excusable 
Condition shall have a continuing obligation to deliver to the other Party additional documentation 
and/or analysis supporting its claim regarding an event of Force Majeure, Change in Law or 
Excusable Condition promptly after such information is available to the party claiming such event 
of Force Majeure, Change in Law or Excusable Condition.  The burden of proof shall be on the 
Party claiming to be affected pursuant to this Section 9.2.  Any delay in providing a Excusable 
Condition Notice or in providing supporting documentation as and when required pursuant to this 
Section 9.2 (other than any such delay which itself arises out of Force Majeure or an Excusable 
Condition) shall be deemed a waiver and release of the delayed Party’s right to claim the 
occurrence as an event of Force Majeure or Excusable Condition, but only to the extent that such 
failure or delay actually prejudices the non-claiming Party.  Each of the Parties acknowledges that 
a delay in issuing its claim may prejudice the non-claiming Party’s ability to reasonably determine 
whether the cost or schedule extension claimed were actually and demonstrably incurred as a result 
of such Force Majeure, Change in Law and/or Excusable Condition.  Within ten (10) days after an 
event of Force Majeure, Change in Law or Excusable Condition has ended, the Party that was 
affected by such event of Force Majeure, Change in Law or Contractor (if the Contractor was 
affected by an Excusable Condition), shall give Notice to the other Party of: (i) the length of time 
such event of Force Majeure, Change in Law or Excusable Condition was in effect; (ii) in the case 
of Contractor, the effect Contractor claims the Excusable Condition had on the Contract Price; and 
(iii) the effect such Party claims such event of Force Majeure, Change in Law or Excusable 
Condition had on the Guaranteed Dates. 

9.3. Force Majeure: Scope of Suspension; Duty to Mitigate 

The suspension of performance due to an event of Force Majeure shall be of no greater 
scope and no longer duration than is required by such event.  The excused Party shall use its 
reasonable efforts: 

(a) to mitigate the duration of, and costs arising from, any suspension or delay 
in the performance of its obligations under this Contract; 

(b) to continue to perform its obligations under this Contract; and 

(c) to remedy its inability to perform. 

When the affected Party is able to resume performance of its obligation under this Contract, such 
affected Party shall give the other Party Notice to that effect.  

9.4. Contractor’s Remedies 

9.4.1. Force Majeure   
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(a) If an event of Force Majeure occurs that is claimed by Contractor and affects 
Contractor’s ability to perform under this Contract and causes an Actual Delay, then the 
Guaranteed Dates and other relevant dates hereunder (including the Project Schedule for 
performance of Critical Path Items) shall be extended by the period of the Actual Delay, and the 
Project Schedule shall be correspondingly adjusted by the period of the Actual Delay, provided 
Contractor is working diligently to mitigate the impact of the event of Force Majeure and is making 
reasonable efforts to continue to perform its obligations under this Contract.   

(b) If an event of Force Majeure occurs that increases the Direct Costs of 
Contractor to perform this Contract by more than one hundred thousand Dollars ($100,000), 
Contractor shall be entitled to Contract Price relief above such amount equal to the Direct Costs 
actually, demonstrably and reasonably incurred by Contractor because of such Force Majeure 
event; provided, that Contractor shall only be liable for up to a maximum of four hundred thousand 
Dollars ($400,000) in the aggregate for all Force Majeure events validly claimed pursuant to this 
Section 9.4.1 (notwithstanding the $100,000 threshold above), above which Contractor shall be 
entitled to Contract Price relief above such amount equal to the Direct Costs actually, demonstrably 
and reasonably incurred by Contractor because of such aggregate of Force Majeure events.   

9.4.2. Excusable Condition.  If an Excusable Condition, other than an event of 
Force Majeure, occurs that affects Contractor’s ability to perform under this Contract and causes 
an Actual Delay to which Contractor is entitled to relief pursuant to this Article 9 and/or impacts 
the Contract Price, then: 

(a)       the Guaranteed Dates and the Project Schedule (including dates on the 
Project Schedule for performance of Critical Path Items) shall be extended by the period of Actual 
Delay; and 

(b)          for an Owner Caused Delay and failure of Owner to issue NTP by the date 
set forth in the definition of Excusable Condition, the Contract Price shall be increased by an 
amount equal to the sum of: (i) the Direct Costs actually, demonstrably and reasonably incurred 
by Contractor because of such Excusable Condition plus (ii) a ten percent (10%) allowance for 
profit, overhead and contingency, minus any net savings incurred because of such Excusable 
Condition which shall be documented and presented to Owner prior to any increase in the Contract 
Price; and (b) for all other Excusable Conditions other than an event of Force Majeure, the Contract 
Price shall be increased by an amount equal to the sum of: (A) the Direct Costs actually, 
demonstrably and reasonably incurred by Contractor because of such Excusable Condition plus 
(B) a five percent (5%) allowance for profit, overhead and contingency, minus any net savings 
incurred because of such Excusable Condition; provided, that if the aggregate amount of Margin 
paid by Owner pursuant to this subsection (B) equals five hundred thousand Dollars ($500,000), 
the Margin shall not apply to any further Contract Price increases with respect to subsection (b) or 
Section 22.3 and Owner shall only be liable for the Direct Costs actually, demonstrably and 
reasonably incurred by Contractor because of such Excusable Condition. 

(c)      Contractor expressly waives any other compensation as a result of such 
Excusable Condition. 
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10. SUBCONTRACTORS AND VENDORS 

10.1. Use of Certain Subcontractors 

Attached hereto as Exhibit G is a list of Owner approved Major Subcontractors.  
Contractor shall be required to source the noted services and equipment for the Project from this 
list.  Should Contractor propose to add a Major Subcontractor to Exhibit G during the term of 
this Contract, Contractor shall provide Notice to Owner of such proposed Major Subcontractor 
and the specific Work that such Major Subcontractor will provide.  Within five (5) Business 
Days of receipt of such Notice, Owner shall notify Contractor whether it approves (such 
approval not to be unreasonably withheld) or rejects such proposed Major Subcontractor.  If 
Owner approves such proposed Major Subcontractor, the proposed Major Subcontractor shall be 
added to Exhibit G pursuant to a Change in Work. Contractor shall execute appropriate New 
Mexico Nontaxable Transaction Certificates, or similar certificates from other states, to 
Subcontractors, where applicable, to minimize such gross receipts, compensating, sales, and 
other similar taxes.  

  

10.2. No Approvals; Contractor Responsible for Work 

The review by Owner of any Subcontractor under this Article 10 shall not: (a) constitute 
any approval of the Work undertaken by any such Person; (b) cause Owner to have any 
responsibility for the actions, the Work, or payment of such Person or create an employer-
employee relationship with any such Subcontractor; or (c) in any way relieve Contractor of its 
responsibilities and obligations under this Contract.   

10.3. Information; Access 

Contractor shall furnish such information relative to its Subcontractors as Owner may 
reasonably request in connection with its approval right in Section 10.1. 

10.4. Terms in Subcontracts   

Contractor shall cause all Work performed under any Subcontract to be performed in 
accordance with the applicable requirements of this Contract.  No Subcontract or purchase order 
shall bind or purport to bind Owner. 

10.5. Cooperation With Other Contractors 

Contractor shall cooperate and cause its Subcontractors to cooperate with Owner and any 
Owner’s Separate Contractors who may be working at or near the Site in order to assure that neither 
Contractor nor any of its Subcontractors unreasonably hinders or increases, or makes more difficult 
than necessary, the work being performed by Owner or Owner’s Separate Contractors, provided, 
however, the foregoing shall not limit Contractor’s rights to claim relief pursuant to Article 9.  
Owner shall cooperate and cause Owner’s Separate Contractors to cooperate with Contractor and 
the Subcontractors who may be working at or near the Site in order to assure that neither Owner 
nor any of Owner’s Separate Contractors unreasonably hinders or increases, or makes more 
difficult than necessary, the Work being performed by Contractor and the Subcontractors.  Without 
limiting the foregoing, Contractor acknowledges that Owner’s Separate Contractors will be 
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constructing, installing and completing the Electrical Interconnection Facilities at the Site while 
Contractor is performing the Work, and both Parties covenant to cooperate in connection therewith 
and to provide reasonable access to the Site, to such Subcontractors and Owner’s Separate 
Contractors. 

10.6. Prompt Payment by Contractor of Subcontractors and Suppliers   

Contractor and all Subcontractors shall make prompt payment, within seven (7) days after 
receipt of payment from PNM or Contractor, to their respective Subcontractors and suppliers for 
amounts owed for material or services performed for the Work, in accordance with the Prompt 
Payment Act.  If Contractor or any Subcontractor fails to make such prompt payment, then 
Contractor and such Subcontractor shall pay interest on such amounts owed at the rate and for the 
time period specified from time-to-time in the Prompt Payment Act. 

11. LABOR RELATIONS 

11.1. General Management of Employees 

Subject to Section 11.5, and notwithstanding the provisions of Section 11.2, Contractor 
shall preserve its rights to exercise, and shall exercise, its management rights in performing the 
Work. 

11.2. Labor Disputes 

Contractor shall use reasonable efforts to adopt policies and practices designed to avoid 
work stoppages, slowdowns, disputes and strikes, and to minimize the risk of labor-related delays 
or disruption of the progress of the Work.  Contractor shall advise Owner promptly, in writing, of 
any actual or threatened labor dispute of which Contractor has knowledge that might materially 
affect the performance of the Work by Contractor or by any of its Subcontractors.  Notwithstanding 
the foregoing, the settlement of strikes, walkouts, lockouts or other labor disputes shall be at the 
discretion of the Party having the difficulty. 

11.3. Personnel Documents 

Contractor shall ensure that all its personnel and personnel of any Subcontractors 
performing the Work are, and at all times shall be, in possession of all such documents (including, 
without limitation, visas, driver’s licenses and work permits) as may be required by any and all 
Applicable Laws. 

11.4. Key Personnel 

Contractor shall provide staff to supervise and coordinate the Work of Contractor and 
Subcontractors on the Site.  To the extent such Key Personnel are employed by Contractor, 
Contractor shall not modify such roles of the Key Personnel described in Exhibit J.  Any 
replacement of the Key Personnel of Contractor shall be subject to the prior written consent of 
Owner, which consent shall not be unreasonably withheld.  If Owner fails to respond to a request 
for consent within five (5) Business Days after Contractor’s request, Owner shall be deemed to 
have consented to the proposed individual.   
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11.5. Replacement at Owner’s Request; Site Access 

Promptly (and no later than one (1) Business Day) after request by Owner, the Parties shall 
discuss Owner’s request to deny access to or remove from the Site and performance of the Work 
any natural person.  Contractor shall deny access to or remove from the Site and performance of 
the Work as soon as reasonably practicable, any such natural person (including any of the Key 
Personnel) following such discussion if Owner still desires such removal.  To the extent Contractor 
has actual knowledge thereof, Contractor may not bring former employees of Owner (or any of its 
Affiliates) onto the Site in any capacity without prior written approval from Owner (such approval 
not to be unreasonably withheld, conditioned or delayed). 

11.6. Project Manager 

Contractor’s Project Manager designated on Exhibit J has full responsibility for the 
prosecution of the Work and shall act as a single point of contact in all matters on behalf of 
Contractor (but who shall not be authorized to execute or make any amendments to, or provide 
waivers under, this Contract, except that such Project Manager shall be authorized to execute 
Change in Work Forms under Article 17).  

11.7. Labor Relations 

Contractor shall be responsible for all labor relations matters relating to the Work. Owner 
shall use all commercially reasonable efforts to support Contractor in the negotiation, execution, 
and enforcement of any project labor agreement to be entered into by Contractor in relation to the 
Project, if applicable, and shall not interfere or impede Contractor’s ability to manage its 
relationship with the union labor under the project labor agreement for this Project.  

11.8. NMPUA Apprentices 

Contractor shall comply with the New Mexico Apprenticeship Requirements.  During the 
construction phase of the Project (commencing with Notice to Proceed and ending upon 
Substantial Completion), Contractor and its Subcontractors shall employ, in the aggregate, a 
number of apprentices such that (a) the total number of apprentices employed by Contractor and 
its Subcontractors in the construction of the facility during such construction phase is no less than 
(b) seventeen and one-half percent (17.5%) of the total number of laborers and mechanics 
employed by Contractor and its Subcontractors in the construction of the facility during such 
construction phase, subject to the New Mexico Apprenticeship Requirements.  
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11.9. IRA Labor Requirements 

11.9.1 Labor Requirements Compliance.  Contractor shall comply with, and shall 
cause its Subcontractors to comply with, the Labor Requirements with respect to all applicable 
labor employed or utilized by Contractor or its Subcontractors (as applicable) in the performance 
of all construction Work under this Contract.  In no event shall Contractor have responsibility or 
risk for any noncompliance with the Labor Requirements by any Excluded Labor and, for the 
purpose of determining Contractor’s compliance with the Labor Requirements, any threshold, 
ratio, percentage, rate, or other calculation shall be determined solely on the basis of labor 
employed or utilized by Contractor and its Subcontractors and shall specifically exclude Excluded 
Labor. 

11.9.2 Assumptions and Change in Law.  The Parties acknowledge that the Contract 
Price is based on (i) the written interpretation of and guidance with respect to the Labor 
Requirements in effect as of the Effective Date, and (ii) the assumptions set forth in Exhibit S-1 
with respect to the locality, construction type, applicable labor classifications and work to be 
performed by such classifications, prevailing wage and fringe benefits rates, apprentice wage rates, 
and state apprentice-to-journey worker ratio applicable to the Project. Contractor shall be entitled 
to a Change in Work for an adjustment to the Contract Price, Project Schedule, and/or other 
applicable provisions to the extent that any of the foregoing interpretation, guidance, or 
assumptions deviate from those circumstances actually required in order to comply with the Labor 
Requirements. Within ninety (90) days after the Effective Date, Owner and Contractor shall 
collaborate to prepare a conformance request to submit to the U.S. Department of Labor for the 
purpose of obtaining an updated determination of the applicable labor classifications, Work to be 
performed by such classifications, and prevailing wage and fringe benefits rates for the Project. 
Owner shall be responsible for submitting such conformance request to U.S. Department of Labor 
and Contractor shall provide reasonable support in respect of such request.  Contractor shall be 
entitled to a Change in Work to the extent any conformance request results in a determination 
which deviates from the assumptions set forth in Exhibit S-1. 

11.9.3 Quarterly Reporting.  For each calendar quarter during the period 
commencing with the first calendar quarter in which construction Work occurs at the Site and 
continuing until the calendar quarter in which the earlier of (i) the Final Completion Date occurs, 
or (ii) termination of this Contract as permitted herein occurs, Contractor shall provide Owner with 
the Labor Compliance Quarterly Report within thirty (30) days after the end of each applicable 
calendar quarter.  Notwithstanding anything to the contrary herein, to the extent that the reporting 
obligations under this Section 11.9 require the disclosure of personal identifiable information of 
any laborers, mechanics, or other personnel (i.e., name, address, social security number or other 
identifying number or code, telephone number, email address, etc.), then Contractor and/or the 
applicable Subcontractors may take appropriate protective measures with respect to such 
information, including, without limitation, redacting any such information or utilizing alternative 
identification codes or numbers in lieu of such information. 

11.9.4 Labor Compliance Final Report.  Within thirty (30) days after Owner’s 
execution of the Notice of Substantial Completion, Contractor shall prepare and deliver to Owner 
a report (the “Labor Compliance Final Report”) containing the following information:  

(a) As of the Substantial Completion Date, a breakdown of (i) the wage rates 
paid by Contractor and its applicable Subcontractors to any laborers and mechanics employed by 
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them in performing construction work at the Site, and (ii) the applicable prevailing wage rate 
required by the Prevailing Wage Requirements; 

  
(b) If the Good Faith Efforts Exception does not apply to the Project, as of the 

Substantial Completion Date, a breakdown of (i) the total Labor Hours worked with respect to the 
Project, (ii) the total Labor Hours worked by Qualified Apprentices with respect to the Project, 
and (iii) the total number of laborers, mechanics, and Qualified Apprentices employed by 
Contractor and its Subcontractors in performing construction work with respect to the Project; and 

  
(c) In the event of any noncompliance on the part of Contractor or its 

Subcontractors with respect to the Labor Requirements, a reasonably detailed statement of the 
particulars of such noncompliance event. 
  
Within thirty (30) days following the receipt of the Labor Compliance Final Report, Owner shall, 
in good faith, review the Labor Compliance Final Report and submit to Contractor in writing either 
(x) Owner’s agreement to the Labor Requirements compliance matters as set forth in the Labor 
Compliance Final Report, or (y) Owner’s objections or proposed changes to the Labor Compliance 
Final Report.  Unless Owner objects or proposes changes to the Labor Compliance Final Report 
in writing to Contractor prior to the expiration of such thirty (30)-day period, the Labor 
Compliance Final Report prepared and delivered by Contractor to Owner shall be deemed agreed 
upon and Owner shall be deemed to have waived any claim to dispute the Labor Compliance Final 
Report or Contractor’s compliance with the Labor Requirements.  If Owner timely objects or 
proposes changes to the Labor Compliance Final Report in writing to Contractor, then the Parties 
shall negotiate in good faith and attempt to resolve any dispute with respect to the objections or 
proposed changes from Owner within thirty (30) days after Contractor’s receipt of Owner’s 
objections or proposed changes to the Labor Compliance Final Report.  In the event that the Parties 
are unable to resolve any such dispute during the additional thirty (30)-day period, each Party shall 
be entitled to the dispute resolution provisions of Article 33 with respect to such dispute. 

11.9.5 Noncompliance Remedy.  The Labor Compliance Final Report, as agreed 
by the Parties or finally determined by the dispute resolution procedure under Article 33, shall be 
final and conclusive for purposes of determining Contractor’s compliance with the Labor 
Requirements under this Section 11.9.  To the extent that the Labor Compliance Final Report 
identifies any noncompliance on the part of Contractor or its Subcontractors with respect to the 
Labor Requirements, Contractor shall make the following payments (collectively, the “Labor 
Compliance Payments”): 

(a) For each laborer or mechanic who was paid wages at a rate below the rate 
required by the Prevailing Wage Requirements, Contractor shall pay (or cause the applicable 
Subcontractor to pay) to such laborer or mechanic an amount equal to the total amount set forth in 
Section 45(b)(7)(B)(i)(I) of the Code; 

  
(b) For each laborer or mechanic who was paid wages at a rate below the rate 

required by the Prevailing Wage Requirements, Contractor shall pay to Owner an amount equal to 
the total amount set forth in Section 45(b)(7)(B)(i)(II) of the Code; and 
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(c) For each Labor Hour for which the Apprenticeship Requirements were not 
satisfied, Contractor shall pay to Owner an amount equal to the total amount set forth in Section 
45(b)(8)(D)(i)(II) of the Code. 
  
Contractor shall pay the Labor Compliance Payments within thirty (30) days after final agreement 
or resolution with respect to the Labor Compliance Final Report under this Section 11.9.  The 
payment of the Labor Compliance Payments by Contractor shall be Owner’s sole and exclusive 
remedy for any noncompliance with the Labor Requirements under this Section 11.9. 
 

12. INSPECTION; EFFECT OF REVIEW AND COMMENT 

12.1. Right to Reject Work 

Regardless of whether payment has been made therefor, Owner shall have the right to 
reject, at any time prior to Substantial Completion, any portion of the Work completed before 
Substantial Completion that contains any Defect.  Upon such rejection, Contractor shall promptly 
remedy, at its sole cost and expense, any Defect that is identified by Owner as giving rise to such 
rejection; provided, however, that if such Defect is a Non-Critical Deficiency, it may be included 
on the Punchlist and remedied by Contractor in accordance with Section 15.1.  If such Defect is 
something for which Contractor or any of its Subcontractors or Vendors is not responsible, then 
the work involved in the remedy of such Defect will be considered a Change in Work resulting 
from an Owner Directive and will be subject to the terms of Section 17.4.  

12.2. Inspection 

Contractor understands that Owner and any other person authorized in writing by Owner 
and their respective Representatives and consultants (including the Engineer) have the right to 
observe and inspect the Work.  Upon reasonable Notice to Contractor by Owner, Contractor shall 
allow Owner and its Representatives (including the Engineer) reasonable access to the Work 
(including Equipment and Materials under fabrication) and the Project.  Contractor shall use 
commercially reasonable efforts to arrange reasonable access at Owner’s expense, for Owner and 
its Representatives (including the Engineer) to inspect Equipment and Materials at the location of 
fabrication and any factory or other off-Site tests conducted with respect to such Equipment and 
Materials.  Owner also shall be entitled to inspect, review, and (as applicable) approve the 
Contractor Deliverables.  Contractor shall comply with all inspection and testing requirements.  In 
addition to the foregoing, upon prior written notice, Contractor agrees to permit any Governmental 
Authority reasonable access to the Site to inspect the Project if such inspection is reasonably 
required under the applicable tariff or Applicable Law.  Any party arriving on Site to observe and 
inspect the Work shall abide by all of Contractor’s safety programs and procedures, and in any 
case, such inspections shall not delay or interfere with the performance of the Work.  In no case, 
however, shall Owner be responsible for any delay or interference in Contractor performing the 
Work due to (i) an inspection conducted by Governmental Authorities or (ii) an inspection 
conducted by or on behalf of Owner where Owner has a reasonable basis to believe a safety 
violation has or may occur with respect to the Work or the Project.  
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12.3. Drawings and Specification Table  

Within thirty (30) days after the date Limited Notice to Proceed is issued by Owner to 
Contractor, Contractor shall provide a Notice to Owner attaching the Drawings and Specification 
Table identifying all Contractor Deliverables to be delivered to Owner for review, comment, and 
if applicable, approval, in accordance with Table 5-1 in Section 5.10 – Submittals of Exhibit A, 
the deadline for delivery thereof, and Owner’s time period for review and comment with respect 
thereto.  Owner shall have the right to promptly review and comment on such Drawings and 
Specification Table.  If Owner provides any comments with respect to the Drawings and 
Specification Table to Contractor, then Contractor shall incorporate changes into such Drawings 
and Specification Table addressing such comments, and resubmit the same to Owner.  Such 
incorporation of changes to address Owner’s comments shall not be considered a Change in Work.  
If Owner fails to comment within fifteen (15) days after receipt of such Notice, then Owner shall 
be deemed to have accepted such Drawings and Specification Table. 

12.4. Owner Review of Documents 

Contractor shall submit to Owner for review soft copies (in normal construction formats) 
of all Contractor Deliverables, and if requested by Owner, a hard (printed) copy of any Contractor 
Deliverables, in accordance with the requirements of Exhibit A and the Drawings and 
Specification Table.  Owner shall have the right to make all such materials available to the 
Engineer.  Contractor shall ensure that all such items undergo a comprehensive review and 
approval process before submission of such items to Owner.  After receipt of any Contractor 
Deliverable, Owner shall have the right, during the time period for Owner’s review specified in 
the Drawings and Specification Table, to describe errors or omissions in the design identified in 
such Contractor Deliverable.  Notwithstanding anything in Article 7 to the contrary, until Owner 
has completed its review, which in any case shall not exceed the time specified in Exhibit A, 
Section 5 for such Contractor Deliverable, Contractor shall neither: (a) issue any purchase order 
based on any Contractor Deliverable; nor (b) release any Contractor Deliverable for use in 
connection with the Work; nor (c) submit any Contractor’s Invoice with respect to any Contractor 
Deliverable. 

12.5. Remedy of Flaws 

If Owner identifies any errors or omissions in the design with respect to any Contractor 
Deliverables submitted for review, then Contractor shall incorporate changes into such Contractor 
Deliverables addressing and remedying the errors and omissions and resubmit the same to Owner, 
and such incorporation of changes to address Owner’s comments shall not be considered a Change 
in Work, subject in all respect to Contractor’s rights pursuant to Article 33. 

12.6. Limitation on Owner’s Obligations 

Inspection, review, approval or comment by Owner with respect to any Subcontract or any 
Drawings and Specifications, samples, and other documents, or any other work or services 
performed by Contractor or any Subcontractor or Vendor, is solely at the discretion of Owner and 
shall not in any way affect or reduce Contractor’s obligations to complete the Work in accordance 
with the provisions of this Contract nor be deemed to be a warranty, approval or acceptance by 
Owner with respect thereto. 
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12.7. Inspection by Contractor 

Contractor shall perform all inspection, expediting, quality surveillance, and other like 
services required for performance of the Work, including inspecting all Equipment and Materials 
that comprise the Project or that are to be used in the performance of the Work. 

 

13. SITE CONDITIONS 

13.1. Site Conditions 

Contractor has inspected and is familiar with the Site Conditions.  Solely for the purposes 
of Contractor’s performance of the Work, and, based on Contractor’s investigations, Contractor 
has correlated its findings and observations regarding the Site Conditions with the requirements of 
this Contract and, except as set forth in Section 13.2, the Site constitutes an acceptable and suitable 
site for the construction and operation of the Project in accordance with the requirements of this 
Contract. Contractor will provide immediate notice to Owner of the existence of any conditions at 
the Site that might create a safety hazard or pose a risk of harm to Owner or any of Owner’s 
Separate Contractors’ operations.  Contractor subsequently will cause the Work to be performed 
in a manner that accounts for such conditions and as necessary to assure the safety of all persons 
at or near the Site and to prevent damage to property and bodily injury.  

13.2. Unforeseen Site Conditions 

Contractor specifically acknowledges and accepts the Site Conditions other than the 
Unforeseen Site Conditions or Site Conditions materially adversely impacted as a result of another 
Excusable Condition. The Substantial Completion Guaranteed Date shall not be extended, the 
Contract Price shall not be modified, and Contractor shall not be entitled to request or be granted 
any Change in Work, as a result of any Site Conditions other than with respect to unforeseen 
conditions or Site Conditions materially adversely impacted as a result of another Excusable 
Condition.  “Unforeseen Site Conditions” means the presence or the discovery of subsurface or 
latent physical conditions on the Site (i) differing materially from those indicated in the Owner-
Supplied Information and the Civil Works Assumptions as of the Effective Date or (ii) that 
reasonably could not have been known by Contractor (recognizing the Civil Works Assumptions 
set forth in Section A—11 of Exhibit A), which may include geotechnical and soil conditions, as 
well as the presence of archaeological, religious, or historical remains or artifacts (including any 
stone implements, dwelling sites, animal bones, human bones, fossils, or any other items of cultural 
significance), munitions, unmapped underground piping and conduit or underground water or 
springs, the presence of Hazardous Material not brought onto the Site by Contractor or any 
Subcontractor, and any flora or fauna that is endangered, threatened, or protected under any 
Applicable Law, and that in each case materially impact the Work.  

13.3. Signs 

Contractor shall not place or maintain, or permit to be placed or maintained, any sign, bill, 
or poster on or about the Site without the prior consent of Owner; provided, however, such 
approval is not required to place any signs, bills or posters related to Contractor’s safety and quality 
program or required by Applicable Law or related to Contractor’s standard work protocols.  
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13.4. Archeological or Historical Finds 

In the event that any relics or items with archeological or historical value or other valuable 
materials are discovered on the Site by Contractor or any Subcontractor or Vendor, Contractor 
shall immediately notify Owner and await the decision of Owner before proceeding with any 
further Work that might adversely impact such relics, items, or materials.  Neither Contractor, nor 
any Subcontractor or Vendor, shall have any property rights to such relics, items, or materials. 

13.5. Security 

Contractor shall provide security for the Site commencing upon mobilization, as well as 
any off-Site security reasonably necessary to protect the Work in accordance with Applicable Laws 
and any other reasonable requirements imposed by Owner set forth in the Statement of Work or 
any Governmental Authority.  The admission of Persons to the Site shall be controlled by 
Contractor at all times from mobilization through Substantial Completion, and Contractor shall 
ensure that no Person who is not required for the performance or supervision of the Work shall be 
admitted.  Contractor shall perform the Work in accordance with the approved safety and security 
assurance program as further described in Section 4.9.   

14. PERFORMANCE GUARANTEES AND TESTS. 

14.1. Performance Guarantees and Other Requirements 

Contractor shall perform the Work so the Project satisfies the Performance Guarantees and 
other testing requirements and guarantees set forth in Exhibit I.  Subject to Section 16.2, 
Contractor shall demonstrate that the Project satisfies the Performance Guarantees and other 
testing requirements and guarantees set forth in Exhibit I prior to Substantial Completion by 
satisfactorily running and completing the Acceptance Tests as set forth in Exhibit I.  Pursuant to 
the provisions of Section 14.3(b), Contractor shall monitor, observe and collect the data produced 
during the Acceptance Tests.  Except for the costs that Contractor can reasonably demonstrate 
were the responsibility of Owner under the terms of this Contract, Contractor shall be responsible 
for all costs and expenses (except the Production Inputs) for any Acceptance Tests conducted.   

14.2. Acceptance Test Schedules 

Contractor shall agree on Acceptance Test schedules with Owner and the Engineer at least 
one hundred twenty (120) days in advance of the initiation of any Acceptance Test.  When 
Contractor establishes the final scheduled date(s) for the Acceptance Tests required pursuant to 
this Contract, it shall give Owner at least ten (10) Business Days’ prior Notice thereof.  Contractor 
shall keep the Project Representative continuously apprised of the specified schedule, and changes 
therein, for the commencement and performance of Acceptance Tests, and shall give the Project 
Representative at least two (2) Business Days’ prior Notice of the re-performance of any 
Acceptance Test.   

14.3. Mechanical Completion; Acceptance Tests 

After satisfaction by Contractor or waiver by Owner of the requirements to Mechanical 
Completion for Project Mechanical Completion. 
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(a) Contractor shall issue to Owner a Notice of Mechanical Completion stating 
that Contractor believes it has satisfied the requirements to Mechanical Completion, and a report 
of the Work completed with sufficient detail to enable Owner and the Engineer to determine 
whether Mechanical Completion has been achieved.  Owner shall execute and acknowledge 
Contractor’s Notice of Mechanical Completion confirming that Mechanical Completion has 
occurred as soon as possible, and in no event more than ten (10) Business Days after satisfaction 
in full by Contractor of all of the requirements to Mechanical Completion; provided, however, that 
the Mechanical Completion Date shall be the date of actual satisfaction or waiver of the 
requirements for Mechanical Completion, not the date Owner executes and acknowledges 
Contractor’s Notice of Mechanical Completion.  

(b) Contractor shall achieve Mechanical Completion for the Project, and start 
up of the Project, and shall satisfy all of its other obligations under this Contract to ensure that the 
Project has been completed and that all components have been properly adjusted and tested prior 
to conducting the Acceptance Tests.  Contractor shall conduct the Acceptance Tests for the Project 
in accordance with the Acceptance Test Procedures and Exhibit I.  Contractor shall have overall 
control over the Project during the performance of the Acceptance Tests and shall direct the 
operation of the Project during the Acceptance Tests in accordance with the Acceptance Tests 
Procedures and Exhibit I.  The Representatives of Owner and the Engineer shall have the right to 
be present during any Acceptance Tests performed by Contractor under this Article 14.   

14.4. Non-Conforming Work/Remedial Plan 

14.4.1. At any time during and promptly after completion (whether or not 
successful) of the Acceptance Tests (or any re-performance of any Acceptance Test or pursuant to 
any Remedial Plan), Owner shall advise Contractor, and Contractor shall advise Owner, in writing 
of any Defect that was discovered during an Acceptance Test.  Except as provided in Section 
14.4.2, if Contractor is notified of or discovers any such Defect, Contractor shall, at Contractor’s 
sole cost and expense, correct such Defect and promptly provide Notice to Owner in writing that 
such corrective measures have been completed.  Any dispute regarding the existence or correction 
of any such Defect shall be resolved pursuant to Article 33. 

14.4.2. If, at any time following the Substantial Completion Guaranteed Date, 
Contractor’s results from the most recent Acceptance Tests shall have failed to satisfy the 
Minimum Performance Criteria, then Contractor shall (i) submit to Owner a Remedial Plan that is 
reasonably acceptable to Owner within ten (10) days after the date when Contractor shall have 
completed its initial Acceptance Tests or the expiration of the applicable grace period under any 
previously implemented Remedial Plan, and (ii) continuously and diligently pursue completion of 
the Remedial Plan at Contractor’s sole cost.  Contractor’s delivery of a Remedial Plan shall not 
relieve Contractor of its obligations to pay Substantial Completion Delay Liquidated Damages 
under Section 16.1.   

14.5. Certificate of Completion of Acceptance Test 

Upon successful completion of any Acceptance Test as demonstrated by a test report 
delivered to Owner by Contractor, Contractor and Owner shall jointly issue a certificate that such 
test has been successfully completed.   
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14.6. Revenues and Costs 

Any revenues generated by the Project during start-up and commissioning or the initial 
performance of any Construction Test or Acceptance Test shall be paid to and for the benefit of 
Owner.  If a re-test is required and to the extent the Contractor or any Subcontractor was the cause 
of such re-test, the actual cost of the retest will be borne by Contractor.  The actual cost of the re-
test shall include (i) the cost of special instrumentation and equipment (including rental cost) 
including required calibration of the instrumentation, and (ii) personnel cost of Contractor, 
Subcontractor and the applicable Vendors, but shall not include the cost of any Production Inputs. 

14.7. Post Test Modifications 

If: 

(a) an Acceptance Test has been completed; 

(b) a certificate of completion of such Acceptance Test has been issued 
pursuant to Section 14.5; 

(c) Contractor or any Subcontractor makes any modification to the Project 
following such Acceptance Test (any such modification, a “Post Test Modification”); and 

(d) Contractor cannot reasonably demonstrate that such modification would not 
have compromised the outcome of such Acceptance Test if it had been made before the completion 
of such Acceptance Test;  

then the Acceptance Test shall be re-run, as a condition to achieving Substantial Completion, all 
previous runs of such Acceptance Tests shall be void, and, if Contractor achieved Substantial 
Completion as a result of said prior Acceptance Tests, then Substantial Completion shall be 
deemed not to have occurred unless Contractor reasonably demonstrates by analysis or by 
performing a component test or tests that the Post Test Modification would not have had a material 
effect on the outcome of the prior Acceptance Test. 
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15. SUBSTANTIAL COMPLETION AND FINAL COMPLETION OF THE 
PROJECT  

15.1. Punchlist 

15.1.1. At all times during performance of the Work, Contractor shall 
maintain a list setting forth parts of the Work which remain to be performed in order to confirm 
that the Work fully complies with the terms of this Contract.  Contractor shall promptly provide a 
copy of such list to Owner upon request.  Contractor shall make such revisions to such list as and 
when requested by Owner from time to time. 

15.1.2. No later than twenty (20) days before the Substantial Completion of 
the Project and once Contractor believes that a finalized punchlist containing only Non-Critical 
Deficiencies for the Project is ready for Owner review and approval, Contractor and Owner shall 
jointly walk-down the Project and confer together as to the items which should be included on the 
finalized punchlist for the Project. Contractor then shall create a new list to reflect the result of 
such joint walk-down and deliver the same to Owner for its review and approval, which submitted 
list shall be explicitly designated as the “Proposed Punchlist” and shall set forth all Work 
remaining to be completed after the Project Substantial Completion Date. The Proposed Punchlist 
may contain only Non-Critical Deficiencies in the Work and shall include a “Punchlist Amount” 
for the completion or repair of each such Non-Critical Deficiency and Contractor’s estimated 
schedule for completion therefor. Owner shall indicate within three (3) Business Days whether it 
approves or has any changes to the Proposed Punchlist to Contractor, provided that any failure of 
Owner to respond within such three (3) Business Day period or any changes after the joint walk 
through shall entitle Contractor to schedule relief for an Owner Caused Delay to the extent of an 
Actual Delay. The Proposed Punchlist that is ultimately approved by Owner for the Project shall 
be referred to as the “Punchlist.”  

15.1.3.       Completion of Punchlist.  Contractor shall proceed promptly to 
complete and correct all items on the Punchlist.  Failure to include an item on the Punchlist does 
not alter Contractor’s responsibility to complete all Work in accordance with this Contract.  On a 
biweekly basis after Substantial Completion, Contractor shall revise and update the Punchlist to 
include the date(s) that Non-Critical Deficiencies listed on such Punchlist are completed by 
Contractor and accepted by Owner.  Notwithstanding any of the foregoing, the Non-Critical 
Deficiencies listed on such Punchlist shall not be considered complete until Owner shall have 
inspected such Non-Critical Deficiencies and acknowledged, by notation on the updated Punchlist, 
that such item of Work is complete. 

15.1.4. The Parties agree that with respect to Punchlist items that remain 
uncompleted and which are preventing Final Completion, it may be more expedient for Owner to 
complete such Punchlist items, at its election and option. If Owner elects, at its sole discretion, 
Owner may, in lieu of requiring Contractor to complete the Punchlist items, require Contractor to 
pay to Owner an amount equal to two hundred percent (200%) of the commercial value of the 
remaining Punchlist items as reasonably determined by Owner.  Owner shall have the right to 
offset such amount owed by Contractor against any amounts owed by Owner to Contractor at Final 
Completion. 
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15.2. Substantial Completion 

Substantial Completion shall occur upon satisfaction by Contractor or waiver by Owner of 
the following conditions: 

(a) Contractor has paid (or credited against the Contract Price) all Substantial 
Completion Delay Liquidated Damages due under this Contract; 

(b) Owner has received copies of all Contractor Acquired Permits required to 
be obtained by Contractor pursuant to Section 4.6 (other than such permits as the failure to obtain 
could not reasonably be expected to have a material adverse effect on Owner’s ability to own, 
operate and maintain the Project at the design levels specified in this Contract and the Statement 
of Work), which Contractor Acquired Permits shall be in full force and effect and neither 
(i) subject to any legal proceeding or any unsatisfied condition that could reasonably be expected 
to result in material modification or revocation to any such Contractor Acquired Permit, nor (ii) 
under appeal, nor (iii) subject to any appeal period available under Applicable Law; 

(c) Owner has received all Essential Contractor Deliverables; 

(d) Contractor has certified by a Notice to Owner that all training of Operating 
Personnel is complete; 

(e) Contractor has achieved Project Mechanical Completion; 

(f) all Work other than Non-Essential Contractor Deliverables and other Non-
Critical Deficiencies has been completed; 

(g) any Defects existing in the Work have been corrected and the inclusion of 
any Defects on the Punchlist has been mutually agreed by the Parties pursuant to Section 15.1.2;  

(h) the Project is capable of being operated in a safe and proper manner in 
accordance with Applicable Laws and Applicable Permits;  

(i) the Project has been constructed in accordance with this Contract and the 
Drawings and Specifications;  

(j) all Acceptance Tests have been successfully completed (other than the 
“Availability Test” set forth in Exhibit I, which shall be completed for Final Completion), the 
Project shall have fully satisfied the Minimum Performance Criteria, Must Meet Performance 
Guarantees, and either: 

(i) have achieved the Performance Guarantees in a Performance Test, 
or 

(ii) all Buy-Down Amounts due pursuant to Section 16.2 have been paid 
(or credited against the Contract Price) and all of the other requirements set forth in Section 16.2 
have been satisfied, as applicable;  
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(k) Contractor has delivered to Owner the Acceptance Test results indicating 
that the Project has successfully completed each such Acceptance Test pursuant to the applicable 
Acceptance Test Procedures; 

(l) Contractor has delivered a certification to Owner stating that all major items 
of Equipment and Materials within Contractor’s scope of Work have been properly installed and 
tested in accordance with the applicable manufacturers’ recommendations and requirements in all 
material respects;  

(m) Substantial Completion of the Project will require that the Project satisfies 
the Must Meet Performance Guarantees for the Project as further set forth in Exhibit I; 

(n) other than Non-Essential Contractor Deliverables, all Critical Spare Parts to 
be purchased by Contractor pursuant to Section 4.18 have been delivered or purchased for delivery 
to Owner free and clear of liens; 

(o) Contractor has delivered to Owner the Warranty Bond in accordance with 
Section 7.7; and 

(p) Contractor has delivered to Owner a Notice of Substantial Completion 
stating that Contractor believes it has satisfied the conditions set forth in Section 0 through 0, and 
a report of the Work completed with sufficient detail to enable Owner and the Engineer to 
determine whether Substantial Completion has been achieved.   

After satisfaction by Contractor or waiver by Owner of the conditions set forth in this Section 15.2, 
Owner shall execute and acknowledge Contractor’s Notice of Substantial Completion confirming 
that Substantial Completion has occurred; provided, however, that the Substantial Completion 
Date shall be the date that Contractor delivers the Notice of Substantial Completion that is 
ultimately executed and acknowledged by Owner, acknowledging actual satisfaction or waiver of 
the conditions set forth in this Section 15.2, not the date Owner executes and acknowledges 
Contractor’s Notice of Substantial Completion.  Owner shall execute and acknowledge 
Contractor’s Notice of Substantial Completion as soon as possible, and in no event more than ten 
(10) Business Days after satisfaction in full by Contractor of all of the conditions set forth in this 
Section 15.2; provided, however, it being understood and acknowledged by Owner that, 
notwithstanding any election by Owner to so delay executing and acknowledging such Notice of 
Substantial Completion or paying Contractor for achievement of Substantial Completion, (i) the 
Substantial Completion Date shall be the date of actual satisfaction or waiver of the conditions set 
forth in this Section 15.2 and (ii) Contractor shall not be obligated to pay, or otherwise be liable 
for, Substantial Completion Delay Liquidated Damages in respect of any day, time or period 
following the date of actual satisfaction or waiver of the conditions set forth in this Section 15.2.     

15.3. Final Completion 

Final Completion shall be deemed to have occurred upon satisfaction by Contractor or 
waiver by Owner of the following conditions precedent: 

(a) Substantial Completion, including payment of all Substantial Completion 
Delay Liquidated Damages and Buy-Down Amounts; 
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(b) The “Availability Test” set forth in Exhibit I has been successfully 
completed;  

(c) Owner has received copies of all Contractor Acquired Permits required to 
be obtained by Contractor pursuant to Section 4.6, which Contractor Acquired Permits shall be in 
full force and effect and neither subject to (i) any legal proceeding or any unsatisfied condition 
that could reasonably be expected to result in material modification or revocation to any such 
Contractor Acquired Permit, nor (ii) under appeal, nor (iii) subject to any appeal period available 
under Applicable Law; 

(d) Contractor has completed all items on the Punchlist except with respect to 
any item for which Owner has deducted from the final payment under Section 15.1.4; 

(e) Owner has received all Non-Essential Contractor Deliverables, spare parts 
lists, and other technical information each as required hereunder for Owner to operate and maintain 
the Project; 

(f) All Contractor’s and Subcontractors’ personnel, Equipment and Materials, 
surplus materials, waste materials, rubbish, and other Temporary Work other than those to which 
Owner holds title have been removed from the Site as required by Exhibit A, and any permanent 
facilities used by Contractor and the Site have been restored to the same condition that such 
permanent facilities and the Site were in on the Notice to Proceed Date, taking into account the 
construction of the Project, ordinary wear and tear excepted.  All cleanup and disposal shall be 
conducted in accordance with all Applicable Laws; 

(g) Owner has received from Contractor all information requested by Owner 
and required for Owner’s final fixed asset records (including any FERC accounting requirements) 
with respect to the Project in accordance with Section 4.8; 

(h) Contractor has assigned to Owner, or provided Owner, with all warranties 
or guarantees that Contractor received from Subcontractors to the extent Contractor is obligated to 
do so pursuant to Article 18; 

(i) Contractor has delivered the lien releases from Contractor and the lien 
releases from Subcontractors or the bonds, all in accordance with Section 7.2; 

(j) the final as-built documentation accurately reflects the Project as 
constructed;  

(k) Contractor has delivered to Owner all operation and maintenance manuals 
and final documentation in accordance with this Contract;  

(l) Contractor has delivered true and correct copies of all Intellectual Property 
Rights and otherwise assigned such Intellectual Property Rights to Owner to the extent Contractor 
is obligated to do so pursuant to Article 27; and  

(m) Contractor has delivered to Owner a Notice of Final Completion stating that 
Contractor believes it has satisfied the provisions of Sections 15.3(a) through (l).   
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After satisfaction by Contractor or waiver by Owner of the conditions set forth in this Section 15.3, 
Owner shall execute and acknowledge Contractor’s Notice of Final Completion confirming that 
Final Completion has occurred; provided, however, that the Final Completion Date shall be the 
date that Contractor delivers the Notice of Final Completion that is ultimately executed and 
acknowledged by Owner, acknowledging actual satisfaction or waiver of the conditions set forth 
in this Section 15.3, not the date Owner executes and acknowledges Contractor’s Notice of Final 
Completion.  Owner shall execute and acknowledge Contractor’s Notice of Final Completion as 
soon as possible, and in no event more than ten (10) Business Days after satisfaction in full by 
Contractor of all of the conditions set forth in this Section 15.3.   

15.4. Contractor’s Access After Substantial Completion 

Following Substantial Completion, Contractor shall be responsible for coordinating 
remedial work with the Owner, and Owner shall provide Contractor with reasonable and timely 
access to complete all items on the Punchlist and to satisfy the other requirements for Final 
Completion.  The Parties expect that Contractor shall accomplish any necessary modification, 
repairs or additional work with minimal interference to commercial operation of the Project and 
that reductions in and shut-downs of the Project’s operations will be required only when necessary, 
taking into consideration: 

(a) the length of the proposed reduction or shut-down, and  

(b) Owner’s obligations and liabilities to Suppliers, customers or others. 

Notwithstanding the foregoing, should a reduction in or shut-down of the Project’s operations be 
required to complete any items on the Punchlist, then such reduction or shut-down shall be 
scheduled solely at the discretion of Owner, and Contractor shall use all reasonable efforts to 
complete such Work during such Owner scheduled reduction or shut-down. Contractor 
acknowledges that Owner may schedule such reduction or shut-down at any time including off-
peak hours, nights, weekends and holidays.  

15.5. Changes in the Substantial Completion Guaranteed Date 

Except as otherwise set forth in this Contract (including pursuant to Article 9 and 17), no 
action by either Party (unless Owner and Contractor mutually agree in writing to the contrary) 
required or permitted under this Article 15 shall modify the Substantial Completion Guaranteed 
Date. 

16. DELAY DAMAGES; BUY-DOWN AMOUNTS   

16.1. Substantial Completion Delay Liquidated Damages 

Contractor understands that if the Substantial Completion Date does not occur on or before 
the Substantial Completion Guaranteed Date, Owner will suffer substantial damages, reduction of 
return on Owner’s equity investment in the Project and other operating and construction costs and 
charges.  Therefore, Contractor agrees that if Substantial Completion is not achieved by the 
Substantial Completion Guaranteed Date, then (subject to the terms of Sections 15.2 and 32.2.2) 
Contractor shall pay liquidated damages to Owner in an amount equal to (i) three hundred fifty 
Dollars ($350) per day per each MWac of guaranteed net capacity for each day of delay that occurs 
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prior to June 1 and after September 30 of a calendar year and (ii) one thousand Dollars ($1,000) 
per day per each MWac of guaranteed net capacity for each day of delay that occurs on or after 
June 1 and on or before September 30 of a calendar year, (“Substantial Completion Delay 
Liquidated Damages”) for each day (or portion thereof) by which the Substantial Completion Date 
is delayed beyond the Substantial Completion Guaranteed Date.  Any amount Contractor is 
obligated to pay to Owner under this Section 16.1 shall be due and payable ten (10) days after 
receipt of a request therefor from Owner.   

16.2. Buy-Down for Performance Tests 

If Contractor has completed the Acceptance Tests on or before the Substantial Completion 
Deadline Date, and Contractor has successfully satisfied the guarantee value for each Performance 
Guarantee, then the remaining provisions of this Section 16.2 shall no longer apply.  If, on or 
before the Substantial Completion Deadline Date: 

(a) Contractor has achieved Project Mechanical Completion; 

(b) Contractor has provided Owner with Notice that it will not perform any 
further Acceptance Tests; 

(c) Contractor’s results from the most recent Acceptance Tests shall have 
satisfied the Minimum Performance Criteria for the Project; and 

(d) the guarantee value for any Performance Guarantee has not been satisfied;  

then (subject to the terms of Section 32.2.2) Contractor shall pay the Buy-Down Amount set 
forth on Exhibit H based on Contractor’s most recent attempted Performance Test for the 
Project.  Any such payment shall be made as a credit against the Contract Price.  Upon the credit 
of the Buy-Down Amount to the Contract Price, the applicable Performance Guarantees shall be 
deemed amended to reflect the actual performance levels used in calculation of the Buy-Down 
Amount for all other Acceptance Tests. 

16.3. Sole Remedy 

With the exception of Contractor’s obligation to satisfy the Minimum Performance Criteria 
during the Acceptance Tests, Owner’s sole remedies for delays in achieving Substantial 
Completion and for the failure of the Project to meet the Performance Guarantees during the 
Acceptance Tests shall be the amounts payable under Sections 16.1 and 16.2 as limited by 
Article 32, the other remedies expressly provided for in this Article 16, and, if such delays or 
failure constitute a Contractor Event of Default, the remedies provided for in Sections 20.2(a)-(g).  
The Parties agree that Owner’s actual damages, as applicable, in the event of such delays and 
failures would be extremely difficult or impracticable to determine and that, after negotiation, the 
Parties have agreed that the Substantial Completion Delay Liquidated Damages and the Buy-Down 
Amount are a reasonable estimate of the damages that Owner would incur as a result of such delays 
or failures and are in the nature of liquidated damages, and not a penalty.    
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17. CHANGES IN THE WORK 

17.1. Change in Work 

A Change in Work may result only from any of the following: 

(a) Changes in the Work required by Owner in writing, including an 
acceleration of Work, in accordance with Section 8.8 or Section 17.2; 

(b) The occurrence of an Excusable Condition (as and only to the extent 
permitted by Section 9.4.2);  

(c) The occurrence of an event of Force Majeure (as and only to the extent 
permitted by Section 9.4.1);  

(d) An Owner Directive (as and only to the extent permitted by Section 17.4); 
or 

(e) A Change in Work to which Contractor is otherwise expressly entitled under 
this Contract. 

17.2. By Owner 

17.2.1. General.  Owner shall have the right to make changes in the Work, within 
the general scope thereof, whether such changes are modifications, accelerations, alterations, 
additions, or deletions.  All such changes shall be made in accordance with this Article 17, be 
documented in accordance with Section 17.3.1 and shall be considered, for all purposes of this 
Contract, as part of the Work.  Notwithstanding the foregoing, and except as set forth in 
Section 8.8, Section 17.2.2, and Section 17.4, unless Contractor and Owner shall have agreed upon 
a Change in Work Form in accordance with the provisions of Section 17.3 or Owner shall have 
issued an Owner Directive, Contractor shall have no obligation to, and shall not, perform or comply 
with any modification, acceleration, alteration, addition, or deletion by Owner to the Work after 
execution of this Contract that: 

(a) conflicts, or could conflict, with this Contract;  

(b) accelerates, or could accelerate, the Project Schedule;  

(c) affects, or could affect, the performance of the Project under the 
Performance Guarantees and those other requirements and guarantees set forth in 
Exhibit I; or 

(d) increases, or could increase, the costs of the Contractor. 

17.2.2. Change in Work for Optional Spare Parts.  In the event that Owner elects to 
cause Contractor to procure operating spare parts pursuant to Section 4.18.2, then the Contract 
Price shall be adjusted solely as provided in Section 17.3.1.1 without limiting Contractor’s other 
rights under this Contract. 
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17.3. Procedures 

17.3.1. Preparation of Change in Work Form Due to Acceleration, Owner Initiated 
Change in Work. 

17.3.1.1. Contractor’s Estimate.  If Owner provides Notice to Contractor 
that Owner is considering a Change in Work permitted pursuant to Sections 4.18.2, 8.8 or 17.2, 
then Contractor shall, as soon as practicable, prepare a Change in Work Form, which shall include, 
subject to the remaining provisions of this Section 17.3.1, a detailed proposal for such Change in 
Work, together with a detailed explanation and basis thereof: 

(a) the change, if any, to the Project Schedule and the Guaranteed Dates 
associated with such Change in Work; and 

(b) the increase, if any, in the cost and time required to complete the 
Work on the Change in Work Form. 

Contractor’s proposed change in the Contract Price for such Change in Work shall not exceed the 
sum of: (i) the Direct Costs expected to be actually, demonstrably and reasonably to be incurred 
by Contractor because of such Change in Work plus (ii) a ten percent (10%) allowance for profit 
overhead and contingency, minus any net savings expected to be incurred because of such Change 
in Work which shall be documented and presented to Owner prior to any increase in the Contract 
Price.  The adjustment in the Contract Price specified in this Section 17.3.1.1 and the Project 
Schedule shall be the sole adjustment related to a specific Change in Work unless stated otherwise 
therein.  For the avoidance of doubt no Change in Work shall apply with respect to Contractor’s 
implementation of any Schedule Recovery Plan or Remedial Plan. 

17.3.1.2. Execution of Change in Work Form. If Contractor and Owner 
reach agreement on the matters listed in the Change in Work Form submitted by Contractor 
pursuant to this Section 17.3.1, then Contractor shall execute such Change in Work Form and 
Owner shall sign “Accepted by Owner” on such Change in Work Form and execute such Change 
in Work Form (indicating any amendments necessary to reflect the agreement of the Parties). 

17.3.2. Preparation of Change in Work Form Due to an Excusable Condition, Event 
of Force Majeure or Other Entitlement. 

17.3.2.1. Contractor’s Estimate.  If Contractor provides Notice of, 
becomes aware of, or is entitled to, a Change in Work permitted pursuant to Sections 17.1(b), (c) 
(e), then Contractor shall as soon as practicable serve Notice thereof to Owner, and Contractor 
shall, as soon as practicable, prepare a Change in Work Form, which form shall include, subject 
to the remaining provisions of this Section 17.3.2, a detailed estimate for such Change in Work, 
together with a detailed explanation thereof, of: 

(a) the Actual Delay, if any, to the Project Schedule and the Guaranteed 
Dates associated with such Change in Work; and 

(b) (a) for an Owner Caused Delay and failure of Owner to issue NTP in 
accordance with the definition of Excusable Condition, Contractor’s proposed change in the 
Contract Price for such Change in Work which change shall not exceed the sum of: (i) the Direct 
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Costs expected to be incurred by Contractor because of such Excusable Condition plus (ii) a ten 
percent (10%) allowance for profit, overhead and contingency, minus any net savings incurred 
because of such Excusable Condition; and (b) for all other Excusable Conditions other than an 
event of Force Majeure, Contractor’s proposed change in the Contract Price for such Change in 
Work which change shall not exceed an amount equal to the sum of: (A) the Direct Costs expected 
to be incurred by Contractor because of such Excusable Condition plus (B) the Margin; provided, 
that if the aggregate amount of Margin paid by Owner pursuant to this subsection (B) equals five 
hundred thousand Dollars ($500,000), the Margin shall not apply to any further Contract Price 
increases with respect to subsection (b) or Section 22.3 and Owner shall only be liable for the 
Direct Costs actually, demonstrably and reasonably incurred by Contractor because of such 
Excusable Condition. 

A Change in Work for Force Majeure shall be subject to Section 9.4.1(b). The adjustment in the 
Contract Price specified in this Section 17.3.2.1 and the Project Schedule and the Guaranteed Dates 
shall be the sole adjustment related to a specific Change in Work unless stated otherwise therein; 
provided that, the actual payment to Contractor of amounts identified in such Change in Work 
shall be based on the Direct Costs actually, demonstrably and reasonably incurred by Contractor. 

17.3.2.2. Execution of Change in Work Form.  If Contractor and Owner 
reach agreement on the matters listed in the Change in Work Form submitted by Contractor 
pursuant to this Section 17.3.2, then Contractor shall execute such Change in Work Form and 
Owner shall sign “Accepted by Owner” on such Change in Work Form and execute such Change 
in Work Form.  If the Parties cannot reach agreement on the matters listed in the Change in Work 
Form submitted pursuant to this Section 17.3.2, then such matter shall be referred to dispute 
resolution under Article 33 unless an Owner Directive is issued under Section 17.4. 

17.3.3. No Obligation or Payment Without Executed Change in Work Form.  IN 
NO EVENT SHALL CONTRACTOR BE ENTITLED TO UNDERTAKE OR BE OBLIGATED 
TO UNDERTAKE A CHANGE IN WORK UNTIL CONTRACTOR HAS RECEIVED A 
CHANGE IN WORK FORM SUBMITTED BY CONTRACTOR AND ACCEPTED BY 
OWNER AND, EXCEPT AS SET FORTH IN SECTION 17.4 OR IN ORDER TO RESPOND 
TO ANY EMERGENCY, IN THE ABSENCE OF SUCH SIGNED CHANGE IN WORK FORM, 
IF CONTRACTOR UNDERTAKES ANY CHANGES IN THE WORK, THEN CONTRACTOR 
SHALL MAKE ANY SUCH CHANGES AT CONTRACTOR’S SOLE RISK AND EXPENSE 
AND SHALL NOT BE ENTITLED TO ANY PAYMENT HEREUNDER FOR 
UNDERTAKING SUCH CHANGES. 

17.4. Owner Directives 

If Contractor and Owner are unable to agree on the matters described in the Change in 
Work Form submitted by Contractor pursuant to Section 17.3.1, then Contractor shall perform the 
Work as modified by the contemplated change if Owner so directs in writing identified as an 
“Owner Directive” and such change is not illegal, does not affect the safe performance of the 
Work, does not require or cause the Contractor to otherwise be in breach of this Contract, and is 
not inconsistent with the fundamental nature of this Project as a energy storage facility (an “Owner 
Directive”).  In such an event: 
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(a) the Contract Price shall be increased by the sum of: (i) the Direct Costs 
actually, demonstrably and reasonably incurred by Contractor because of such Change in Work 
plus (ii) with respect to an increase pursuant to Section 17.3.1, a ten percent (10%) allowance for 
profit, overhead and contingency, minus any net savings expected to be incurred because of such 
Change in Work which shall be documented and presented to Owner prior to any increase in the 
Contract Price; and 

(b) the Project Schedule and the Guaranteed Dates shall be equitably adjusted 
to allow Contractor to overcome the impact, if any, of such Owner Directive. 

Contractor expressly waives any other compensation as a result of such Owner Directive unless 
otherwise stated therein. 

17.5. Express Waiver 

Except as may be expressly set forth in Sections 6.1, 8.1.2, Articles 9, 17 and 22, Contractor 
expressly waives any compensation for any Change in Work executed pursuant to the provisions 
of Article 17, including any other change in the Project Schedule, the Guaranteed Dates and the 
Contract Price. 

17.6. No Suspension 

Contractor shall not suspend the Work pending resolution of any proposed Change in Work 
unless directed by Owner in writing in accordance with Article 22, except (i) as specifically 
provided for in Section 20.5(a) herein or (ii) with respect to a Change in Work that (A) is a 
prohibited Owner Directive under the first sentence of Section 17.4, or (B) Contractor cannot 
reasonably perform any other Work until such prohibited Owner Directive is resolved. 

18. WARRANTIES CONCERNING THE WORK 

18.1. Work Warranties 

Contractor warrants to Owner with respect to the Project (the “Work Warranties”) that all 
Work (other than Work covered by the Materials Warranty), including the construction and design 
of the Project and the installation of the Equipment and Materials: 

(a) shall be in accordance with Industry Standards;  

(b) shall be free from Defects;  

(c) shall conform to all applicable requirements of this Contract, Exhibit A, any 
Applicable Law and the Applicable Permits 

18.2. Materials Warranty 

Contractor further warrants that all Equipment and Materials and other items furnished by 
Contractor and any Subcontractors and Vendors hereunder (the “Materials Warranty”): 

(a) shall be new and of good and suitable quality when installed; 
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(b) shall conform to the requirements of this Contract, Exhibit A, any 
Applicable Law and the Applicable Permits;  

(c) shall be free from any charge, lien, security interest or other encumbrance; 
and 

(d) shall be free of any Defects including Defects in design, materials or 
fabrication. 

18.3. Warranty Period 

Contractor shall have no liability under Sections 18.1 or 18.2 with respect to any matter 
with respect to which Owner first notifies Contractor after the end of the Warranty Period (as such 
period may be extended in accordance with the terms hereof); provided, however, that the 
Warranty Period for any item or part required to be repaired, corrected or replaced following a 
warranty claim that is made during the original Warranty Period shall be extended from the time 
such repair, correction or replacement is complete for a period equal to the original Warranty 
Period for such item or part, but in no event shall such extended Warranty Period exceed twelve 
(12) months after expiration of the original Warranty Period.  Subject to the terms hereof, 
Contractor shall perform all warranty work so that the respective repair or replacement parts are 
complete and reasonably expected to perform satisfactorily for a reasonable period of time after 
the date of repair, correction or replacement.   

18.4. Enforcement Prior to Expiration 

Prior to the expiration of the Warranty Period, or such later date as is provided in 
Section 18.3 with respect to Work required to be re-performed, Owner, at its option and upon prior 
written Notice to Contractor, may enforce the particular warranty, the Work Warranty or the 
Materials Warranty against any Subcontractor or Vendor if: 

(a) Owner determines that Contractor has not diligently pursued such warranty 
against the Subcontractor or Vendor in a timely and diligent manner (in each case which shall 
mean following Notice to Contractor, during the months of June through September, no greater 
than five (5) Business Days and for any other months means no greater than ten (10) Business 
Days) or commenced performance of the warranty work itself, or 

(b) Contractor Event of Default exists. 

18.5. Exclusions 

The Work Warranty and Materials Warranty shall not apply to: 

(a) Damage to or Defects in any Work, or Equipment and Materials to the 
extent such damage or Defect is caused by: 

(i) Owner’s failure to operate and maintain such Equipment and 
Materials or the Work in accordance with the recommendations set forth in the Required Manuals 
but only if such failure occurs after Substantial Completion; 
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(ii) operation of such Equipment and Materials or the Work materially 
in excess of operating specifications for such Equipment and Materials or Work as set forth in the 
Required Manuals but only if such failure occurs after Substantial Completion; 

(iii) the use of spare parts and normal consumables in the repair or 
maintenance of such Equipment and Materials or Work that are not in accordance with 
specifications and recommendations set forth in the Required Manuals but only if such failure 
occurs after Substantial Completion;  

(iv) normal wear and tear or normal degradation of the Work, but only 
if such failure occurs after Substantial Completion,  

(v) material deposits from fluids, lubrication oil or support water 
systems but only if such failure occurs after Substantial Completion;  

(vi) an event of Force Majeure (which excludes warranty failure 
hereunder);  

(vii) the negligence or willful misconduct of Owner or Operating 
Personnel; 

(viii) repair or modification of such Equipment and Materials or Work 
contrary to Contractor’s expressly provided recommendations; or 

(ix) failure by Owner to keep records of operation and maintenance of 
such Equipment and Materials or Work in accordance with its customary procedures.  

(b) Normal Operating Consumables or items that require replacement due to 
casualty loss (other than as a result of any failure of the Work Warranty or the Materials Warranty). 

Notwithstanding the foregoing, damage caused by Contractor or Operating Personnel while under 
the direction of Contractor shall be the responsibility of Contractor, unless such damage is due to 
or arises out of the Operating Personnel’s negligence or willful misconduct. 

18.6. Subcontractor and Vendor Warranties 

Without in any way derogating from Contractor’s own representations and warranties and 
its Performance Guarantees and other testing requirements and guarantees set forth in Exhibit I 
with respect to all of the Work, Contractor shall use commercially reasonable efforts to obtain 
warranties for all Work performed by each Subcontractor or Vendor on similar terms as this 
Article 18.  Without limiting the generality of the preceding sentence, Contractor shall obtain 
warranties for Major Equipment consistent with the durations set forth in Exhibit N.  Contractor 
hereby assigns to Owner all continuing warranties and rights necessary to effectuate and enforce 
such warrantiesof all Subcontractors and Vendors effective upon the earlier of the end of the 
Warranty Period or termination or expiration of this Contract.  .  Contractor shall deliver to Owner 
promptly following execution thereof duly executed copies of all contracts containing such 
representations, warranties, guarantees, and obligations; provided, however, that terms unrelated 
to the warranty may be redacted.   
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18.7. Correction of Defects 

18.7.1.   General.  Owner shall promptly provide Notice to Contractor upon 
discovery that any of the Work fails to satisfy the Work Warranty or the Materials Warranty prior 
to the end of the applicable Warranty Period, including any extensions of the Warranty Period 
pursuant to Section 18.3.  Contractor shall, at its own cost and expense (including overtime and 
any taxes), re-perform any necessary engineering and purchasing relating to such Work as 
applicable, and shall pay the cost of removing any Defect and the cost of replacement thereof, 
including, without limitation, necessary disassembly, transportation, reassembly and retesting, as 
well as reworking, repair or replacement of such Work, disassembly and reassembly of Equipment 
and Materials or other Work as necessary to give access to improper, defective or non-conforming 
Work as shall be necessary to cause the Work and the Project to conform to the Work Warranty or 
Materials Warranty.  Within five (5) days after receipt by Contractor of a Notice from Owner 
specifying a failure of any of the Work to satisfy Contractor’s Work Warranty or the Materials 
Warranty and requesting Contractor to correct the failure, Contractor shall respond to and 
acknowledge such claim and identify how Contractor shall remedy such failure.  Notwithstanding 
the foregoing and subject to Section 18.7.2.2, if any of the Work shall fail to satisfy Contractor’s 
Work Warranty or the Materials Warranty, and such failure endangers human health or property 
or materially and adversely affects the operation of the Project, then Contractor shall correct the 
failure as soon as is reasonably practicable. 

18.7.2.   Owner Performance. 

18.7.2.1.  Upon Contractor’s Request.  Notwithstanding the foregoing, 
Contractor may request Owner to perform all or any portion of Contractor’s obligations with 
respect to any warranty claim, and, if Owner desires (in its sole discretion) to perform such 
obligations, Owner shall perform such obligations for Contractor’s account (including, without 
limitation, drawing from the Warranty Bond provided pursuant to Section 7.7 to pay for costs and 
expenses incurred in performing such obligations).  Owner shall have no liability to Contractor in 
respect of the performance of such obligations and (subject to Section 18.5) such performance by 
Owner shall in no way limit Contractor’s continuing warranty obligations under this Contract. 

18.7.2.2.  Failure of Contractor to Perform Warranty Work.  If Contractor 
does not use commercially reasonable efforts to proceed to complete warranty work approved by 
Owner pursuant to Section 18.7.1 within the agreed time, or acknowledge the claim with an 
associated remedy within such five (5) day period set forth in Section 18.7.1, then Owner shall 
have the right to perform the necessary remedy, or have third parties perform the necessary 
remedy, and Contractor shall bear the Direct Costs demonstrably and reasonably incurred by 
Owner (which may include, without limitation, Owner drawing from the Warranty Bond provided 
pursuant to Section 7.7  to pay for these costs incurred in performing such remedy).  In the event 
any of the Work fails to satisfy the Work Warranty or the Materials Warranty during the applicable 
Warranty Period and any such failure occurs under circumstances in which there is an imminent 
and material threat to human health, the environment, or property and Contractor is not 
immediately available after providing Contractor reasonable notice in light of the circumstances, 
then Owner may perform such warranty work and Contractor shall bear the Direct Costs 
demonstrably and reasonably incurred by Owner (including, without limitation, drawing from the 
Warranty Bond provided pursuant to Section 7.7 to pay for these costs incurred in performing such 
obligations).  Neither Owner nor any such third parties shall have any liability to Contractor in 
respect of their performance of such obligations and (subject to Section 18.5) such performance 
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by Owner shall in no way limit Contractor’s continuing warranty obligations hereunder.  In the 
event Owner performs any of the warranty work pursuant to this Section 18.7.2.2, then within sixty 
(60) days of completing the Work, and prior to drawing from the Warranty Bond, Owner shall 
provide Contractor with an invoice and supporting documentation evidencing the Direct Costs in 
performing the Work.  Nothing in this Section 18.7.2.2 is intended or shall be deemed to be a 
waiver or modification of Owner’s rights relating to the Warranty Bond. 

18.8. Chronic Failure Repairs/Root Cause Analysis   

If a component of the Major Equipment requires repair or replacement due to a defect that 
has the same failure mode deemed to be from the same root cause in an amount equal to fifteen 
percent (15%) or more of the installed quantity of any such component within any three hundred 
sixty five (365) consecutive day period during the Warranty Period  (any such set of failures, a 
“Chronic Failure”).  The Party first becoming aware of a potential Chronic Failure shall provide 
written notice and supporting description to the other Party of a potential Chronic Failure.  At 
which time, the Contractor shall: (i) start or cause to be started, an investigation of the cause of 
such Chronic Failure by conducting a rigorous process (including a root cause analysis) of 
evaluating the evidence and the physical sequence of events involving the Contractor, and/or any 
third party expert(s) to determine the underlying reason for such Chronic Failure or the factor(s) 
the absence of which would have avoided such Chronic Failure, and Contractor shall provide the 
results of such investigation and process to Owner upon their completion; and (ii) if Chronic 
Failure is confirmed, make such reperformance, repairs, replacements, or adjustments necessary 
to correct the cause of the Chronic Failure. 

18.9. Limitations on Warranties   

EXCEPT FOR THE EXPRESS WARRANTIES AND REPRESENTATIONS SET 
FORTH IN THIS CONTRACT (INCLUDING IN ANY EXHIBIT HERETO), CONTRACTOR 
DOES NOT MAKE ANY OTHER EXPRESS OR ORAL WARRANTIES OR 
REPRESENTATIONS, OR ANY IMPLIED WARRANTIES OR REPRESENTATIONS, OF 
ANY KIND WHATSOEVER, AND NO IMPLIED, STATUTORY, OR COMMON LAW 
WARRANTY OF ANY KIND, INCLUDING MERCHANTABILITY OR FITNESS FOR A 
PARTICULAR PURPOSE, SHALL APPLY.   

19. EQUIPMENT IMPORTATION; TITLE 

19.1. Importation of Equipment and Materials 

Contractor, at its own cost and expense, shall make all arrangements, including the 
processing of all documentation, necessary to import into the United States, Equipment and 
Materials to be incorporated into the Project, and any other equipment and other items necessary 
to perform the Work, and shall coordinate with the applicable Governmental Authority in 
achieving clearance of United States customs for all such Equipment and Materials and other 
items.  In no event shall Owner be responsible for any delays in customs clearance or any resulting 
delays in performance of the Work; provided that Contractor may seek relief related to delays in 
customs clearance in accordance with the definition of Force Majeure. 
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19.2. Title 

19.2.1. Contractor warrants good title, free and clear of all liens, claims, charges, 
security interests, and encumbrances whatsoever, to all Equipment and Materials and other items 
furnished by it or any of its Subcontractors as part of the Work that become part of the Project.   

19.2.2. Title to all Equipment and Materials and other items shall pass to Owner 
free and clear of all liens, claims, charges, security interests, and encumbrances whatsoever, upon 
the earlier of (i) payment for such Equipment and Materials in accordance with Exhibit B and (ii) 
incorporation of such Equipment and Materials in the Project.  

19.2.3. The transfer of title shall in no way affect Owner’s rights as set forth in any 
other provision of this Contract.  Contractor shall have care, custody, and control of all Equipment 
and Materials and other items and exercise due care with respect thereto until the time set forth in 
Section 19.4 below.   

19.3. Protection 

For the purpose of protecting Owner’s interest in all Equipment and Materials and other 
items with respect to which title has passed to Owner pursuant to Section 19.2 but that remain in 
possession of another party, Contractor shall take or cause to be taken all steps reasonably 
necessary under the laws of the appropriate jurisdiction(s) to protect Owner’s title and to protect 
Owner against claims by other parties with respect thereto; provided, however, that Contractor 
shall assist Owner when any filing with any security interest registry is necessary to protect 
Owner’s title or to protect Owner against claims by other parties; and provided, further, that it shall 
be Owner’s responsibility to make any such filings. 

19.4. Owner Possession 

Owner shall take care, custody and control, and otherwise take complete possession of the 
Project at 12:01 a.m. of the day after the Substantial Completion Date. 

20. DEFAULT 

20.1. Contractor Events of Default 

Contractor shall be in material default of its obligations pursuant to this Contract upon the 
occurrence of any one or more events of default set forth below (each, a “Contractor Event of 
Default”): 

(a) Contractor or its parent corporation or guarantor makes an assignment for 
the benefit of creditors, admits in writing its inability to pay its debts as they become due, files a 
voluntary petition in bankruptcy, is adjudicated as bankrupt or insolvent; files a petition or answer 
seeking for Contractor any reorganization, arrangement, composition, readjustment, liquidation, 
dissolution, or similar relief under any present or future statute, law, or regulation; Contractor files 
any answer admitting or not contesting the material allegations of a petition filed against 
Contractor (as applicable) in any such proceeding, or Contractor seeks, consents to, or acquiesces 
in, the appointment of any trustee, receiver, custodian, or liquidator of Contractor or of all or any 
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substantial part of Contractor’s properties; or Contractor’s directors, or shareholders take action to 
dissolve or liquidate the Contractor; 

(b) involuntary petitions in bankruptcy are brought against Contractor or an 
answer proposing the adjudication of Contractor as a debtor or bankrupt or proposing Contractor’s 
liquidation or reorganization pursuant to any applicable bankruptcy law is filed in any court and 
Contractor consents to or acquiesces in the filing thereof or such petition or answer is not dismissed 
within sixty (60) days after the filing thereof; 

(c) any material representation or warranty made by Contractor in this Contract 
was materially false or misleading when made and Contractor fails to remedy such false or 
misleading representation or warranty, and to make Owner whole for any consequences thereof, 
within thirty (30) days after Contractor receives a Notice from Owner with respect thereto except 
such thirty (30) day limit shall be extended if (a) such failure is reasonably capable of cure and 
curing such failure reasonably requires more than thirty (30) days, and (b) Contractor commences 
such cure within such thirty (30) day period and diligently prosecutes and completes such cure 
within forty-five (45) days thereafter, in each case, after the date on which Contractor becomes 
aware of such false or misleading representation; 

(d) Contractor assigns or transfers this Contract or any right or interest herein, 
except as expressly permitted under Article 28; 

(e) (i) Contractor fails to maintain any insurance coverages required of it in 
accordance with Article 23 and (ii) (A) Contractor fails to remedy such failure within five (5) Days 
after Contractor receives a Notice from Owner with respect thereto, or (B) if such failure is not 
capable of being cured within such five (5) Day period but Contractor has commenced the cure 
within such period, is diligently pursuing it and has stopped the affected portion of the Work, 
Contractor fails to remedy such failure within an additional twenty-five (25) days.  Contractor’s 
stoppage of the Work pursuant to this Section 20.1(e) shall not entitle it to any adjustments to the 
Contract Price or Guaranteed Dates unless otherwise specified in this Contract; 

(f) Contractor fails to perform or observe in any respect any provision of this 
Contract providing for the payment of money that is owed to Owner under this Contract (other 
than payments of money subject to good faith disputes), or any other material provision of this 
Contract not otherwise addressed in this Section 20.1, and such failure continues for ten (10) days 
in the case of a payment obligation or thirty (30) days in the case of any other obligation, except 
such thirty (30) day period shall be extended if (i) curing such failure reasonably requires more 
than thirty (30) days, (ii) Contractor commences such cure within such thirty (30) day period and 
diligently prosecutes such cure, and (iii) such cure is accomplished within seventy-five (75) days, 
in each case after Contractor receives a Notice from Owner with respect thereto; 

(g) (i) Contractor fails to timely deliver a Remedial Plan pursuant to Section 8.5 
or, following approval of a Remedial Plan pursuant to Section 8.5, Contractor fails, other than for 
an Excusable Condition or an event of Force Majeure or Change in Work, to meet the schedule set 
forth in the Remedial Plan (as determined from the revised Project Schedule established by the 
Remedial Plan), or (ii) Contractor fails to timely deliver a Schedule Recovery Plan pursuant to 
Section 8.4.2 or, following approval of a Schedule Recovery Plan pursuant to Section 8.4.2, 
Contractor fails, other than for an Excusable Condition or an event of Force Majeure or Change in 



 

75 
 

Work, to meet the schedule set forth in the Schedule Recovery Plan without attempting to further 
remedy, and (iii) in the case of either (i) or (ii), Contractor fails to remedy such failure within 
thirty (30) days after Contractor receives a Notice from Owner with respect thereto; 

(h) Contractor Abandons (except for a suspension or Abandonment under 
Section 20.5(a) herein or due to an Excusable Condition or an event of Force Majeure or Change 
in Work) the Work and Contractor fails to cure such suspension or Abandonment within ten (10) 
days after Contractor receives a Notice from Owner with respect thereto.  “Abandonment” for the 
purposes of this Section 20.1(h) shall mean that, except to the extent caused by an event described 
under Section 20.5(a) herein or due to Force Majeure or Excusable Condition, Contractor or 
Contractor’s Subcontractor has ceased work and operations at the Project for more than sixty (60) 
Days or substantially reduced personnel at the Site or removed further required equipment from 
the Site such that, in the reasonable opinion of the Engineer, Contractor or Contractor’s 
Subcontractor would not be capable of achieving Substantial Completion by the Substantial 
Completion Guaranteed Date as adjusted pursuant to the terms of this Contract for any Excusable 
Condition or event of Force Majeure. 

(i) with respect to a Performance Bond or Warranty Bond, the failure by 
Contractor to provide for the benefit of Owner (1) a substitute Performance Bond or Warranty 
Bond, as applicable; (attached hereto as Exhibit M from an alternate issuer reasonably acceptable 
to the Owner); or (2) cash, in either case, in the amount required hereunder within five (5) Business 
Days after Contractor receives notice of the occurrence of any of the following events:   

(i) the issuer of the outstanding Performance Bond or Warranty Bond 
is no longer qualified as an Eligible Issuer; 

(ii) the issuer of such Performance Bond or Warranty Bond (A) files a 
petition or otherwise commences, authorizes, or acquiesces in the commencement of a proceeding 
or cause of action under any bankruptcy, insolvency, reorganization or similar law, or has any such 
petition filed or commenced against it, (B) makes an assignment or any general arrangement for 
the benefit or creditors, (C) otherwise becomes bankrupt or adjudicated insolvent, (D) has a 
liquidator, administrator, receiver, trustee, conservator or similar official appointed with respect to 
it or any substantial portion of its property or assets, or (E) acknowledges that it is generally unable 
to pay its debts as they fall due; 

(iii) the issuer of the Performance Bond or Warranty Bond shall fail to 
comply with or perform its obligations under such bond and such failure shall be continuing after 
the lapse of any applicable grace period permitted under such bond; 

(iv) the issuer of the Performance Bond or Warranty Bond shall fail to 
honor a properly documented request to demand for payment or performance thereunder for which 
it is legally required to honor under such bond; 

(v) the issuer of the outstanding Performance Bond or Warranty Bond 
shall disaffirm, disclaim, repudiate or reject, in whole or in part, or challenge the validity of, such 
bond; or 

(vi) Contractor shall fail to renew or cause the renewal of the 
Performance Bond or Warranty Bond on a timely basis as provided in such bond and as provided 



 

76 
 

in accordance with this Contract, and in no such event less than thirty (30) days prior to the 
expiration of the outstanding Performance Bond or Warranty Bond. 

(j) The Maximum Substantial Completion Delay Liquidated Damages has 
been met; 

(k) The Substantial Completion Date has not occurred by the Substantial 
Completion Deadline Date, as the date may be extended pursuant to this Contract; 

(l) Final Completion has not occurred on or before the Final Completion 
Expected Date, as the date may be extended pursuant to this Contract; or  

(m) Contractor fails to comply with the Owner approved safety plan and such 
failure continues for five (5) Business Days after Contractor receives notice.  

20.2. Owner’s Rights and Remedies 

In the event of a Contractor Event of Default, subject to Article 32, Owner or its assignees 
shall have the following rights and remedies, in addition to any other rights and remedies that may 
be available to Owner or its assignees under this Contract and Applicable Law, and Contractor 
shall have the following obligations: 

(a) Owner, without prejudice to any of its other rights or remedies, may 
terminate this Contract by delivery of written notice to Contractor; 

(b) Owner may, without prejudice to any of its other rights or remedies, seek 
performance by enforcing any security given by or for the benefit of Contractor for its obligations 
hereunder; 

(c) Owner may require Contractor to, and Contractor shall, (i) withdraw from 
the Site, (ii) assign to Owner (without recourse to Contractor) such of Contractor’s Subcontracts 
as Owner may request, and (iii) (to the extent permitted by Contractor’s contracts with third 
parties) deliver and otherwise make available to Owner all information, patents, and licenses of 
Contractor or an applicable third party (including Subcontractors or Vendors) related to the Work 
reasonably necessary to permit Owner (or Owner’s designee) to complete or cause the completion 
of the Work, and in connection therewith Contractor authorizes Owner and its respective agents to 
use such information in completing the Work, shall remove such materials, equipment, tools, and 
instruments used by, and any debris or waste materials generated by, Contractor in the performance 
of the Work as Owner (or Owner’s designee) may direct, and Owner may take possession of any 
or all Contractor Deliverables and Site facilities of Contractor related to the Work necessary for 
completion of the Work (whether or not such Contractor Deliverable and Site facilities are 
complete); 

(d) Owner may seek equitable relief to cause Contractor to take action or to 
refrain from taking action pursuant to this Contract, or to make restitution of amounts improperly 
received under this Contract; 
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(e) Owner may make such payments or perform such obligations as are 
reasonably required to cure any Contractor Event of Default and offset the cost of such payment 
or performance against payments otherwise due to Contractor under this Contract;  

(f) Owner may seek damages as provided in Section 20.3, including 
proceeding against any bond, or other security given by or for the benefit of Contractor for its 
performance under this Contract; and  

(g) Owner may avail itself of any other rights and remedies that may be 
available to Owner or its permitted assignees under this Contract and Applicable Law including 
any legal or equitable remedy to enforce the obligations of Contractor under this Contract. 

20.3. Damages for Termination Due to Contractor Default 

In the event Owner terminates this Contract in accordance with Section 20.2(a), and subject 
to Article 32, if the Completion Costs (defined below) exceed the Outstanding Balance at the time 
of Owner's termination, then subject to Article 32, Contractor shall be liable and pay to Owner 
within sixty (60) days following completion of the Project and the Work the amount, not otherwise 
disputed in good faith by Contractor, equal to the difference between (i) Owner’s Direct Costs  
(including out-of-pocket compensation for obtaining a replacement contractor or for obtaining 
additional professional services required as a consequence of Contractor’s Event of Default) 
incurred by Owner in a commercially reasonable manner (but excluding any liquidated damages 
(including Substantial Completion Delay Liquidated Damages or any Buy-Down Amount) that 
Contractor would have been otherwise liable for on or following the effective date of Owner's 
termination, had Owner not terminated this Contract) (the “Completion Costs”) and (ii) the 
Outstanding Balance (calculated at the time of Contractor’s default).  If the Outstanding Balance 
so calculated exceeds the Completion Costs, then (X) Contractor shall not be liable for any such 
difference and the Contractor shall not be liable to pay Owner any damages under this Section 
20.3, and (Y) Owner shall, within the earlier of seven hundred twenty (720) Days after the date of 
such termination or thirty (30) Days after completion of the Work, pay Contractor an amount equal 
to the sum of (i) any unpaid portion of the Contract Price attributable to the Work performed by 
Contractor prior to the date of such termination plus (ii) the value of any unused or partially used 
equipment, parts or materials furnished by Contractor which are used by Owner and have not 
already been paid for as part of the Contract Price paid to Contractor.  In the event of a Contractor 
Event of Default, and subject to Article 32, Owner shall be entitled to withhold further payments 
to Contractor for the Work performed prior to termination of this Contract until Owner determines 
the liability of Contractor, if any, under this Section 20.3.  Upon determination of the Completion 
Costs and the Outstanding Balance, Owner shall notify Contractor in writing of the amount, if any, 
that Contractor shall pay Owner, subject to Contractor’s review in accordance with the terms 
hereof.  Contractor acknowledges that in the event of such a termination, Owner may enter into a 
turn-key contract for the completion of the Project with the same performance guarantees, 
completion deadlines and liquidated damages as are provided for in this Contract and that the cost 
to complete the Project in such event may greatly exceed the cost hereunder.   

20.4. Owner Event of Default 

Owner shall be immediately in default of its obligations pursuant to this Contract upon the 
occurrence of any one or more events of default below (each, an “Owner Event of Default”): 
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(a) Owner makes an assignment for the benefit of creditors, admits in writing 
its inability to pay its debts as they become due, files a voluntary petition in bankruptcy, is 
adjudicated as bankrupt or insolvent; files a petition or answer seeking for Owner any 
reorganization, arrangement, composition, readjustment, liquidation, dissolution, or similar relief 
under any present or future statute, law, or regulation; Owner files any answer admitting or not 
contesting the material allegations of a petition filed against Owner (as applicable) in any such 
proceeding, or Owner seeks, consents to, or acquiesces in, the appointment of any trustee, receiver, 
custodian, or liquidator of Owner or of all or any substantial part of Owner’s properties; or Owner’s 
directors, or shareholders take action to dissolve or liquidate the Owner; 

(b) involuntary petitions in bankruptcy are brought against either Owner or an 
answer proposing the adjudication of Owner as a debtor or bankrupt or proposing Owner’s 
liquidation or reorganization pursuant to any applicable bankruptcy law is filed in any court and 
Owner consents to or acquiesces in the filing thereof or such petition or answer is not dismissed 
within sixty (60) days after the filing thereof; 

(c) any material representation or warranty made by Owner in this Contract was 
materially false or misleading when made and Owner fails to remedy such false or misleading 
representation or warranty, and to make Contractor whole for any consequences thereof, within 
thirty (30) days after Owner receives a Notice from the Contractor with respect thereto; except 
such thirty (30) day limit shall be extended if (a) such failure is reasonably capable of cure and 
curing such failure reasonably requires more than thirty (30) days, and (b) Owner commences such 
cure within such thirty(30) day period and diligently prosecutes and completes such cure within 
forty-five (45) days thereafter, in each case, after the date on which Owner becomes aware of such 
false or misleading representation;  

(d) Owner fails to perform or observe in any respect any provision of this 
Contract providing for the payment of money that is owed to Contractor under the terms of this 
Contract (other than payments of money subject to good faith disputes) or any other material 
provision of this Contract not otherwise addressed in this Section 20.4, and such failure continues 
for ten (10) days in the case of such a payment obligation or thirty (30) days in the case of any 
other obligation, except such thirty (30) day period shall be extended if: (i) curing such failure 
reasonably requires more than thirty (30) days, (ii) Owner commences such cure within such 
thirty (30) day period and diligently prosecutes such cure, and (iii) such cure is accomplished 
within seventy-five (75) days, in each case after Owner receives a Notice from Contractor with 
respect thereto;  

(e) Owner assigns or transfers this Contract or any right or interest herein, 
except as expressly permitted under Article 28; or  

(f) (i) Owner fails to maintain any insurance coverages required of it in 
accordance with Article 23 and (ii) (A) Owner fails to remedy such failure within five (5) Days 
after Owner receives a Notice from Contractor with respect thereto, or (B) if such failure is not 
capable of being cured within such five (5) Day period but Owner has commenced the cure within 
such period, is diligently pursuing it and has stopped the affected portion of the Work, Owner fails 
to remedy such failure within an additional twenty-five (25) days.   
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20.5. Contractor’s Remedies 

In the event of an Owner Event of Default (or Owner Inchoate Default, with respect to “a”) 
and subject to Article 32, Contractor shall only have the following remedies: 

(a) suspend performance of the Work until Owner cures such Owner Inchoate 
Default or Owner Event of Default (in which event, Contractor shall be compensated in the manner 
specified in Section 22.3) as the case may be, it being understood that Contractor may at any time 
it sees fit rescind a suspension under this Section 20.5(a); 

(b) if the Owner Event of Default is not cured within thirty (30) days of Notice 
of the default, Contractor may give Owner notice of Contractor’s intent to terminate this Contract, 
which termination will be deemed a termination for Owner’s convenience; or 

(c) avail itself of any other rights and remedies that may be available to 
Contractor or its permitted assignees under this Contract and Applicable Law including any legal 
or equitable remedy to enforce the obligations of Owner under this Contract. 

 

21. EARLY TERMINATION 

21.1. General 

Owner may in its sole discretion terminate this Contract with or without cause at any time 
by giving Notice of termination to Contractor, to be effective upon the receipt of such Notice by 
Contractor or upon such other termination date specifically identified by Owner therein; provided 
that, where such termination is without cause, Owner shall provide ten (10) days’ Notice.  If Owner 
terminates the Work without cause or for any cause other than a Contractor Event of Default 
specified in Section 20.1, or if this Contract is terminated pursuant to any of Sections 20.5(b), 21.4 
or 22.2, then Owner and Contractor shall have the following rights, obligations and duties: 

21.1.1. Termination Value.  If this Contract is terminated pursuant to Section 21.1 
following Owner’s issuance of the Notice to Proceed, then as compensation for the Work 
performed through the effective date of termination pursuant to Section 21.1, Owner shall pay to 
Contractor: 

 (a) in the event of a termination for cause for Contractor Event of Default, subject 
to Section 20.3, the Termination Value, and  

(b) in the event of a termination without cause or for Owner Event of Default, the 
Termination Value plus Contractor’s and its Subcontractors’ actual and demonstrable 
demobilization costs and commercially reasonable Subcontractor cancellation or termination fees 
for which Contractor is legally liable to pay, plus ten percent (10%), provided that Subcontractor 
cancellation or termination fees shall be reasonably documented, less any recoverable deposits 
paid to Suppliers, plus any outstanding amounts pursuant to Article 9 or Article 17.   

Notwithstanding the foregoing in this Section 21.1.1, the Termination Value with respect to the 
any partially completed Milestones shall be based upon the percentage of Work completed as 
verified and validated by a third-party engineer mutually agreeable to the Parties; provided 
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further that any amounts in dispute related thereto shall be placed into escrow as mutually agreed 
by the Parties. 

21.1.2. Assumption of Contractor Contracts.  Owner shall have the right, but only 
following the Notice to Proceed Date, at its sole option, to assume and become liable for any 
obligations that Contractor may have in good faith incurred for its Site personnel and for any 
written obligations and commitments that Contractor may have in good faith undertaken with third 
parties in connection with the Work to be performed at the Site.  If Owner elects to assume any 
obligation of Contractor as described in this Section 21.1.2 and has paid Contractor in full for all 
due and owning amounts for the in accordance with Section 21.1.1 above, then (a)  Contractor 
shall execute all documents and take all other reasonable steps requested by Owner which may be 
required to vest in Owner all rights, set-offs, benefits and titles necessary to such assumption by 
Owner of such obligations described in this Article 21, and (b) Owner shall simultaneously agree 
to indemnify Contractor against liabilities thereafter arising under the assumed obligations or 
commitments. 

21.1.3. Completion of Work.  Upon a termination of this Contract pursuant to 
Section 8.1.3 or this Article 21 and payment in full of all due and owing amounts, Owner may 
require Contractor to, and Contractor shall (if so required), (a) withdraw from the Site, (b) deliver 
to Owner all Work completed as of the effective date of such termination, (c) assign to Owner 
(without recourse to Contractor) such of Contractor’s Subcontracts as Owner may request, and (d) 
deliver or make available to Owner all patents, and licenses (and to the extent reasonably available, 
requested information regarding the Work) of Contractor or an applicable third party (including 
Subcontractors or Vendors) related to the Work reasonably necessary to permit Owner (or Owner’s 
designee) to complete or cause the completion of the Work, and in connection therewith Contractor 
authorizes Owner and its respective agents to use such information in completing the Work, shall 
remove such materials, equipment, tools, and instruments used by, and any debris or waste 
materials generated by, Contractor in the performance of the Work as Owner (or Owner’s 
designee) may direct, and Owner may take possession of any or all Contractor Deliverables and 
Site facilities of Contractor related to the Work necessary for completion of the Work (whether or 
not such Contractor Deliverable and Site facilities are complete).   

21.2. Claims for Payment 

All claims for payment by Contractor under this Article 21 must be made within one 
hundred eighty (180) days after the effective date of a termination hereunder.  Owner shall make 
payments under this Article 21 in accordance with Article 7. 

21.3. Nature of Termination Payments 

The payments described in Section 21.1.1 are intended to constitute Contractor’s sole 
compensation for: (a) all costs of Equipment and Materials, temporary equipment, labor, 
transportation, engineering, design and other services relating to Contractor’s performance of its 
obligations under this Contract (including any Intellectual Property Rights licensed under this 
Contract, expressly or by implication) provided by Contractor or its Subcontractors or Vendors, 
(b) all national, state, regional and local taxes, and other sales taxes effective or enacted as of the 
date of execution of this Contract or thereafter, each as imposed on Contractor or its Subcontractors 
or Vendors, (c) all other taxes, duties, levies, imposts, fees, or charges of any kind (whether in the 
United States or elsewhere) arising out of Contractor’s or any such Subcontractor’s or Vendor’s 
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performance, including any increases thereof that may occur during the term of this Contract, and 
(d) any duties, levies, imposts, fees, charges, and royalties imposed on Contractor or its 
Subcontractors or Vendors with respect to any such Equipment and Materials, labor, or services 
provided under this Contract. The taxes covered hereby include occupational, excise, 
unemployment, ownership, value-added, sales and income taxes and any and all other taxes and 
duties on any item or service that is part, whether such tax is normally included in the price of such 
item or service or is normally stated separately, all of which shall be for the account of Contractor.  
The above-described payments shall not be increased with respect to any of the foregoing items or 
with respect to any withholdings relating to any of the foregoing items that Owner may be required 
to make. 

21.4. Failure to Obtain Permits 

If, within three hundred sixty (360) Days following Owner’s issuance of the Notice to 
Proceed, Owner is unable to obtain all of the Owner Acquired Permits necessary for Contractor to 
perform the Work, either Party may, upon thirty (30) Days’ notice to the other Party, terminate 
this Contract.  Such termination shall, for all purposes hereof, be deemed a termination pursuant 
to Article 21 for a termination for convenience and Contractor shall be entitled to such amounts 
set forth in Section 21.1.1(b). 

22. SUSPENSION 

22.1. General 

Owner may suspend performance of the Work at any time by giving Notice thereof to 
Contractor.  Such suspension shall continue for the period specified in the suspension Notice.  The 
Guaranteed Dates and Contract Price shall be adjusted as provided in Section 22.3 (other than for 
a Suspension for Cause).  At any time after the effective date of the suspension, Owner may require 
Contractor to resume performance of the Work on five (5) days’ Notice.   

22.2. Contractor’s Termination Right 

If, at the end of the specified suspension period, Owner has not requested a resumption of 
the Work or has not notified Contractor of any extension of the suspension period (but in no event 
beyond one hundred eighty (180) days for all such suspensions, other than a Suspension for Cause) 
at Contractor’s option this Contract shall be deemed terminated pursuant to Article 21.  For the 
avoidance of doubt, Contractor shall not have a termination right where there has been a 
Suspension for Cause.  

22.3. Extension of Time and Compensation Rights 

In the case of any suspension under this Article 22 or any suspension by Contractor under 
Section 20.5(a), other than a Suspension for Cause: 

(a) the Guaranteed Dates shall be extended by the period of Actual Delay; 

(b) (i) with respect to a suspension by Owner due to an Excusable Condition 
other than an Owner Caused Delay, the Contract Price shall be increased by the sum of those Direct 
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Costs (plus five percent (5%)) actually, demonstrably and reasonably incurred during the 
suspension period, to the extent attributable to the suspension, or  

(ii) with respect to a suspension by Owner for any other reason or Contractor 
pursuant to Section 20.5, the Contract Price shall be increased by the sum of those Direct Costs 
(plus ten percent (10%)) actually, demonstrably and reasonably incurred during the suspension 
period, to the extent attributable to the suspension, and, in each case, that are: 

(i) for the purpose of safeguarding and/or storing the Work and the 
Equipment and Materials at the point of fabrication, in transit, or at the Site; 

(ii) for personnel, Subcontractors, or rented Equipment and Materials, 
the payments for which, with Owner’s prior written concurrence, are continued during the 
suspension period; 

(iii) for reasonable costs of demobilization and remobilization; 

(iv) for rescheduling the Work; or 

(v) other reasonable Direct Costs related to such suspension; 

less any net savings incurred because of such suspension;  

(c) the Project Schedule and the Critical Path Items on the Project Schedule 
shall be adjusted to account for same. 

22.4. Claims for Payment 

All claims by Contractor for compensation or extension of time under this Article 22 must 
be made within ninety (90) days after the suspension period has ended and the Work has been 
either terminated or resumed.  Failure of Contractor to make such claim within said period shall 
be deemed a waiver by Contractor of any such claims, but only to the extent that such failure or 
delay actually prejudices the Owner. 

23. INSURANCE   

23.1. General 

(a) Contractor shall procure at its own expense and maintain in full force and 
effect the insurance coverages and limits as required under Section 23.2, with insurance companies 
authorized to do business in the State of New Mexico, throughout the performance of the Work 
under this Contract, commencing with any and all Work performed on Site or off Site in 
preparation for the Notice to Proceed and Contractor’s mobilization at the Site (with the exception 
that the umbrella/excess liability insurance set forth in Section 23.2.4 and extended completed 
operations coverage of the commercial general liability coverage set forth in Section 23.2.2 need 
not commence until Contractor’s mobilization at the Site in connection with the Notice to Proceed) 
and shall be maintained in force and effect until Final Completion.  All policies shall be on an 
occurrence basis with the exception that the Umbrella or Excess Liability Insurance described in 
Section 23.2.4 and Professional Liability Insurance described in Section 23.2.6 may be written on 



 

83 
 

a claims made form and the Pollution Liability Insurance as described in Section 23.2.7; provided 
that the policy (a) has a retroactive date prior to the date of the commencement of the Work, and 
(b) is maintained by Contractor throughout the performance of the Work and for at least three (3) 
years after Final Completion either through policy renewal or an extended reporting period. 

(b) Owner shall procure at its own expense and maintain in full force and effect 
as required under this Contract, with insurance companies authorized to do business in the State 
of New Mexico, the types and limits of insurance as set forth in Section 23.3 and 23.4 and 
maintained by Owner throughout the performance of the Work and for at least three (3) years after 
Final Completion either through policy renewal or an extended reporting period. 

(c) Such insurance companies shall be rated by A.M. Best Company as having 
a financial strength rating of “A-” or better and a financial size category of “VIII” or greater. 

(d) Capitalized terms used in this Article 23 and not otherwise defined in this 
Contract shall have the meanings generally ascribed to them in the commercial insurance industry 
in the United States. 

(e) Each Party, at its own cost, may purchase any additional insurance it 
believes necessary to protect its interests. 

(f) Any insurance coverages required below may be satisfied through a 
combination of primary and excess liability policies.   

(g) To the extent permitted by law, Contractor shall waive on behalf of itself 
and its insurers all rights to assert claims for any losses, damages, liabilities, and expenses, such 
expenses to include but not be limited to attorney’s fees, against Owner, Owner’s subsidiaries and 
Affiliates along with their respective directors, officers, and employees, to the extent proceeds 
realized from policies of insurance maintained or required to be maintained in connection with 
services or products provided under this Contract are applied to such losses, damages, liabilities, 
and expenses.  Each policy of insurance required herein, with the exception of the professional 
liability insurance required under Section 23.2.6, shall include an endorsement acknowledging 
such waiver of subrogation.  To the extent permitted by law, Owner shall waive on behalf of itself 
and its insurers all rights to assert claims for any losses, damages, liabilities, and expenses, such 
expenses to include but not be limited to attorney’s fees, against Contractor and its Subcontractors, 
Contractor’s subsidiaries and Affiliates along with their respective directors, officers, and 
employees, to the extent proceeds realized from policies of insurance maintained or required to be 
maintained under this Contract by Owner are applied to such losses, damages, liabilities, and 
expenses.  Each policy of insurance required herein shall include an endorsement acknowledging 
such waiver of subrogation. 

23.2. Contractor’s Insurance 

Contractor shall obtain and maintain in full force and effect the insurance policies specified 
in this Section 23.2.  Any and all deductibles and premiums associated with the policies specified 
in this Section 23.2 shall be assumed by, for the account of, and at the sole risk of Contractor.  
Each policy of insurance, as allowed by statute and with the exception of the insurance required 
under Section 23.2.6, shall waive all of the insurer’s rights of recovery under subrogation or 
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otherwise, against Owner and its Affiliates and their respective directors, officers, managers, 
Representatives, agents and employees and any other parties as the Owner may designate. 

23.2.1. Workers’ Compensation and Employer’s Liability Insurance. Contractor 
shall maintain workers’ compensation insurance and such other forms of insurance which 
Contractor is required to maintain in order to comply with statutory limits in the State of New 
Mexico or under workers’ compensation laws of any applicable jurisdiction in the United States 
(and any other location in which the Work is to be performed) and employer’s liability (including 
occupational disease) coverage with limits of one million Dollars ($1,000,000) per accident for 
bodily injury by accident and, one million Dollars for each employee and policy limit for bodily 
injury by disease.  Such insurance shall cover all of Contractor’s employees, whether full-time, 
leased, temporary or casual, who are engaged in the Work. 

23.2.2. Commercial General Liability Insurance. Contractor shall maintain 
commercial general liability insurance written on an occurrence basis and with a combined single 
limit of ten million Dollars ($10,000,000) per occurrence, ten million Dollars ($10,000,000) 
general aggregate, ten million Dollars ($10,000,000) products and completed operations 
aggregate. Such insurance shall include coverage for premises/operations liability, products and 
completed operations liability, personal and advertising injury liability, contractual liability, and 
independent contractor’s liability for Work performed on Site and off Site.  With respect to the 
performance of construction activities, Contractor shall maintain extended completed operations 
coverage, for at least ten (10) years after Final Completion.  Such insurance shall provide 
severability of interests or cross liability provisions permitting one insured to bring a claim against 
another insured, and shall be endorsed to include Owner and its Affiliates and their respective 
directors, officers, managers, Representatives, agents and employees or any other parties that 
Owner may be contractually obligated to include as additional insureds prior to a loss.  Owner 
shall be added as an additional insured with respect to Contractor’s ongoing operations through 
CG 20 10 07 04 or a substitute equivalent form and with respect to Contractor’s completed 
operations through CG 20 37 07 04 or a substitute equivalent form, limited only to the extent 
required, if applicable, by NMSA 1978 § 56-7-1, as amended.  Such additional insured status shall 
apply regardless of the enforceability of the indemnity provisions in this Contract.  Such insurance 
maintained by Contractor shall be primary with respect to the interest of Owner, and any other 
insurance or self-insurance maintained by Owner or its Affiliates is in excess and not contributory 
to Contractor’s insurance in all instances regardless of any like insurance that Owner or any of its 
Affiliates may have.  

23.2.3. Automobile Liability Insurance. Contractor shall maintain automobile 
liability insurance (including coverage for owned, non-owned and hired automobiles) covering 
vehicles used by Contractor in connection with the Work in an amount of one million Dollars 
($1,000,000) combined single limit per occurrence for bodily injury and property damage.  
Contractor’s automobile liability insurance coverage shall contain appropriate no-fault insurance 
provisions or other endorsements in accordance with Applicable Laws.  Such insurance shall be 
endorsed to include Owner and its Affiliates and their respective directors, officers, managers, 
Representatives, agents, employees or any other parties that Owner may be contractually obligated 
to include as additional insureds.  Owner shall be added as additional insured prior to a loss, limited 
only to the extent required, if applicable, by NMSA 1978 § 56-7-1, as amended.  Such additional 
insured status shall apply regardless of the enforceability of the indemnity provisions in this 
Contract.  Such insurance maintained by Contractor shall be primary with respect to the interest of 
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Owner, and any other insurance or self-insurance maintained by Owner or its Affiliates is in excess 
and not contributory to Contractor’s insurance policies in all instances regardless of any like 
insurance coverage that Owner or any of its Affiliates may have.  

23.2.4. Umbrella or Excess Liability Insurance. Contractor shall maintain up until 
Final Completion umbrella/excess insurance covering itself and its Subcontractors and Vendors 
against claims in excess of the underlying insurance described in Section 23.2.2 in the amount of 
twenty-five million Dollars ($25,000,000) per occurrence, twenty-five million Dollars 
($25,000,000) general aggregate, and twenty-five million Dollars ($25,000,000) products and 
completed operations aggregate (with coverage for completed operations to be in place throughout 
the performance of the Work and for ten (10) years after Final Completion through an extended 
reporting period endorsement)..  Insurance coverages and limits required herein should not in any 
way limit the extent of Contractor’s responsibilities and liabilities specified elsewhere in this 
Contract.  Such insurance shall be written as follow-form or with an insurance coverage form that 
provides coverage that is at least as broad as the primary insurance policies, and shall satisfy the 
maintenance of the required limits through a combination of umbrella liability and/or excess 
liability insurance policies. 

23.2.5. [Reserved.] 

23.2.6. Professional Liability Insurance.  Contractor shall secure and maintain, 
professional liability insurance (errors and omissions) covering financial loss arising from 
engineering, architectural, construction management, and other design build professional services 
rendered, required or reasonably inferable from the Statement of Work, with a single limit of five 
million Dollars ($5,000,000) each claim and five million Dollars ($5,000,000) annual aggregate. 
This insurance shall include coverage for professional services provided in connection with the 
Work performed by Contractor, its Subcontractors, and anyone directly or indirectly employed by 
any of them in connection with the Project unless Contractor can evidence pursuant to Sections 
23.5 and 23.6 that insurance in compliance with this Section 23.2.6 and Section 23.1 is being 
maintained by each Subcontractor performing such Work.  Contractor shall require Subcontractors 
maintain professional liability insurance with a single limit of two million Dollars ($2,000,000) 
each claim and two million Dollars ($2,000,000) annual aggregate.  

23.2.7. Pollution Liability Insurance. Contractor shall maintain on behalf of itself 
and its Subcontractors contractors pollution liability insurance or the equivalent, with a limit of 
five million Dollars ($5,000,000) per occurrence and ten million Dollars ($10,000,000) annual 
aggregate.  Such insurance shall include coverage for pollution losses, including but not limited to 
bodily injury, property damage (including but not limited to clean-up costs), and financial loss 
arising out of pollution conditions resulting from Contractor’s and its Subcontractors’ and 
Vendors’ operations and completed operations under this Contract.  Such insurance shall define 
pollution conditions at a minimum as the discharge, dispersal, release, or escape of any solid, 
liquid, gaseous, or thermal irritant or contaminant, including smoke, vapors, soot, fumes, acids, 
alkalis, toxic chemicals, medical waste and waste materials into or upon land, or any structure on 
land, the atmosphere or any watercourse or body of water, including groundwater, provided such 
conditions are not naturally present in the environment in the concentration or amounts discovered.  
Such insurance shall include Owner and its Affiliates and their respective directors, officers, 
managers, Representatives, agents and employees as an additional insured with respect to Work 
performed under this Contract (but limited only to the extent required, if applicable, by NMSA 
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1978 § 56-7-1, as amended).  In lieu of Contractor maintaining the insurance for pollution losses 
arising from the Work on behalf of itself, its Subcontractors and Vendors, and anyone directly or 
indirectly employed by any of them, Contractor shall evidence pursuant to Section 23.5 and 23.6 
that insurance in compliance with this Section 23.2.7 and Section 23.1 is being maintained by each 
Subcontractor for which the Work involves exposure to pollutions conditions as described above 
or invasive testing.   

23.2.8. Property Insurance.  Consistent with its obligations pursuant to Section 
24.1(a), Contractor shall assume the risk of loss for Temporary Work, Equipment and Materials 
(stationary or mobile), supplies, tools, and other personal property (including employee tools) (a) 
belonging to Contractor or to any of its Subcontractors or (b) used by or on behalf of Contractor 
or any of its Subcontractors for its performance hereunder which is not intended to become a 
permanent part of the completed Work.  Such Temporary Work, Equipment and Materials, 
supplies and other personal property shall be brought to and kept at the Site at the sole cost, risk 
and expense of Contractor or such Subcontractor, and Owner shall not be liable for loss or damage 
thereto.  It is agreed that Owner shall be held harmless by Contractor and its Subcontractors for 
any loss or damage to such property and that any property insurance maintained by Contractor and 
its Subcontractors covering such equipment, supplies and materials shall include a waiver of 
subrogation precluding any claims being made against the Owner and its Affiliates and their 
respective directors, officers, managers, Representatives, agents and employees and any other 
parties Owner may be contractually obligated to do so. Contractor may elect to self-insure this 
requirement. 

23.2.9 Technology Errors and Omissions Insurance. Contractor and/or its 
Subcontractors at its sole cost agree to maintain technology Errors and Omissions insurance 
coverage with insurance carriers with a rating of no less than A rated by Best’s Insurance Guide.  
 
Technology Errors and Omissions insurance providing coverage for liabilities arising from errors, 
omissions, or negligent acts in rendering or failing to render computer or information technology 
services and technology products. Coverage for violation of software copyright infringement. 
Technology services shall cover liabilities, punitive damages (to the extent allowed by law), and 
claim expenses arising from negligent acts, errors and omissions, in rendering or failing to render 
professional or technology based services performed or on behalf of Contractor and in the 
provision of technology products in the performance of this Contract, including the failure of 
products to perform the intended function or serve the intended purpose. Services insured, include, 
but are not limited to (1) computer systems analysis (2) custom software programming (3) data 
processing (4) systems integration (5) systems design, consulting, development and modification 
(6) training services relating to computer software or hardware (7) installation, management, repair 
and maintenance of computer products, networks and systems  (8) Contractor’s legal obligation to 
pay damages and/or defense costs as a result of violation of federal, state or foreign privacy laws 
and regulations including but not limited to investigative and notification costs arising out of 
Contractor’s requirement to comply with a Breach of Notice or similar law. No exclusion/ 
restriction for unencrypted portable devices/ media may be on the policy. Policy shall have limits 
of ten million Dollars ($10,000,000) each and every claim and in the aggregate with no sublimit 
for loss arising from violations of privacy laws and regulations.  The policy shall have worldwide 
coverage territory and provide coverage for wrongful acts, claims, and lawsuits brought anywhere 
in the world. Such insurance may be written on a claims-made rather that an occurrence basis as 
long as the policy, (a) has a retroactive date prior to the date of project commencement, and (b) is 
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maintained by Contractor throughout the performance of services or storage of data in connection 
with this Contract and for at least three (3) years thereafter either through policies in force or 
through an extended reporting period.   
 
 

If Contractor is providing services which provide direct access to PNM’s systems or holding 
sensitive information of PNM, then the policy shall include Network Security/Privacy coverage. 
This policy shall include coverage for loss, disclosure and theft of data in any form; media and 
content rights infringement and liability, including but not limited to, software copyright 
infringement; network security failure, including but not limited to, denial of service attacks and 
transmission of malicious code. Coverage shall include data breach regulatory fines and penalties, 
for up to one (1) year.  
 

23.3. Owner’s Insurance 

Owner shall obtain and maintain in full force and effect the insurance policies specified in 
this Section 23.3 with respect to Owner’s employees. 

23.3.1. Workers’ Compensation Insurance and Employers’ Liability Insurance.  In 
accordance with the laws of the State of New Mexico, Owner shall maintain in force workers’ 
compensation insurance for all of its employees. Owner shall also maintain employer’s liability 
coverage in an amount of not less than one million Dollars ($1,000,000) per accident and per 
employee for disease.  In lieu of such insurance, Owner may maintain a self-insurance program 
meeting the requirements of the State of New Mexico along with the required employer’s liability 
insurance. 

23.4. Builder’s Risk Insurance 

Contractor shall provide standard form “All Risk” Builders Risk or Installation insurance 
covering one hundred percent (100%) replacement value of property built or installed on a 
completed value basis covering the Project against loss or damage during the period of 
construction commencing at the latest of the Notice to Proceed Date or delivery of any Major 
Equipment and expiring upon Substantial Completion of the Project.  The insurance shall be 
endorsed to include (a)  replacement cost coverage; (b) delayed completion coverage:  (c) property 
in transit coverage for materials and equipment to be incorporated into the project; (d) ordinance 
or law coverage, including (i) coverage for loss to the undamaged portion of the project, (ii) 
demolition cost coverage, and (iii) increased cost of construction: and (e) a loss payable 
endorsement naming PNM as a loss payee as their interests may appear.  The delayed completion 
coverage endorsement shall provide on an actual loss sustained basis indemnification for 
scheduled soft costs, and loss of gross earnings arising from any delay in the completion of the 
insured project due to direct physical loss or damage to the insured structures or materials.  
Insurance proceeds shall be paid to and used by the Party having risk of loss at the time of the 
claim pursuant to Article 24 and any disputes between Owner and Contractor regarding the 
application of insurance proceeds shall be addressed in accordance with Article 33.  

23.5. Subcontractor Insurance 

To the extent permitted by law, Contractor shall determine the appropriate levels of 
insurance to be maintained by its Subcontractors and Vendors and shall cause said Subcontractors 
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and Vendors to waive on behalf of themselves and its insurers all rights to assert claims for any 
losses, damages, liabilities, and expenses, such expenses to include but not be limited to attorney’s 
fees, against Owner, Owner’s subsidiaries and Affiliates along with their respective directors, 
officers, and employees, to the extent proceeds realized from policies of insurance maintained or 
required to be maintained in connection with services or products provided under their respective 
Subcontracts are applied to such losses, damages, liabilities, and expenses.  Each policy of said 
Subcontractor and Vendor required herein shall include an endorsement acknowledging such 
waiver of subrogation. 

23.6. Contractor Certificates 

No later than (i) thirty (30) Days prior to the commencement of performance of the Work, 
including any and all Work performed on Site or off Site in preparation for the Notice to Proceed, 
and (ii) thirty (30) Days prior to Contractor’s mobilization at the Site in connection with the Notice 
to Proceed, and thereafter prior to the renewal of any policy required herein, Contractor shall 
furnish to Owner certificates of insurance from each insurance carrier showing that the above 
required insurance for the Project is in full force and effect, the amount of any deductibles and 
retentions, and all limits of liability including sublimits.  Each policy shall provide that it will not 
be canceled or non-renewed until the expiration of at least thirty (30) days (or ten (10) days in the 
case of cancellation due to non-payment of premiums) after Notice of such cancellation or non-
renewal has been furnished to Owner.  Contractor shall also be responsible for obtaining 
certificates of insurance maintained by all Major Subcontractors prior to the commencement of 
any Work. Upon request, Contractor shall provide Owner certificates of Insurance of all Major 
Subcontractors.   

23.7. No Limitation of Liability 

Subject in all respects to the terms of Article 32, the insurance coverages required of 
Contractor set forth in Section 23.2 shall in no way affect, nor are they intended as a limitation of, 
Contractor’s liability with respect to its performance of the Work.   

24. RISK OF LOSS OR DAMAGE 

24.1. Risk of Loss for Project Before Substantial Completion.   

(a) Prior to Substantial Completion Contractor assumes risk of loss for, and full 
responsibility for the cost of replacing or repairing any damage to, the Project and all Equipment 
and Materials, and maintenance equipment (including temporary materials, equipment and 
supplies) which are purchased by Contractor for permanent installation in or for use during 
construction of the Project or otherwise supplied or to be supplied by Contractor or its 
Subcontractors, regardless of whether Owner has title thereto under this Contract;  

(b) If prior to Substantial Completion any portion of the Project is lost or 
damaged, then Contractor shall replace or repair any such loss or damage and complete the Work.  

(c) However, if any portion of the Project is lost or damaged before Substantial 
Completion of the Project due to any negligent or intentional act or omission of Owner, any 
Affiliate of Owner or any Owner’s Separate Contractor, or anyone employed by any of them, or 
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anyone for whose acts such Person may be liable, then Owner shall bear the cost and expense of 
replacing or repairing such loss or damage. 

24.2. Risk of Loss for Equipment and Materials or Work Supplied by Contractor  

Notwithstanding anything to the contrary in Section 24.1, Contractor shall, until 
Substantial Completion, bear the risk of loss for, and full responsibility for the cost of replacing or 
repairing any damage to, any Equipment and Materials or Work supplied or to be supplied by 
Contractor or its Subcontractors.  If any portion of such Equipment and Materials or Work is lost 
or damaged, then Contractor shall replace or repair any such loss or damage in accordance with 
this Contract unless such damage is due to any negligent or intentional act or omission of Owner, 
any Affiliate of Owner or any Owner’s Separate Contractor, or anyone employed by any of them, 
or anyone for whose acts such Person may be liable, then Owner shall bear the cost and expense 
of replacing or repairing such loss or damage. 

24.3. Risk of Loss for Project After Substantial Completion.   

Generally, but subject to and without limiting Contractor’s obligations expressly set forth 
in this Contract arising from and after Substantial Completion, Owner shall bear the risk of loss 
for, and full responsibility for, the cost of replacing or repairing any damage to the Project from 
and after Substantial Completion of the Project.  However, if any portion of the Project is lost or 
damaged after Substantial Completion of the Project due to the acts or omissions or negligence 
(but not the gross negligence or willful misconduct) of Contractor, any Affiliate of Contractor or 
any Subcontractor or Vendor, or anyone directly or indirectly employed by any of them, or anyone 
whose acts such Person may be liable, then Contractor shall bear all of the cost and expense of 
replacing or repairing such loss or damage up to an amount equal to six hundred thousand Dollars 
($600,000). 

25. INDEMNIFICATION  

25.1. By Contractor 

Contractor shall defend, indemnify, and hold harmless Owner, and its respective 
employees, agents, partners, Affiliates, shareholders, directors, officers, and permitted assigns 
(each an “Owner Indemnitee”), from and against all Losses to the extent that they directly or 
indirectly arise out of or result from the following: 

(a) any negligent act, tortious act or negligent omission during the performance 
of its obligations under this Contract, or any curative action under any warranty following 
performance of the Work, of Contractor or any Affiliate thereof, any Subcontractor, or anyone 
directly or indirectly employed by any of them, or anyone for whose acts such Person may be 
liable, but only to the extent not caused or resulting from the negligence, act or omission of the 
Owner Indemnitees, Owner’s Separate Contractors, or any other third party for which Contractor 
is not responsible causing (i) personal injury or death of a third party or (ii) physical damage to 
property on or off the Site owned by a third party.  

(b) Contractor Liens filed by Contractor, Subcontractors, Vendors or any other 
Person performing any Work provided Contractor has been paid undisputed amounts owed under 
this Contract; 
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(c) any fines or penalties imposed on Owner Indemnitees by a Governmental 
Authority related to the failure of Contractor or any of its Subcontractors to comply with 
Applicable Laws or the conditions or provisions of Applicable Permits; 

(d) (i)  the use or release of Hazardous Materials at the Site that were brought 
onto, or generated at the Site by Contractor or any Subcontractor and (ii) the use or release of pre-
existing Hazardous Materials at the Site to the extent such Hazardous Materials are negligently 
used or released by a Contractor Party; and (iii) a breach of Contractor’s obligations under Article 
29;  

(e) the failure of Contractor to pay, as and when due, all lawfully imposed 
taxes, duties, levies, assessments, tariffs, imposts, fees or charges or any kind (together with any 
and all interest, penalties, additions to tax and additional amounts imposed with respect thereto) 
imposed by any Governmental Authority for which Contractor is obligated to pay pursuant to the 
terms of this Contract. 

25.2. By Owner 

Owner shall defend, indemnify, and hold harmless Contractor and its respective 
employees, agents, partners, Affiliates, shareholders, directors, officers, and permitted assigns 
(each a “Contractor Indemnitee”) from and against all Losses to the extent that they directly or 
indirectly arise out of or result from the following: 

(a) any negligent, tortious act or negligent omission by Owner or any of 
Owner’s Separate Contractors during the performance of Owner’s obligations under this Contract 
or any Affiliate thereof, including the performance of any Owner’s Separate Contractor, but only 
to the extent not caused or resulting from the negligence, act or omission of the Contractor 
Indemnitees or any other third party for which Owner is not responsible causing (i) personal injury 
or death of a third party or (ii)  physical damage to property on or off the Site owned by a third 
party; 

(b) any fines or penalties imposed on Contractor Indemnitees by a 
Governmental Authority related to the failure of Owner or any of its Owner’s Separate Contractors 
to comply with the terms and conditions of Applicable Laws or the conditions or provisions of 
Applicable Permits; 

(c) the use or release of Hazardous Materials at the Site that were brought onto, 
or generated at the Site by Owner or Owner’s Separate Contractors and for which Contractor does 
not have an indemnity obligation pursuant to Section 25.1(d); 

(d) the failure of Owner to pay, as and when due, all taxes, duties, levies, 
assessments, tariffs, imposts, fees or charges or any kind (together with any and all interest, 
penalties, additions to tax and additional amounts imposed with respect thereto) imposed by any 
Governmental Authority for which Owner is obligated to pay pursuant to the terms of this Contract. 

25.3. Actions by Governmental Authorities 

Contractor shall defend, indemnify, and hold the Owner Indemnitees harmless from and 
against all claims by any Governmental Authority claiming taxes based on gross receipts or on 
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income of Contractor, any of its Subcontractors, or any of their respective agents or employees 
with respect to any payment for the Work made to or earned by Contractor, any of its 
Subcontractors, or any of their respective agents or employees under this Contract and any fines 
imposed by a Governmental Authority due to Contractor's performance under this Contract.  
Owner shall defend, indemnify, and hold the Contractor Indemnitees harmless from and against 
all claims by any Governmental Authority claiming taxes based on gross receipts or on income of 
Owner, any Owner’s Separate Contractors, or any of their respective agents or employees with 
respect to any payment made to or earned by Owner, any Owner’s Separate Contractors, or any of 
their respective agents or employees under this Contract.   

25.4. Patent Infringement and Other Indemnification Rights 

Contractor shall defend, indemnify, and hold harmless the Owner Indemnitees against all 
Losses arising from any Intellectual Property Claim (subject, however, to Section 25.6).  Without 
limiting the provisions of Section 25.5, if Owner provides Notice to Contractor of the receipt of 
any such claim, Contractor shall, at its own expense, settle or defend any such Intellectual Property 
Claim and pay all damages and costs awarded in such Intellectual Property Claim against Owner 
and (a) procure for Owner, or reimburse Owner for procuring, the permanent right to continue 
using the infringing service, Equipment and Materials, or other Work, as the case may be: (b) 
modify the infringing service, Equipment and Materials, or other Work, as the case may be, so that 
the same becomes non-infringing; or (c) replace the infringing service, Equipment and Materials, 
or other Work, as the case may be, with non-infringing service, Equipment and Materials, or other 
Work, as the case may be.  If Owner is enjoined from completing the Project or any part thereof, 
or from the use, operation, or enjoyment of the Project or any part thereof, as a result of such claim 
or legal action or any litigation based thereon, then Contractor shall promptly use commercially 
reasonable efforts to have such injunction removed and to take one or more of the actions under 
the preceding clauses (a), (b) or (c), provided, that in no case shall Contractor take any action 
which adversely affects Owner’s continued use and enjoyment of the applicable service, 
Equipment and Materials, or other Work, as the case may be, without the prior written consent of 
Owner.  Owner’s acceptance of the Contractor Deliverables or supplied Equipment and Materials 
shall not be construed to relieve Contractor of any obligation hereunder.  Notwithstanding anything 
in this Contract to the contrary, Contractor’s obligation to indemnify, defend and hold Owner 
harmless against infringement of Intellectual Property Claims does not apply to: (i) Equipment and 
Materials or other Work if provided according to Owner’s or Owner’s Separate Contractors design 
or instructions where Contractor has provided Owner written Notice of the specific infringement 
of Intellectual Property Rights that would occur due to such design or instructions, (ii) the 
Equipment and Materials or other Work being used for the Project for which this Contract is 
executed where such Equipment and Materials or other Work is not being used by the Owner for 
its intended use or (iii) if such Equipment and Materials is materially modified for use not in 
accordance with Industry Standards. Any Equipment and Materials or other Work not 
manufactured or developed by Contractor or its Affiliates will be limited to the indemnity, if any, 
of the manufacturer, supplier or Vendor of said Equipment and Materials or other Work.    

25.5. Claim Notice 

An indemnitee hereunder shall provide Notice to the indemnifying party, within ten (10) 
Days after receiving written notice of the commencement of any legal action or of any claims or 
threatened claims against such indemnitee in respect of which indemnification may be sought 
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pursuant to the foregoing provisions of this Article 25 or any other provision of this Contract 
providing for an indemnity (such notice, a “Claim Notice”).  The indemnitee’s failure to give, or 
tardiness in giving, such Claim Notice will reduce the liability of the indemnifying party by the 
amount of damages attributable to such failure or tardiness, or to the extent the indemnifying Party 
is prejudiced by such failure or late notice, but shall not otherwise relieve the indemnifying party 
from any liability that it may have under this Contract.  In case any such claim or legal action shall 
be made or brought against an indemnitee hereunder and such indemnitee shall notify (by sending 
a Claim Notice) the indemnifying party thereof, the indemnifying party shall have the right, by 
Notice given to the indemnitee within ten (10) Days after the date of the applicable Claim Notice, 
and if applicable, after notifying and consulting with any insurers who may provide claims 
coverage for the claim subject to such Claim Notice, to assume and control the defense of the claim 
that is the subject of such Claim Notice, including the employment of counsel selected by the 
indemnifying party after consultation with the indemnitee and the indemnifying party shall pay all 
expenses of the conduct of such defense.  The indemnitee shall have the right to employ separate 
counsel in any such proceeding and to participate in (but not control) the defense of such claim, 
but the fees and expenses of such counsel shall be borne by the indemnitee unless the indemnifying 
party shall agree otherwise; provided, however, if the named parties to any such proceeding 
(including any impleaded parties) include both the indemnitee and the indemnifying party, the 
indemnifying party requires that the same counsel represent both the indemnitee and the 
indemnifying party, and representation of both parties by the same counsel would be inappropriate 
due to actual or potential differing interests between them, then the indemnitee shall have the right 
to retain its own counsel at the reasonable cost and expense of the indemnifying party.  If the 
indemnifying party shall have failed to assume or diligently prosecute the defense of any claim in 
accordance with the provisions hereof, then the indemnitee shall have the absolute right to control 
the defense of such claim and the fees and expenses of such defense, including reasonable 
attorneys’ fees of the indemnitee’s counsel and any amount determined to be owed by the 
indemnitee pursuant to such claim shall be borne by the indemnifying party, provided that the 
indemnifying party shall be entitled, at its expense, to participate in (but not control) such defense.  
Subject to the foregoing, (a) the indemnifying party shall control the settlement of all claims, in 
coordination with any insurer as required under the applicable insurance policies set forth in 
Article 23, as to which it has assumed the defense; provided, however, that (i)  such settlement 
shall include a dismissal with prejudice of the claim and an explicit and unconditional release from 
the party bringing such claim or other proceedings of all indemnitees; and (ii) the indemnifying 
party shall not conclude any settlement without the prior approval of the indemnitee, which 
approval shall not be unreasonably withheld; and (b) except as provided in the preceding sentence 
concerning the indemnifying party’s failure to assume or to diligently prosecute the defense of any 
claim, no indemnitee seeking reimbursement pursuant to the foregoing indemnity shall, without 
the prior written consent of the indemnifying party, settle, compromise, consent to the entry of any 
judgment in or otherwise seek to terminate any action, claim, suit, investigation or proceeding for 
which indemnity is afforded hereunder unless such indemnitee reasonably believes based on 
written opinion of legal counsel that the matter in question involves potential criminal liability. 
The indemnitee shall provide reasonable assistance to the indemnifying party when the 
indemnifying party so requests in connection with such legal action or claim, including executing 
any powers-of-attorney or other documents required by the indemnifying party with regard to the 
defense or indemnity obligations, and any expenses in connection therewith in excess of the 
indemnitee’s ordinary administrative costs and de minimus expenses shall be at the indemnifying 
party’s expense. 



 

93 
 

25.6. Limitations 

With respect to Section 25.1, Section 25.2 and Section 25.3, the Parties intend that 
principles of comparative negligence will apply, and each Party shall bear the proportionate cost 
of any loss, damage, expense, and liability attributable to that Party’s negligence, recklessness or 
otherwise tortious conduct.   

26. TREATMENT OF CONFIDENTIAL INFORMATION 

26.1. Confidentiality Obligation 

Except as otherwise expressly agreed in writing by the other Party, and except as otherwise 
agreed in Section 26.2, each receiving Party shall (a) keep strictly confidential and take reasonable 
precautions to protect against the disclosure of (i) the terms and conditions of this Contract and (ii) 
all Confidential Information, and (b) use all Confidential Information solely for the purposes of 
performing its obligations under this Contract and not for any other purpose; provided that a Party 
may disclose facts, terms and conditions referred to in clause (a) above and Confidential 
Information to those of its Representatives who need to know such information for the purposes 
of performing the receiving Party’s obligations under this Contract if, but only if, prior to being 
told of such matters or being given access to Confidential Information, such Representatives are 
informed of the confidentiality thereof and the requirements of this Contract and are directed to 
comply with the requirements of this Contract.  Each Party will be responsible for any breach of 
this Contract by its Representatives. 

26.2. Disclosures to Governmental Authorities 

Provided that Owner complies with the notice requirements set forth in Section 26.3.1, 
Owner may disclose the terms, conditions or other matters relating to this Contract and all 
Confidential Information furnished or made available by either Party pursuant to this Contract: 

(a) to duly authorized Governmental Authorities, including without limitation 
the Federal Energy Regulatory Commission, the NMPRC and the Securities and Exchange 
Commission; and 

(b) to the extent necessary to comply with any Applicable Law or any discovery 
or data request of a party to any proceeding pending before any of the foregoing. 
Owner shall have no liability whatsoever to Contractor in the event of any unauthorized use or 
disclosure by a Governmental Authority of any Confidential Information or other information 
disclosed to any of them by Owner. 

26.3. Compelled Disclosure 

26.3.1. Notice of Disclosure Requirement. If any Party or its respective 
Representatives become subject to a requirement of an Applicable Law or other request of a 
Governmental Authority to disclose any Confidential Information, or any part thereof, or any other 
matter required by Section 26.1 to be kept confidential, such Party will promptly notify the other 
Party of the existence, terms, and circumstances of such requirements so that such other Party may 
seek an appropriate protective order or waive compliance with the provisions of this Contract. 



 

94 
 

26.3.2. Limitation of Disclosure.  If Contractor complies with Section 26.3.1 but it 
or its Representatives are compelled, in the opinion of its legal counsel, to make disclosure in 
response to a requirement described in Section 26.3.1 or else stand liable for contempt or suffer 
other penalty, the compelled person may disclose only that portion of the Confidential Information 
which is legally required and will exercise commercially reasonable efforts to obtain reliable 
assurance that confidential treatment will be accorded to the disclosed Confidential Information or 
other matter. 

26.4. Ownership and Return of Information 

All Confidential Information shall be and remain the property of the Party providing it; 
provided, however, that all Confidential Information obtained, developed or created by or for 
Contractor exclusively for the Project, including copies thereof, is the exclusive property of 
Owner, without any further consideration to be paid therefor, whether delivered to Owner or not.  
No right or license is granted to Contractor or any third party respecting the use of such 
Confidential Information by virtue of this Contract, except to the extent required for Contractor’s 
performance of its obligations hereunder.  Upon the request of a Party, all Confidential 
Information, including all written or recorded copies thereof, shall be promptly returned to the 
requesting Party or destroyed, and if destroyed, such destruction shall be certified in writing to the 
requesting Party by a responsible officer of the other Party; provided, however, the receiving Party 
may retain one copy of the disclosing Party’s Confidential Information solely for audit compliance 
purposes, and the receiving party shall (i) notify the requesting Party in writing promptly following 
any disclosure of such Confidential Information and (ii) return such copy to the requesting Party 
promptly following the conclusion of the applicable audit compliance procedures.   

26.5. Enforcement 

The Parties agree that irreparable damage could occur if the confidentiality obligations 
under this Contract were not performed in accordance with its terms or were otherwise breached.  
Accordingly, a Party will be entitled to seek an injunction or injunctions to prevent breaches of 
this Article 26 and to enforce specifically its provisions in any court of competent jurisdiction, in 
addition to any other remedy to which the Party may be entitled by law or equity. 

26.6. Other Pertinent Confidentiality Provisions  

Upon completion of the Work, Contractor shall destroy all copies, replicas or reproductions 
in any form in its possession of the Confidential Information and data. Notwithstanding the 
foregoing, the Contractor may retain a single copy of such Confidential Information and data as 
may be reasonably required for purposes of compliance with the Contractor’s legal retention 
policies, and Applicable Laws and regulations.  In addition, the Contractor shall not be required 
hereunder to destroy or remove Confidential Information and data stored in an electronic database 
until such time as such data would, in the regular course of business, be purged.  Further, 
Contractor acknowledges and agrees that all data and Confidential Information collected, produced 
or generated, and all reports, test results, plans, models, documents and other written materials 
produced pursuant to this Contractor in connection with any Work to be performed or 
contemplated to be performed hereunder or in connection with any Equipment and Materials to be 
provided or contemplated to be provided/purchased hereunder, shall be and remain the sole 
property of Owner, shall be strictly confidential, shall not be copied or reproduced in any way, 
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except for the use by Contractor for the Work, and shall not be disclosed or communicated, 
verbally or in writing, by Contractor to any third party, or used in any way except as required by 
law or for the purposes required or intended by the Contract.    

27. INVENTIONS AND LICENSES 

27.1. Work Product 

Any and all material and information prepared, accumulated or developed by Contractor, 
any Subcontractor or their respective employees or Representatives, including, without limitation, 
documents, drawings, designs, calculations, maps, plans, workplans, text, filings, estimates, 
manifests, certificates, books, specifications, sketches, notes, reports, summaries, analyses, data 
models and samples, including summaries, extracts, analyses and preliminary or draft materials 
developed in connection therewith, prepared, or to be prepared, in connection with the Work shall 
become the sole property of Owner without any further consideration, provided, however, 
Contractor shall remain the sole owner of all of its intellectual property. 

27.2. Contractor Patents and Proprietary Licenses  

 Contractor further agrees to grant and hereby grants to Owner an irrevocable, perpetual, 
fully-paid, non-exclusive, royalty-free license under all Intellectual Property Rights and other 
proprietary information of Contractor related to or incorporated into the Work now or hereafter 
owned or controlled by Contractor to the extent reasonably necessary: 

(a) for the operation, maintenance or repair (or alteration in accordance with 
the Project’s intended use), of the Project; or  

(b) to the extent such patents, copyrights and other proprietary information of 
Contractor are related to any specific design concepts developed primarily for the Project. 

Contractor shall cause each Subcontractor to grant a corresponding license to Owner.   
Contractor’s grant of a license for Intellectual Property Rights shall include all Intellectual 
Property Rights not otherwise assigned to Owner pursuant to Section 4.16. 

No other license in such patents and proprietary information is granted pursuant to this Contract. 

27.3. Software Licenses   

To the extent Contractor purchases any software that is necessary or otherwise desirable 
for the continued operation of the Project after Substantial Completion, Contractor shall register 
the Owner as the licensee of such software with the applicable Vendor, and Contractor shall be 
responsible for any registration, renewal or transfer costs incurred through the Warranty Period.  
If any of the licenses for required software are not transferable from Contractor to Owner, then 
Contractor shall obtain fully functional versions of the applicable software for Owner.  Such 
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software shall be licensed to Owner, and any costs incurred to obtain the software license shall be 
at Contractor’s sole expense. 

28. ASSIGNMENT 

Each Party understands that this Contract is personal to such Party.  Subject to the 
other terms of this Section 28, neither Party shall have no right, power, or authority to assign or 
delegate this Contract or any portion thereof, either voluntarily or involuntarily, or by operation of 
law.  Any attempted assignment or delegation of any of its Work hereunder in contravention of 
the terms of this Section 28 shall be null and void and shall be ineffective to relieve such Party of 
its obligations hereunder.  Notwithstanding the foregoing, (i) prior to the issuance by Owner of the 
Notice to Proceed, subject to Owner’s written approval (such approval to be in Owner’s sole 
discretion), Contractor may assign its rights and obligations under this Contract to any of 
Contractor’s qualified Affiliates under a form of assignment acceptable to Owner.  Contractor may 
employ Subcontractors on the terms and conditions set forth in this Contract to perform the Work; 
provided, however, that the use of Subcontractors shall not in any way relieve Contractor of its 
responsibilities and obligations under this Contract.  Owner may, without Contractor’s consent, 
assign all (but not part) of this Contract to an Affiliate of Owner subject to a customary assignment 
and assumption agreement under which such assignee shall agree to be bound by the terms and 
conditions of this Contract.   

29. HAZARDOUS MATERIALS 

Contractor shall not, and shall not permit any of its Subcontractors to permit, directly or 
indirectly, the manufacture, storage, transmission or presence of any Hazardous Materials on the 
Site except in accordance with Applicable Laws.  Contractor shall not, and shall not permit any of 
its Subcontractors, to release, disturb, discharge or otherwise dispose of any Hazardous Materials 
on the Site.  Contractor shall conduct and complete all investigations, studies, sampling and testing 
of the Site in connection with the potential presence of Hazardous Materials at the Site to the extent 
required under any Applicable Laws, and Contractor shall promptly comply with all lawful orders 
and directives of all Governmental Authorities regarding Applicable Laws.  If Contractor 
discovers, encounters or is notified of the existence of any contaminated materials or Hazardous 
Materials at the Site, then:  

(a) Contractor shall promptly notify Owner thereof and cordon off the area 
containing such contaminated materials or Hazardous Materials;  

(b) if a Contractor Party  is responsible for bringing onto the Site or the 
placement of or discharge of such Hazardous Materials, then Contractor shall remove such 
Hazardous Materials from the Site and remediate the Site at Contractor’s sole cost and expense; 
and  

(c) if a Contractor Party is responsible for bringing onto the Site or the 
placement of or discharge of such Hazardous Materials, then Contractor shall not be entitled to 
any extension of time or additional compensation under this Contract for any delay or costs 
incurred by Contractor as a result of the existence of such Hazardous Materials.   

If neither Contractor nor any Subcontractor is responsible for the placement or discharge of such 
Hazardous Materials, then Contractor shall be entitled to an appropriate Change in Work which 
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will entitle Contractor to an adjustment to the Contract Price and/or Guaranteed Dates as a result 
of the original scope of Work being delayed or made more difficult by the existence of such 
Hazardous Materials as if such an event constituted an Excusable Condition in accordance with 
Article 17. 

30. NON-PAYMENT CLAIMS 

To the extent Contractor has been paid undisputed amounts owed under this Contract, 
Contractor shall not directly or indirectly create, incur, assume or suffer to be created by it or any 
Subcontractor, employee, laborer, materialman or other supplier of goods or services any right of 
retention, mortgage, pledge, assessment, security interest, lease, advance claim, levy, claim, lien, 
charge or encumbrance on the Work, the Site, the Project or any part thereof or interest therein 
(each a “Contractor Lien”). Contractor hereby waives any such Contractor Lien to the extent 
allowed by Applicable Laws, and Contractor shall keep the Site, the Work and all Subcontractor 
Equipment and Materials free of Contractor Liens.  Contractor shall promptly pay or discharge, 
and discharge of record, any such Contractor Lien or other charges which, if unpaid, might be or 
become a Contractor Lien.  Contractor shall promptly notify the Owner of the assertion of any 
Contractor Lien.  Contractor shall indemnify and hold harmless Owner and its Affiliates 
(collectively, the “Lien Indemnitees”) and defend each of them from and against any and all Losses 
arising out of any and all Contractor Liens and other claims for payment, whether or not reduced 
to a lien or mechanics lien, filed by Contractor or any Subcontractors, or other persons performing 
any portion of the Work, including reasonable attorneys’ fees and expenses incurred by any Lien 
Indemnitee in discharging any Contractor Lien.  If any Lien Indemnitee becomes aware of any 
Contractor Lien, then such Lien Indemnitee may so notify Contractor in writing, and Contractor 
shall then (a) satisfy such Contractor Lien, or (b) defend the Lien Indemnitees against any such 
Contractor Lien and provide assurances of payment as described in the last sentence of this 
Article 30.  If Contractor does not promptly, and in any event within fifteen (15) days after such 
Notice, satisfy such Contractor Lien, give such Lien Indemnitee reasons in writing that are 
reasonably satisfactory to such Lien Indemnitee for not causing the release of such Contractor 
Lien, or contest such Contractor Lien in accordance with the provisions of the last sentence of this 
Article 30, then any Lien Indemnitee shall have the right, at its option, after written notification to 
Contractor, to cause the release of, pay, or settle such Contractor Lien, and Owner at its sole option 
may (i) require Contractor to pay, within five (5) days after request by Owner, or (ii) offset against 
any amount due or to become due to Contractor (in which case Owner shall, if it is not the 
applicable Lien Indemnitee, pay such amounts directly to the Lien Indemnitee causing the release, 
payment, or settlement of such liens or claims), all costs and expenses incurred by the Lien 
Indemnitee in causing the release of, paying, or settling such Contractor Lien, including reasonable 
attorneys’ fees, and other expenses.  Contractor shall have the right to contest any such Contractor 
Lien, provided it first provides to Owner a bond or other assurances of payment reasonably 
satisfactory to Owner in the amount of such Contractor Lien and in form and substance reasonably 
satisfactory to Owner. 

31. NOTICES AND COMMUNICATIONS 

31.1. Requirements 

Any Notice pursuant to the terms and conditions of this Contract shall be in writing and 
deemed effective as follows: (a) delivered personally, upon delivery; (b) sent by certified mail, 
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return receipt requested, upon certified receipt; (c) sent by a recognized overnight mail or courier 
service, with delivery receipt requested, upon receipt; or (d) sent by confirmed facsimile 
transmission or electronic mail, when acknowledged by recipient as having been received in full, 
to the following addresses: 

If to Contractor: 

 

 

 

 

 

If to Owner: 

 

 

     

 
Justin Bloch, President 
DEPCOM Power, Inc. 
9185 E. Pima Center Pkwy, Ste 100 
Scottsdale, Arizona 85258 
jbloch@depcompower.com 
 (908) 655-6752 
  
With copy to: Charlotte Scaglione, General 
Counsel 
DEPCOM Power, Inc. 
9185 E. Pima Center Pkwy, Ste 100 
Scottsdale, Arizona 85258 
cscaglione@depcompower.com 
(314) 276-6003 

 
 

Public Service Company of New Mexico 
2401 Aztec Rd, NE 
Albuquerque,  NM 87107 
E-mail: jason.jones@pnm.com 
Attn: Jason Jones, Director of Generation 
Engineering 
 
With a copy to: 
 
PNM Resources, Inc. 
Legal Department MS 0805 
Albuquerque, NM 87158 
E-mail: 
Christopher.Atencio@pnmresources.com>@pnmr
esources.com 
Attn: Christopher Atencio 

31.2. Representatives 

Any technical or other communications pertaining to the Work shall be with the Parties’ 
designated Representative.  Each Party shall notify the other in writing of the name of such 
Representative.  The Project Manager and the Project Representative each shall have knowledge 
of the Work and be available at all reasonable times for consultation.  Each Party’s Representative 
shall be authorized on behalf of such Party to administer this Contract, agree upon procedures for 
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coordinating the efforts of the Parties, and, when appropriate, to furnish information to or receive 
information from the other Party in matters concerning the Work. 

32. LIMITATIONS OF LIABILITY AND REMEDIES 

32.1. Limitations on Damages 
Except for the liquidated damages specified under Sections 16.1, 16.2 and 21.1, and 

notwithstanding anything else in this Contract to the contrary, no Party shall be liable to the other 
Party (or any of its Affiliates or any of its or their respective employees, agents, shareholders, 
members, directors, or officers) for any loss of profits, loss of revenue, or loss of use of the Project 
or any indirect, incidental consequential, exemplary, special or punitive damages arising out of 
this Contract, regardless of whether any such damages arise out of breach of contract, guaranty or 
warranty, tort, product liability, indemnity, contribution, strict liability or any other legal theory; 
provided, however, that the foregoing shall not limit a Party’s obligation to pay damages that may 
be awarded to a party other than an Owner Indemnitee or Contractor Indemnitee in connection 
with such Party’s obligation to indemnify the other Party for such Loss pursuant to Article 25. 
 

32.2. Limitations on Contractor’s Liability 

32.2.1. Liability Under Contract.  In no event shall Contractor’s aggregate liability 
to Owner or any of Owner Indemnitee in connection with this Contract, the Work and the Project, 
whether arising in contract, warranty or guaranty, tort, product liability, indemnity, contribution, 
strict liability or otherwise, be greater in the aggregate than an amount equal to the Liability Cap; 
provided, however, that nothing contained in this Section 32.2 or in any other provision of this 
Contract shall be construed to limit Contractor’s liability (a) with respect to any gross negligence, 
willful misconduct or fraud on the part of Contractor or any Subcontractor, or (b) with respect to 
any of Contractor’s indemnity obligations under Article 25 relating to claims for third parties 
(other than Owner Indemnitees).   

32.2.2. Liquidated Damages.  In no event shall Contractor’s liability for Substantial 
Completion Delay Liquidated Damages and the Buy-Down Amount exceed, in the aggregate, the 
Maximum Contractor Aggregate Liquidated Damages and the Substantial Completion Delay 
Liquidated Damages shall not exceed the Maximum Contractor Aggregate Liquidated Damages 
and the Buy-Down Amount shall not exceed the Maximum Performance Liquidated Damages.  
The Parties agree that Owner’s actual damages in the event of such delay or failure may be 
extremely difficult or impracticable to determine. After negotiation, the Parties have agreed that 
the Substantial Completion Delay Liquidated Damages and Buy-Down Amount are in the nature 
of liquidated damages and are a reasonable and appropriate measure of the damages that Owner 
would incur as a result of such delays or failures, and do not represent a penalty.    

32.3. Limitation on Owner’s Liability 

32.3.1. Liability Under Contract.  In no event shall Owner’s liability in connection 
with this Contract, the Work and the Project, whether arising in contract, warranty or guaranty, 
tort, product liability, indemnity, contribution, strict liability or otherwise, be greater in the 
aggregate than the Liability Cap; provided, however, that nothing contained in this Section 32.3 
or in any other provision of this Contract shall be construed to limit Owner’s liability (a) for its 
obligations to pay the Contract Price hereunder, provided payments towards the Contract Price 
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shall not reduce the Liability Cap, or (b) with respect to any gross negligence, willful misconduct 
or fraud on the part of Owner, or (c)  with respect to any of Owner’s indemnity obligations under 
Article 25 relating to claims for third parties (other than Contractor Indemnitees). 

32.3.2. Exclusions from Limitation on Liability.  Notwithstanding anything herein 
to the contrary, for purposes of determining whether the limit on Owner’s liability pursuant to this 
Contract has been exceeded, liabilities of Owner to Contractor covered by insurance required to 
be carried by Owner pursuant to Article 23 (except deductibles paid by Owner) shall be excluded 
from the calculation of Owner’s aggregate liability.   

32.4. Releases, Indemnities and Limitations 

Except as expressly set forth herein, releases, assumptions of and limitations on liabilities 
and limitations on remedies expressed in this Contract as well as waivers of subrogation rights 
shall apply even in the event of fault, negligence, or strict liability of the Party released or whose 
liability is limited or assumed or against whom the right of subrogation is waived and shall extend 
to the officers, directors, employees, licensees, agents, partners, or entities of such partners, such 
as their partners and related entities. 

32.5. Representations 

Each Party makes no representations, covenants, warranties, or guarantees, express or 
implied, other than those expressly set forth in this Contract and in the Exhibits thereto. 

33. DISPUTES 

33.1. Referral to Senior Management 

Any and all controversies, disputes or differences between the Parties to this Contract, if 
not amicably settled by the Parties within thirty (30) days following written notice of dispute, shall 
be referred to executive officers (senior vice president or higher) of the Parties for resolution.  In 
the event the dispute has not been resolved within thirty (30) days following referral to senior 
management, or such longer period as the Parties may mutually agree, then either Party, upon ten 
(10) days’ notice to the other Party, may submit the dispute to arbitration pursuant to Section 33.2. 

33.2. Arbitration 

In the event the Parties are unable to resolve the dispute pursuant to Section 33.1), then the 
dispute shall be resolved by binding arbitration. Such arbitration shall be governed by the then-
prevailing Construction Rules of the American Arbitration Association; provided, however, that 
the arbitration may be conducted independently of the American Arbitration Association. A Party 
electing to submit a dispute to arbitration shall give the other Party a timely demand for arbitration 
and, if such Party wishes the American Arbitration Association to also conduct the arbitration, 
shall file the demand and the requisite fee with the American Arbitration Association. In either 
case, such demand for arbitration shall describe the nature of the dispute and the amount in 
controversy. There shall be three (3) arbitrators: (i) claimant shall appoint an arbitrator in its 
demand for arbitration, (ii) respondent shall appoint an arbitrator within twenty (20) days after 
receipt of a copy of the demand, and (iii) within fifteen (15) days after the appointment of the 
second arbitrator, the two (2) arbitrators appointed by the Parties shall select a third arbitrator who 
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shall serve as chair of the arbitral tribunal. Any arbitrator not timely appointed shall be appointed 
by the American Arbitration Association using the listing ranking and striking procedures in the 
Construction Rules, with each Party being given three (3) strikes. Each Party and the American 
Arbitration Association (when acting as appointing authority under this Article 33) shall, unless 
no such arbitrator is available, appoint as each arbitrator, including any chair, an attorney who has 
experience with and is knowledgeable regarding, and has extensive experience with, the 
engineering, procurement, and construction industry as well as the utility scale solar renewable 
energy industry, including projects and disputes of similar size and complexity to that issue.  The 
arbitration shall be held in Albuquerque, New Mexico. Discovery shall be by agreement of the 
Parties or as ordered by the arbitrator, provided that the Parties shall comply with the following 
minimum discovery requirements: at least ninety (90) calendar days prior to the arbitration, the 
Parties shall exchange copies of all exhibits to be used at the arbitration, all Contract documents 
in any way related to the dispute, a list of witnesses and a summary of the matters as to which each 
witness is expected to testify. A reasonable number of depositions may be taken. The arbitration 
panel shall decide the dispute in strict accordance with this Contract and by providing a reasoned 
award within thirty (30) days of the conclusion of the hearings. The award entered by the arbitrator 
shall be final, and judgment may be entered upon it in accordance with Applicable Law in any 
court having jurisdiction thereof. All costs of arbitration (including the fees of the arbitrator) shall 
be split equally by the Parties, except that the Parties shall be responsible for payment of their own 
attorney fees, expert fees, preparation fees, travel costs, witness fees, photocopying and similar 
costs. This agreement to arbitrate shall be specifically enforceable under the prevailing arbitration 
law of the State of New Mexico. Indemnity claims are not subject to mandatory arbitration.Work 
to Continue   

Unless otherwise agreed in writing, Contractor shall diligently carry on the Work during 
the pendency of any dispute proceeding so long as all undisputed amounts payable to Contractor 
hereunder have been paid and Owner shall also diligently comply with the requirements of this 
Contract during a pendency of a dispute, including payment of all undisputed amounts due and 
owing hereunder.    

34. LEGAL AND REGULATORY COMPLIANCE AND NMPRC APPROVAL 

34.1. Governmental Approvals 

Each Party shall timely and lawfully procure and maintain in good standing, at its own cost 
and expense, all Applicable Permits relative to its respective obligations under this Contract and 
shall timely and properly pay its respective charges and fees in connection therewith.   

34.2. NMPRC Approval 

Other than with respect to Preliminary Work, the obligations of the Parties hereunder shall 
be conditioned upon the delivery of a Notice to Proceed following NMPRC Approval in 
connection with (i) the execution and performance of this Contract; (ii) the execution and 
performance of the CCN; (iii), any requested financing or other cost recovery method; and (iv) 
any waivers as set forth in Owner’s request for approval of this Contract or the CCN (collectively, 
“Requested Actions”). In particular: 

(a) Owner agrees to use commercially reasonable efforts to request and obtain 
NMPRC Approval of the Requested Actions, and Contractor agrees to cooperate with and assist 
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Owner in these efforts as Owner may reasonably request.  
 
(b) NMPRC Approval shall be considered received when the NMPRC issues a 

final written order that is no longer subject to appeal or further proceedings on remand (i) 
approving this Contract, including authorization to recover the costs of the Requested Actions; or 
(ii) approving the Requested Actions in part or subject to conditions or substantial modifications, 
provided that each of Contractor and Owner agrees, subject to its reasonable discretion, to accept 
those conditions, modifications or such partial approval relating to Requested Actions (i) and (ii) 
in Section 34.2 as sufficient; provided, however, Owner has sole discretion whether to accept 
conditions, modifications or partial approvals relating to Requested Actions (iii) and (iv) in Section 
34.2 (collectively, “NMPRC Approval”). 

 
(c) If the NMPRC disapproves any of the Requested Actions, then this Contract 

shall automatically terminate ten (10) Days after the date of such action by the NMPRC and be of 
no further force or effect, with no further obligation or liability of either Party to the other Party or 
to any other Person, except obligations incurred prior to termination.  

 
(d) If any NMPRC Approval is issued as described in Section 34.2(b)(ii) above, 

then the Parties shall meet and confer no later than fifteen (15) Days after the date of the NMPRC 
Approval order regarding whether Owner or Contractor wishes to amend this Contract to address 
any conditions or substantial modifications or not to accept any partial or conditioned approval or 
substantial modification of this Contract.  If the Parties are unable to mutually agree on any 
amendments to this Contract to address such NMPRC Approval order, then this Contract shall 
automatically terminate ten (10) Days after the date on which the Parties conferred and be of no 
further force or effect, with no further obligation or liability of either Party to the other Party or to 
any other Person, except obligations incurred prior to termination, unless Owner and Contractor 
mutually agree in writing within such ten (10) Day period that this Contract remain in effect.  

 
(e) If the NMPRC has not, for any reason, entered an order upon the request for 

approval by June 1, 2024 (“Regulatory End Date”), then the Parties shall meet and confer no later 
than fifteen (15) Days after the Regulatory End Date regarding a potential extension of the 
Regulatory End Date.  If the Parties are unable to mutually agree to an extension of the Regulatory 
End Date, then this Contract shall automatically terminate ten (10) Days after the date on which 
the Parties conferred and be of no further force or effect, with no further obligation or liability of 
either Party to the other Party or to any other Person other than as set forth in a Limited Notice to 
Proceed, unless Owner and Contractor mutually agree in writing within such ten (10) Day period 
that this Contract remain in effect. 
 
35. MISCELLANEOUS 

35.1. Severability 

The invalidity or unenforceability of any portion or provision of this Contract shall in no 
way affect the validity or enforceability of any other portion or provision hereof.  Any invalid or 
unenforceable portion or provision shall be deemed severed from this Contract and the balance of 
this Contract shall be construed and enforced as if this Contract did not contain such invalid or 
unenforceable portion or provision.  If any such provision of this Contract is so declared invalid, 



 

103 
 

the Parties shall promptly negotiate in good faith new provisions to eliminate such invalidity and 
to restore this Contract as near as possible to its original intent and effect. 

35.2. Governing Law 

This Contract shall be governed by the internal laws of the State of New Mexico, excluding 
its conflict of laws provisions. 

35.3. Survival of Termination 

The provisions of this Contract which by their nature are intended to survive the 
termination, cancellation, completion or expiration of this Contract including, but not limited to, 
any express limitations of or releases from liability, shall continue as a valid and enforceable 
obligation of the Party notwithstanding any such termination, cancellation, completion or 
expiration. 

35.4. Contract Modifications 

No oral or written amendment or modification of this Contract (including a Change in 
Work Form accepted under Article 17) by any officer, agent, or employee of Contractor or 
Owner, either before or after execution of this Contract, shall be of any force or effect unless 
such amendment or modification is in writing and is signed by any officer of the Party (or of the 
managing member or managing partner of the Party on behalf of the Party or other duly 
authorized signatory) to be bound thereby; provided, however, that neither Party shall have any 
duty to confirm the identity, title or office of any signatory of the other Party, and each Party 
may rely on the signature of a natural person whom such Party reasonably believes to have the 
authority to sign on behalf of the other Party. 
 

35.5. No Waiver 

Either Party’s waiver of any breach or failure to enforce any of the terms, covenants, 
conditions, or other provisions of this Contract at any time shall not in any way affect, limit, 
modify, or waive that Party’s right thereafter to enforce or compel strict compliance with every 
term, covenant, condition, or other provision hereof, any course of dealing or custom of the trade 
notwithstanding.  All waivers must be in writing and signed on behalf of Owner and Contractor in 
accordance with Section 35.4. 

35.6. Headings for Convenience Only 

The headings contained in this Contract are not part of this Contract and are included solely 
for the convenience of the Parties. 

35.7. Third Party Beneficiaries 

The provisions of this Contract are intended for the sole benefit of Owner and Contractor. 
There are no third party beneficiaries of this Contract, other than assignees contemplated by the 
terms herein. 
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35.8. Other Assistance 

Each Party shall to the extent commercially reasonable and requested by the other Party, 
assist such other Party in dealing with Suppliers, customers, and Governmental Authorities in 
matters relating to the Work (including any interconnection facilities) subject to Contractor’s rights 
pursuant to Article 9. 

35.9. Further Assurances 

Owner and Contractor will each use commercially reasonable efforts to implement the 
provisions of this Contract, and for such purpose each, at the request of the other, will, without 
further consideration, promptly execute and deliver or cause to be executed and delivered to the 
other such assistance, or assignments, consents or other instruments in addition to those required 
by this Contract, in form and substance satisfactory to the other, as the other may reasonably deem 
necessary or desirable to implement any provision of this Contract; provided, however, nothing 
contained in this Section 35.9 shall require either Party to expend additional material monetary 
amounts to comply with this Section without reimbursement from the other Party therefor. 
 

35.10. Record Retention and Audit Rights 

Contractor will maintain complete and accurate records concerning the Work and all 
related transactions for at least three (3) years from the Final Completion Date.  Contractor’s 
obligation to maintain complete and accurate records will include, but is not limited to, records 
relating to compliance with Applicable Laws relating to employee certifications and qualifications, 
drug and alcohol use, environmental, and, if applicable, United States Department of 
Transportation requirements.  At any time, but not later than three (3) years after final payment 
under this Contract, PNM may make such audit of Contractor’s records and substantiating material 
as deemed necessary by PNM.  Each payment made will be subject to reduction and refund to 
PNM, or offset on future payments due Contractor, to the extent of amounts which are found by 
PNM not to have been properly payable or to have been overpaid, and will also be subject to 
increase and payment to Contractor for underpayments to the extent of any amounts which are 
found by PNM to have been underpaid.  Upon request by PNM, Contractor will insert a clause 
containing all the provisions of this Section in all Subcontracts to permit PNM to make identical 
audits and inspections of the records of all Subcontractors involved in performance of the Work.  

35.11. Binding on Successors, Etc.  

Subject to Article 28, this Contract shall be binding on the Parties hereto and on their 
respective successors, heirs and assigns. 

35.12. Merger of Prior Contracts 

This Contract supersedes any other agreement, whether written or oral, that may have been 
made or entered into between Owner and Contractor or by any office or officer of such Party 
relating to the Project or the Work.  This Contract and Exhibits hereto constitute the entire 
agreement between the Parties with respect to the Project. There are no other agreements or 
commitments with respect to the Project except as set forth in this Contract. 
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35.13. Counterpart Execution 

This Contract may be executed by the Parties hereto in any number of counterparts (and 
by each of the Parties hereto on separate counterparts), each of which when so executed and 
delivered shall be an original, but all such counterparts shall together constitute but one and the 
same instrument. 

35.14. Data Security   

Contractor shall comply with the Data Security requirements attached hereto as Exhibit T. 

35.15. Set-Off 

Either Party may at any time, but shall be under no obligation to, set off any and all 
undisputed sums due from the other Party under this Contract against undisputed sums due to such 
Party hereunder. 

35.16. Independent Contractor 

Contractor is an independent contractor, and nothing contained in this Contract shall be 
construed as constituting any relationship with Owner other than that of owner and independent 
contractor, or as creating any relationship whatsoever between Owner and Contractor’s employees.  
Neither Contractor nor any of its employees is or shall be deemed to be an employee of Owner. 

35.17. Public Statements   

Without the prior written consent of Owner, Contractor shall make no public 
announcement or release any information concerning Owner, the Project, this Contract or its 
business relationship with Owner, to any member of the public or press and it shall prevent all 
Subcontractors from doing the same.   

35.18. Gratuities, Anti-Kickback and False Claims Provisions  

Contractor shall not, under any circumstances, extend any gratuity or special favor to 
employees of PNM that might be reasonably constructed as an attempt to influence the recipients 
in the conduct of their official duties.  Contractor agrees to abide by the Anti-Kickback Act of 
1986, 41 U.S.C.A. § 51, et seq., which prohibits any Person from (1) providing, attempting to 
provide or offering to provide any kickback; (2) soliciting, accepting, or attempting to accept any 
kickback; or (3) including, directly or indirectly, the amount of any kickback in the cost of work 
charged to PNM by the Contractor.  It is also agreed that Contractor will not engage the services 
of any individual who has been convicted after September 29, 1988, or for a period of five (5) 
years after the date of conviction, of fraud or any other felony arising out of a contract with the 
Federal Government.  Such person(s) is (are) prohibited from working in a management or 
supervisory capacity, serving as a consultant, or serving on the board of directors.     

(REMAINDER OF PAGE INTENTIONALLY LEFT BLANK) 
 



 

[SIGNATURE PAGE TO ENGINEERING, PROCUREMENT, AND CONSTRUCTION CONTRACT] 

IN WITNESS WHEREOF, the Parties hereto have caused this Engineering, 
Procurement, and Construction Contract to be executed as of the date and the year first above 
written. 

OWNER: 
 
PUBLIC SERVICE COMPANY OF NEW 
MEXICO,  
a New Mexico corporation 
 
By:  
 
Its: Vice President, New Mexico Operations, and 
Chief Information Officer 
 
 
CONTRACTOR: 
 
DEPCOM Power, Inc, 
a Delaware corporation 
  
 
By:  
 
Its:  
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SSS-403: Reinforced Concrete Foundation Construction Standards 

1.0 GENERAL INFORMATION

 The work required for constructing the concrete foundations includes furnishing all 
materials for constructing the concrete foundations and forms.  The Contractor shall 
furnish all labor, tools, equipment, and materials, except anchor bolts and conduits, 
necessary for installing all foundation as shown on the Company drawings and specified 
in the following.  The Company Engineer shall be notified prior to placement of any 
concrete.  No deviations from Company drawings and/or specifications shall be allowed 
without approval of the Engineer. 

2.0 STANDARDS

2.1 Materials

 The concrete shall conform to ASTM C94, and be composed of cement, fly ash, fine 
aggregate, coarse aggregate, and water, all well mixed and brought to the proper 
consistency.  Cement shall be ASTM C150 Type II Portland cement.  Water shall be 
clear, less than 2,000 ppm of total dissolved solids, and free of any substance that will 
adversely affect the setting time, strength, volume, consistency of concrete, or corrode 
reinforcement.  Aggregates for concrete shall conform to the latest revision of ASTM C-
33, C-290, and C-291.  The Contractor shall use ¾” coarse aggregate unless otherwise 
specified by the Engineer. 

 The concrete shall develop the minimum compressive strength as specified on the 
foundation drawings.  Concrete shall be homogeneous, readily placeable, and uniformly 
workable.  Any miscellaneous, unclassified concrete placed on the project shall have a 
minimum compressive strength of 4,000 psi at 28 days. 

 4% to 6% air entrainment shall be accomplished by the use of an air entrainment 
admixture, which meets the requirements of ASTM C-260.  No other admixtures shall be 
added without approval of the Engineer. 

 The following slump requirement shall be used: 

 Slabs    4” ± 1” 

 Drilled Piers   5” ± 1” 

 Unclassified   5” ± 1” 
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 All steel reinforcement shall be deformed billet steel conforming to ASTM A 615 Grade 
60, unless otherwise noted on the foundation drawings. 

 Fly ash shall meet the requirements of ASTM C-618 Type F. 

 The Contractor shall submit mix designs, which demonstrate the proposed mix will 
satisfy the requirements of these standards.  The Engineer prior to placement of any 
concrete will approve the mix design in writing. 

 Concrete shall be obtained from a plant approved by the Engineer. 

2.2 Forms

 Contractor shall provide all material for forms.  The portions of the forms coming in 
contact with concrete surfaces, which will be above grade level, shall be free from loose 
knots, warp, or other defects, which may cause irregularities in the surface.  All forms 
must be adequately constructed and installed plumb and true and thoroughly braced. 

 Form oil shall be used and shall be light colored paraffin oil or other acceptable 
nonstaining material. 

2.3 Mixing

 Mixing shall be in accordance with ASTM C-94.  Ready-mixed concrete shall be 
delivered and discharged within one and on-half hours after introduction of water to 
cement and aggregates, or the cement to the aggregates.  Under hot weather conditions, 
this time shall not exceed 45 minutes.  If these time limits have been exceeded and the 
plasticity of the mix is questionable, the Engineer may refuse the concrete. 

 A delivery ticket shall be prepared for each load of ready-mixed concrete delivered.  The 
truck operator shall hand a copy of each ticket to the company Engineer at the time of 
delivery.  Tickets shall show the number of yards delivered, the quantities of each 
material in the batch, the outdoor temperature in the shade, the time at which the cement 
was added, the numerical sequence of the delivery, and the vehicle number.  All 
admixtures shall be shown on the ticket. 

2.4 Concrete Placement

 No concrete shall be placed for a foundation until the excavation dimensions, rebar cage, 
and embedments have been checked and approved by the Engineer.  



PNM STATION STANDARDS COMMITTEE MANUAL DOC. DATE: 02/13/06 
DOCUMENT NAME: Reinforced Concrete Foundations Construction DOC. NO: SSS-403
 Standards
WRITTEN BY: Blake Forbes FOR INFO. CONTACT:  Substation Design Supervisor 

AUTH. SIGNATURE:  REPLACES: 05/13/03

3

Where a concrete slab is placed against dry or porous surfaces, such surfaces shall be 
covered with polyethylene film to protect the concrete from loss of water.  Joints in the 
film shall be sealed with waterproof sealing tape.  Unless otherwise accepted by the 
Engineer, all concrete slabs in contact with earth or granular fill shall be placed against 
polyethylene film.  In lieu of placement of polyethylene film the surfaces can be wet 
down as approved by the Engineer.   Any excess free water shall be removed, shall be 
removed before placement of concrete.   

 The concrete shall be thoroughly vibrated to ensure absence of voids and proper bonding 
to steel rebar.  Contractor shall provide vibrator of sufficient size to ensure vibration in 
minimum time.  Time shall not exceed 15 seconds at any one location. 

There is no limitation of the height of free fall concrete provided the free flowing stream 
of concrete drops directly to the bottom of the excavation without coming in contact with 
any soil on the sides of the excavation.  Rebar contact by the flowing concrete is 
permissible, so long as the concrete stream does not then strike the side of the excavation. 

A tremie, pump, or other suitable conveyance, approved by the Engineer, shall be used 
when ever the free fall conditions can not be met.  

If concrete is to be placed under water, a suitable tremie or pump shall be used of 
sufficient length to reach the bottom of the excavation.  Such device must be completely 
filled with concrete before submersion and shall be kept full of concrete during the entire 
placing operation.  The discharge end must not be lifted out of the freshly placed mass of 
concrete until placement has been completed.   

 The concrete shall be poured continuously with no more than 45 minutes between pours. 

2.5 Reinforcement

 Before reinforcement is placed, surfaces shall be cleaned of heavy, flaky rust, loose mill 
scale, dirt, grease, or other foreign substances. 

Reinforcement shall be accurately placed and secured in position so that it will not be 
displaced during the placing of concrete.  Welding of rebar is not permitted.  Rebar 
placing diagrams, material lists, and bending diagrams will be furnished by the Company.  
Reinforcement steel shall be supported a minimum of three inches above the bottom of 
any subgrade to ensure proper concrete coverage. 
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2.6 Installation

 Forms - Forms shall be designed to produce hardened concrete having the shape, lines, 
and dimensions indicated on the drawings.  Forms shall be substantial and sufficiently  

tight to prevent leakage.  Forms shall be thoroughly cleaned and oiled before concrete is 
placed.  They shall not be removed until the concrete is hardened sufficiently to support 
all loads without damage. 

Extra care shall be taken to protect the anchor bolts, above the top of the forms, from 
fresh concrete being poured on them and physical abuse. 

2.7 Placing Concrete Under Cold Weather Conditions

 Cold weather conditions shall be considered to be in effect whenever the dry-bulb 
temperature is at or below 40°F and can be expected to fall lower within 24 hours after 
placement.  Where concrete is to be placed under cold weather conditions, special 
provision shall be made in the handling and placing methods and in protection during 
curing conditions to ensure that concrete will be of full strength and free from damage. 

 No concrete shall be placed during cold weather conditions until satisfactory provisions 
have been made for protection and to maintain the ambient temperature at minimum of 
45°F and maximum of 65°F for at least 10 days after placing. 

 During cold weather conditions, the concrete mixture shall have a temperature, when 
leaving the mixer, of 65°F plus or minus 5°F.

 Standard practices of the American Concrete Institute (ACI) Manual of Concrete 
Practice, Section 306, will be employed to heat the mix water and/or aggregates as 
necessary.

 Frozen or frost covered surfaces, against which concrete is to be placed, shall be covered 
and heated before start of placement to remove all frost and raise the temperature of the 
surfaces above freezing. 

 Contractor shall protect all concrete against injury until final acceptance by the Engineer.  
Where artificial heat is employed, special care shall be taken to keep the concrete from 
excessive dehydration.  The concrete shall be cured with an approved curing compound. 
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2.8 Placing Concrete Under Hot Weather Conditions

 Hot weather conditions shall be considered to be in effect whenever the dry-bulb 
temperature is at or above 80°F and can be expected to rise higher within 24 hours after 
placement.  Where concrete is to be placed under hot weather conditions, special 
provision shall be made in handling and placing methods and in protection during curing 
conditions to ensure that concrete will be of full strength and free from damage. 

During hot weather conditions, the concrete mixture shall be a temperature, when leaving 
the mixer, of 75°F plus or minus 5°F.

Standard practices of the PCA will be employed to cool the mix. 

Before concrete is placed, forms, reinforcing steel and subgrade shall be “wet down” with 
cool water.  This process shall be done just prior to placement of concrete; however, there 
shall be no standing water or puddles on the subgrade. 

Contractor shall protect all concrete against damage until final acceptance by the 
Engineer.  The concrete shall be kept moist for at least 48 hours after it is placed.  This 
shall be done within the procedure specified by the PCA, that is, wet burlap, curing 
paper, etc.  However, retarding admixtures shall only be used with prior approval of the 
Engineer.

2.9 Adverse Weather Conditions

 No concrete shall be poured under adverse weather conditions or when such conditions 
are expected.  The Engineer shall determine this. 

2.10 Testing

All testing will be the responsibility of PNM.  PNM shall furnish test equipment and 
trained personnel to perform all required field tests and make the required test cylinders. 

Concrete sampling for tests and cylinder making shall be done in accordance with ASTM 
C-172.

Test cylinders shall be made and cured for the first 24 hours in accordance with ASTM 
C-31.  The Engineer shall be responsible for delivery of the cylinders to the laboratory 
and to obtain cylinder molds from the laboratory. 
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All tests and inspections will be conducted so as not to unnecessarily interfere with the 
work.

2.10.1 Compression

One set of cylinders (6) shall be made for each 50 cubic yards of concrete or fraction 
thereof, place per day.  Cylinders shall be prepared by the Engineer and tested by a 
testing laboratory.  This will be a PNM’s expense. 

2.10.2 Slump Test

Shall be performed according to ASTM C-143. 

2.10.3 Air Entrainment

Concrete shall be tested according to ASTM C-231. 

The contractor shall afford the Engineer all reasonable facilities without charge for 
securing samples to determine whether material is being furnished in accordance with 
these specifications. 

2.10.4 Rejection

No material, which has been rejected for nonconformance with these specifications, shall 
be used.  Freshly mixed concrete, which has been rejected for nonconformance with these 
specifications shall be wasted or otherwise disposed of as directed by the Engineer. 

Hardened concrete, which has been rejected for nonconformance with these 
specifications, shall be removed and wasted by the contractor at his sole expense. 

At is sole discretion; PNM may elect to obtain core samples of non-conforming hardened 
concrete for further acceptance tests. 

Should the concrete be proven not to conform to this specification the Contractor shall: 

1. Perform corrective measures agreed upon the Company Engineer and the 
Contractor.

2. Reimburse the Company for all testing associated with the non-
conforming concrete. 
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2.11 Finish of Concrete

 Forms shall be removed within 24 hours of the placement of concrete, but no sooner than 
12 hours.

Immediately upon removal of forms, all exposed sides shall be rubbed with a wooden 
float, using a dampened sand and cement grout mixture to produce a uniform surface,
free from voids or projections. 

The top surface of all floor slabs and foundations shall receive a smooth steel trowel 
finish.  Special care shall be used to assure that the concrete surfaces are finished true and 
level with no deviation and they shall be contoured to shed water.  Transformer, 
switchgear, and reactor slabs shall have a light broom finish. 

The top surface of all foundations other than slabs shall be rubbed with a wooden or other 
suitable float, using a dampened sand and cement mixture to produce a uniform surface, 
free from voids or projections.  Templates shall be removed no sooner than 12 hours after 
placement of concrete. 

2.12 Repairing Defective Concrete

Defects in formed concrete surfaces shall be repaired to the satisfaction of the Company 
within 24 hours, and defective concrete shall be replaced within 48 hours after the 
adjacent forms have been removed.  All concrete, which is porous, honeycombed, and 
otherwise defective to a depth in excess of one inch shall be cut out and removed. 

Concrete repair work shall be performed in a manner that will not interfere with thorough 
curing of surrounding concrete.  Concrete used in repair work shall be adequately cured. 

2.13 Excavation and Backfill

 Excavations shall conform to the size and depth specified on the Company drawings.  
Where excavations are made to depths greater than required, earth backfill will not be 
permitted.  In such cases, the existing voids shall be brought to the proper grade by a 
concrete fill.  All loose dirt shall be removed from the bottom of the excavation.  The 
bottom of shallow excavations for slab floors and wall footings shall be compacted to 95 
percent of maximum density at optimum moisture content, as determined by ASTM D-
698.

 Contractor shall backfill and tamp around all foundations and footings after removal of 
forms, and excess excavated dirt shall be hauled away or spread on site, as directed by 
Company inspector.  All backfill shall be compacted to a minimum of 95 percent density  
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at optimum moisture content, as determined by ASTM D-698.  The method of 
compaction shall be by either mechanical means utilizing equipment designed for the 
purpose of compaction or by water settlement if mechanical compaction is impractical. 

2.14 Drilled Pier Foundations

 All drilled pier excavations shall have level bottoms.  Covering, casting, shoring, or any 
method or material necessary to prevent cave-in shall be furnished at the expense of the  

Contractor.  Pier excavations shall not remain open for more than 24 hours and shall be 
covered, barricaded, or guarded until such time that concrete is poured.  The Contractor 
at the Contractor’s expense shall dispose of excess excavation material.  The concrete 
shall be placed in continuous pour for each drilled pier foundation; cold joints shall not 
by permitted. 

2.15 Foundations Located in Rock

 If solid rock, which could not be ascertained by site inspection or soil test borings, is 
encountered during the process of excavation before the final depth of the foundation has 
been reached, the Contractor shall promptly notify the Engineer in writing.  The Engineer 
shall then design final depth and design of the footing.  The Contractor shall be paid for 
rock removal per provision in contract. 

2.16 Workmanship

 The Company will expect the Contractor to rectify all errors that arise due to his 
miscalculation of dimensions, poor construction of forms, or poor workmanship in the 
placing and finishing of the concrete.  If, in the judgment of the Engineer, the error 
cannot be tolerated, the Contractor shall remove the defective parts and replace them as 
originally intended. 

2.17 Tolerances

 Rebar Placement:

 Placement of reinforcement shall be within the tolerances given in ACI 318 unless 
otherwise noted on the placement drawing.  Contractor shall not order a concrete 
placement until the PNM site representative has inspected steel installation and notified 
the Contractor to proceed. 
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 Anchor Bolt Placement:

Anchor bolts shall be placed within a tolerance of ± 1/16 inch as shown on the placement 
diagram. 

 Anchor Bolt Projection:

 Projection of anchor bolts above the top of finished concrete shall be within a tolerance 
of ± 1/8 inch and shall be plumb within a tolerance of ± 1/16 inch. 

 Baselines and Centerlines:

 All baselines and centerlines shall be within a tolerance of ± ¼ inch from indicated 
references.  Foundation locations shall be within a tolerance of ±  inch from centerlines. 

 Elevations:

 All top of concrete (T.O.C.) elevations shall be within a tolerance of ±  inch from 
indicated references.  The tops of all foundations shall be level with deviations within a 
tolerance of ±  inch. 

 Plumbness:

 All vertical sides of foundations, above grade, shall be plumb within a tolerance of ±
inch, up to a maximum of 24 inches of projection above grade. 

END
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EXHIBIT B 

MILESTONE PAYMENT SCHEDULE 
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EXHIBIT C 

Owner and Contractor Acquired Permits 

The following contains a list of the Owner Acquired Permits and Contractor Acquired Permits 
that are anticipated for this project. If a permit that is not listed as an Owner Acquired 
Permit or a Contractor Acquired Permit is subsequently identified as being required and the 
permit is of the type customarily obtained by an Owner or Developer of projects similar to 
the Project and not by an Engineering, Procurement and Construction Contractor (and is not 
the same type of permit already allocated to Contractor as a Contractor-Acquired Permit), 
then such permit shall be deemed an Owner Acquired Permit and Owner shall obtain such 
permit. Similarly, if a permit that is not listed as an Owner Acquired Permit or a Contractor 
Acquired Permit is subsequently identified as being required and the permit is of the type 
customarily obtained by an Engineering, Procurement and Construction Contractor and not 
by an Owner or Developer of projects similar to the Project (and is not the same type of 
permit already allocated to Owner as an Owner-Acquired Permit), then such permit shall be 
deemed a Contractor Acquired Permit and Contractor shall obtain such permit. 

Each Party shall provide reasonable engineering and permitting support to assist the other 
Party in obtaining the permits for which such other Party is responsible for acquiring. Each 
Party shall be responsible for any review times, AHJ approvals, fees, or modifications of any 
permits for which it is responsible for acquiring.  

Owner Acquired Permits (if applicable) 
• New Mexico Environment Department or Albuquerque Bernalillo County Air Quality 

Control Board 
o Acid Rain Permit 
o Authority to Construct Air Permit 
o Title V Operating Permit 

• EPA Region 6 
o NPDES Construction General Permit of Storm Water Permit Discharge 
o Groundwater Discharge Permit 
o Spill Prevention & Countermeasure Control Plan 

• City of Albuquerque 
o Site Development Plan, Land use, Planning, Zoning, Variance requests, 

CUP/SUP related permits 
o Development Agreements 

• Other 
o Utility Encroachment agreements 
o Road Use Agreements 

 
 
Contractor Acquired Permits (if applicable) 

• New Mexico Environmental Department or Albuquerque Bernalillo County Air Quality 
Control Board 

o Fugitive Dust Permit 
• EPA Region 6 

o NPDES Construction General Permit of Storm Water Permit Discharge 
• City of Albuquerque 

o Building Permit (not required, PNM exempt) 
o Wall / Fence Permit 
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o Electrical Permit (not required, PNM exempt) 
o Temporary construction permits including but not limited to: 

 Grading permits 
 Access permits 
 Trailer permits, and associated drinking water and wastewater permit 

(if necessary) 
 Generator permit 
 Fuel storage tank permit 

o Driveway Permits 
o Haul route coordination  

• New Mexico Contractor’s license number 
• OSHA Compliance 



EXHIBIT D 

CONTRACTOR RATE SCHEDULE 
 
 

  







LABOR:
Foreman Standard 120$ 

Over  Time 146$ 
Double  Time 188$ 

Operator Standard 110$ 
Over  Time 125$ 

Double  Time 160$ 
Laborer Standard 80$ 

Over  Time 110$ 
Double  Time 140$ 

EQUIPMENT:

CAT 563 VIBRO-SHEEPSFOOT Std.  Hourly  $                 135 
Stand-By  /  Idle  $                 119 

Mobilization  $              1,430 
CAT 815 COMPACTOR Std.  Hourly  $                 179 

Stand-By  /  Idle  $                 130 
Mobilization  $              1,760 

CAT 825 COMPACTOR Std.  Hourly  $                 200 
Stand-By  /  Idle  $                 141 

Mobilization  $              3,190 
CAT 563 SMOOTH DRUM ROLLER Std.  Hourly  $                 136 

Stand-By  /  Idle  $                 121 
Mobilization  $              1,430 

SMALL VIB ROLLER 4-6 TON Std.  Hourly  $                   72 
Stand-By  /  Idle  $                   61 

Mobilization  $                 550 
WALK BEHIND ROLLER Std.  Daily  $                   48 

Mobilization  N/A 
CAT D-4 / JD 550 DOZER Std.  Hourly  $                   87 

Stand-By  /  Idle  $                   76 
Mobilization  $              1,430 

CAT D-5/ JD 650 DOZER W/ GPS Std.  Hourly  $                 129 
Stand-By  /  Idle  $                 110 

Mobilization  $              1,430 
CAT D-6 LGP DOZER W/ GPS Std.  Hourly  $                 179 

Stand-By  /  Idle  $                 151 
Mobilization  $              3,190 

CAT D-7 DOZER Std.  Hourly  $                 175 
Stand-By  /  Idle  $                 146 

Mobilization  $              3,190 
CAT 143 GRADER W/GPS Std.  Hourly  $                 178 

Stand-By  /  Idle  $                 143 
Mobilization  $              1,760 

DISK PULL TYPE Std.  Daily  $                 108 
Mobilization  $              1,430 

LAND LEVELER / DRAG Std.  Daily  $                 108 
Mobilization  $              1,430 

FIAT SMALL GRADER Std.  Hourly  $                   72 
Stand-By  /  Idle  $                   64 

Mobilization  $              1,430 
SKID STEER INCL ATTACHMENTS Std.  Hourly  $                   99 

Stand-By  /  Idle  $                   88 
Mobilization  $              1,430 



CAT 936 LOADER Std.  Hourly  $                   78 
Stand-By  /  Idle  $                   67 

Mobilization  $              1,430 
CAT 938 LOADER Std.  Hourly  $                   78 

Stand-By  /  Idle  $                   67 
Mobilization  $              1,760 

CAT 950LOADER Std.  Hourly  $                 100 
Stand-By  /  Idle  $                   87 

Mobilization  $              1,760 
CAT 966 LOADER Std.  Hourly  $                 128 

Stand-By  /  Idle  $                 109 
Mobilization  $              1,760 

JD W/KTEC PULL SCRAPER(MBC) Std.  Hourly  $                 275 
Stand-By  /  Idle  $                 231 

Mobilization  $              3,190 
CAT CHAL W/KTEC PULL SCRAPER(SUB) GPS Std.  Hourly  $                 387 

Stand-By  /  Idle  $                 330 
Mobilization  $              3,190 

CAT 613 SCRAPER Std.  Hourly  $                 178 
Stand-By  /  Idle  $                 155 

Mobilization  $              1,430 
CAT 621 SCRAPER Std.  Hourly  $                 316 

Stand-By  /  Idle  $                 265 
Mobilization  $              1,430 

CAT 627 SCRAPER Std.  Hourly  $                 292 
Stand-By  /  Idle  $                 219 

Mobilization  $              1,760 
CAT OFF-ROAD WATER TRUCK Std.  Hourly  $                 220 

Stand-By  /  Idle  $                 172 
Mobilization  $              1,760 

LARGE FUEL TANK Std.  Daily  $                     2 
Mobilization  $                 550 

FIELD OFFICE MBC TRAILER Std.  Daily  $                   48 
Mobilization  $                 550 

4" GAS/DIESEL WATER PUMP Std.  Daily  $                 102 
Mobilization  N/A 

6" DIESEL WATER PUMP Std.  Daily  $                 110 
Mobilization  $                 330 

LIGHT PLANT Std.  Daily  $                   48 
Mobilization  $                 330 

TRACTOR WITH BROOM Std.  Hourly  $                 123 
Stand-By  /  Idle  $                 112 

Mobilization  $              1,430 
FUEL BUGGY Std.  Daily  $                   13 

Mobilization  $                 330 
MEDIUM GENSET 10KW~100KW Std.  Daily  $                 149 

Mobilization  $                 330 
JD 4WD RUBBER TIRE TRACTOR Std.  Hourly  $                 144 

Stand-By  /  Idle  $                 114 
Mobilization  $              1,430 

JOY AIR COMPRESSER Std.  Daily  $                   63 
Mobilization  $                 330 

PICKUP TRUCK Std.  Hourly  $                   21 
Mobilization  N/A 

MECHANICS TRUCK Std.  Hourly  $                   83 
Mobilization  N/A 



FLAT BED / BOOM TRUCK Std.  Hourly  $                   44 
Mobilization  N/A 

VAN TRAILERS Std.  Daily  $                   48 
Mobilization  $                 550 

SINGLE AXLE DUMP TRUCK Std.  Daily  $                 207 
Mobilization  $              1,430 

NON-PLATED WATER TRUCK Std.  Hourly  $                 182 
Stand-By  /  Idle  $                 150 

Mobilization  $              1,430 
FUEL TRUCK Std.  Daily  $                   59 

Mobilization  $              1,430 
LOWBOY TRACTOR W/ TRAILER Std.  Hourly  $                 213 

Mobilization  $              1,430 
6 WHEEL TRUCK 35 TON Std.  Hourly  $                 223 

Stand-By  /  Idle  $                 180 
Mobilization  $              1,760 

6 WHEEL TRUCK 40 TON Std.  Hourly  $                 223 
Stand-By  /  Idle  $                 180 

Mobilization  $              1,760 
GATOR / ATV Std.  Daily  $                   83 

Mobilization  $                 550 
CAT 312 EXCAVATOR Std.  Hourly  $                   99 

Stand-By  /  Idle  $                   90 
Mobilization  $              1,430 

RT-EXCAVATOR (CAT 318) Std.  Hourly  $                 198 
Stand-By  /  Idle  $                 182 

Mobilization  $              1,430 
CAT 320 EXCAVATOR Std.  Hourly  $                 120 

Stand-By  /  Idle  $                 106 
Mobilization  $              1,760 

CAT 330/336 EXCAVATOR Std.  Hourly  $                 186 
Stand-By  /  Idle  $                 152 

Mobilization  $              1,760 
CAT 345/350 EXCAVATOR Std.  Hourly  $                 238 

Stand-By  /  Idle  $                 189 
Mobilization  $              3,190 

CASE 580 BACKHOE Std.  Hourly  $                   92 
Stand-By  /  Idle  $                   79 

Mobilization  $              1,430 
MINI EXCAVATORS Std.  Hourly  $                   85 

Stand-By  /  Idle  $                   72 
Mobilization  $              1,430 

KOMATSU PC 750 Std.  Hourly  $                 320 
Stand-By  /  Idle  $                 253 

Mobilization  $              3,190 

* Rates are based on current market data and interest rates, and will need to be updated 01/01/2025.



EXHIBIT E 

 CHANGE IN WORK FORM 

 
AGREEMENT NUMBER EFFECTIVE DATE OF AGREEMENT  

            

CHANGE ORDER NO. EFFECTIVE DATE OF CHANGE ORDER 

            

PROJECT/SUBJECT 

      

CONTRACTOR 

      

 
In accordance with Section 5 of that certain Construction Agreement dated _____________ (the “Agreement”), 
between _____________________ (“Contractor”) and Public Service Company of New Mexico (“PNM”), 
Contractor and PNM agree as follows: 

The description of change(s) shall include: 

 a detailed narrative describing the factual basis of the request including references to the applicable 
Contract documents or other contractual basis, and  

 a detailed build-up of the proposed change in the Contract Price, if any, including labor hours, labor rates, 
Equipment and Materials, subcontractor proposals, other Direct Costs, and markups together with 
supporting documentation (including Subcontractor supporting documentation, if applicable), and written 
justification showing the impact, if any, on the Project Schedule. 
 
 

Description of Change: 
              
              
              
              
              
              
              
              
 
 
CHANGE ORDER REQUEST COST SUMMARY (Attach details as requested above) 
 
Direct Labor    $    Hours:     
Equipment / Materials   $     
Subcontractor Proposals  $      
Other Direct Costs   $     
Markup ([ ]%)    $     
Applicable Taxes   $      
Total Change Order Costs  $      
 
Total number of workhours associated with this COR: 
 
 
Original Contract Sum   $     
Previous Change Orders   $     
Amount of this Change Order $      
New Contract Sum    $     
 
This Change Order will modify the Required Substantial Completion Date as follows: 



  Increase    Decrease    No Effect  _________Days 
 
This Change Order will modify the Required Final Completion Date as follows: 
  Increase    Decrease    No Effect  _________Days 
 
 
Upon execution of this Change Order by Owner and Contractor, the above-referenced change shall become a valid and 

binding part of the Contract without exception or qualification, unless noted in this Change Order. Except as modified 

by this and any previously issued Change Orders, all other terms and conditions of the Agreement shall remain in full 

force and effect. This Change Order is executed by each of the Parties’ duly authorized representatives. 

 
ACCEPTED BY  
CONTRACTOR 

ACCEPTED BY  
PUBLIC SERVICE COMPANY OF NEW MEXICO 
 
 

By:        By:        
 

Printed name:       Printed name:       

Title:        Title:        

 
 
 



EXHIBIT F 

FORM OF CONTRACTOR’S INVOICE 
 

[Date] 
 
[Name of Contractor] 
[Address] 
 
Attention: 
 
Gentlemen: 
 
[___________], a [____________] [_________] (“Contractor”), submits this application for 
payment (“Certificate”) pursuant to Article 7 of the Engineering, Procurement, and Construction 
Contract (as amended, supplemented or modified from time to time, the “Contract”) by and 
between Contractor and Public Service Company of New Mexico, a New Mexico corporation 
(“Owner”), dated as of [__________], 201[_] (“Contract”). 
 
Unless otherwise defined herein, all capitalized terms used in this Certificate shall have the 
meanings specified for such terms in the Contract. 
 
1. The undersigned is a duly authorized representative of Contractor, authorized to execute 
and deliver this Certificate on behalf of Contractor. 
 
2. The following is a summary of the current status of the Contract account: 
 

Original Contract Price:   $___________ 
Adjustments to Contract Price: $    
Contract Price to Date:   $___________ 
Amount of Payments that 
Contractor Has Received to 
Date:     $___________ 
 

3. The information in all material documents and supporting papers prepared or signed by 
Contractor or any of its officers or employees and submitted to Owner and in direct support of this 
Certificate and in connection with the Work, taken as a whole, is in all material respects, true, 
correct, and complete. 
 
4. To the extent required under and for purposes of Section 7.1.2(a) of the Contract, the Work 
is being performed in accordance with the Contract, except      
 . 
 
5. To the extent required under and for purposes of Article 7 of the Contract: (a) that portion 
of the Work, as particularly set forth in Exhibit F-5 hereto [Exhibit F-5 shall include all 
necessary documentary evidence], was completed through the end of the month of __________, 



20__; (b) the aggregate amount of the Milestone Payments for such Work is $_____; (c) the 
aggregate amount of the Milestone Payments for which Contractor has previously received 
payments is $_____; and (d) the aggregate amount of Milestone Payments for which Contractor is 
entitled to be paid is $_____.   
 
6. The amount of this Contractor’s Invoice set forth above, is not (in part or otherwise) 
attributable to Work which Contractor is not entitled to invoice for pursuant to Article 7 of the 
Contract or which otherwise constitutes or relates to a Subcontractor’s application for payment, 
billings or invoices which Contractor disputes or for any other reason does not intend to pay, each 
to the extent Contractor is not entitled to invoice for the same pursuant to Article 7 of the Contract. 
 
7. There are no known mechanics’ or materialmen’s liens outstanding at the date of this 
Contractor’s Invoice, all undisputed due and payable bills with respect to the Work have been paid 
to date or are included in the amount requested in the current application, and, except for such bills 
not paid but so included, there is no known basis for the filing of any mechanics’ or materialmen’s 
liens on the Project or the Work except as described below or, if any such lien has been filed or 
may be filed, Contractor shall fulfill its obligations under Article 30 of the Contract, and all 
required releases required to be obtained pursuant to the terms of the Contract have been obtained 
in such form as required under Article 7 of the Contract (copies of which are attached hereto and 
incorporated herein by this reference).  Contractor, or a Subcontractor, has actually performed and 
Contractor has not been paid for the Work covered by this Contractor’s Invoice, each to the extent 
required under the Contract and except as- set forth as an exception hereto.  Exceptions: 
____________________________________________________________________________. 
 
8. To the extent required under Article 7 of the Contract, Contractor has paid all sales and use 
taxes due and owing to any Governmental Authority related to all Equipment and Materials 
incorporated into the Project. 
 
9. Attached as Exhibit F-1 through F-4 hereto are all applicable Conditional Waivers and 
Releases Upon Progress Payment and/or Unconditional Waivers and Releases Upon Progress 
Payment prepared by Contractor and all applicable Unconditional Waivers and Releases Upon 
Progress Payment and/or all Conditional Waivers and Releases Upon Progress Payment from each 
Subcontractor in accordance with Sections 7.1-7.4, as applicable.  [OR] Pursuant to Owner’s 
direction pursuant to Section 7.1.2(c)(ii), 7.2(a) or 7.3(a) of the Contract, as applicable, Contractor 
has included a bond naming Owner as oblige thereof equal in amount of the outstanding payment 
of _________ to such Subcontractor. 
 
10. Work uncertified from the Contractor’s Invoice dated ___________, 20__ has been 
completed (except as set forth in the last sentence of this paragraph), and any disputes concerning 
less than full certification have been resolved to the extent required under the Contract and, if 
applicable, such written agreement among Owner and Contractor is attached as Exhibit F-6 hereto, 
and Contractor is entitled to a payment which includes:        
             
 



11. Contractor has delivered or shall deliver the Monthly Progress Report pursuant to 
Section 8.6 of the Contract, provided, however such delivery is not required as a condition to 
payment under Article 7 of the Contract. 
 
 IN WITNESS WHEREOF, the undersigned has executed this Certificate on the date first 
above written. 
 

By:___________________________________ 
Project Manager 

 



EXHIBIT F-1 

STATE OF NEW MEXICO 
 
COUNTY OF      
 

 
Conditional Waiver and Release Upon Milestone Payment 

 
WHEREAS, Public Service Company of New Mexico (“Owner”) and _______________ 
(“Contractor”) have entered into that certain Engineering, Procurement and Construction Contract, 
dated as of [     ], 20[  ] (the “Contract”); 
 
WHEREAS, the undersigned is required to provide this Conditional Waiver and Release Upon 
Milestone Payment pursuant to the terms of Article 7 of the Contract. 
 
Capitalized terms used but not defined herein shall have the meanings given to them in the 
Contract. 
 
By executing and submitting its interim payment application and the lien waiver below, in 
consideration for the payment described in the lien waiver below, and for the purpose of inducing 
the Owner to make this interim payment, the undersigned, for itself, its employees, subcontractors, 
sub-subcontractors, mechanics, materialmen and laborers, does hereby represent and warrant as 
follows: 
 
1. All Parties Paid.  The undersigned has been paid all amounts owed for all labor, Equipment 
and Materials, and services furnished to the Project through the effective date of 
__________________ (the date of the undersigned’s previous application for payment), and that 
all parties supplying labor, services, Equipment and Materials, to it in connection with the Project 
have been paid, or will be paid in accordance with the terms of the applicable subcontracts and/or 
purchase orders, and Applicable Law, including the New Mexico Prompt Payment Act, for all 
labor, services, Equipment and Materials furnished with relation to the Project.    
 
2. No Pending Liens.  The undersigned represents and warrants that no mechanic’s and 
materialmen’s liens, or any other type of lien claim, has been filed against the Project, the Work, 
the Property, the Site or the improvements thereon by it or any of its Subcontractors or Vendors, 
or by those supplying labor, Equipment and Materials, or services through such Subcontractors 
and Vendors or, if any such lien has been filed, Contractor shall fulfill its obligations under Article 
30 of the Contract.  The undersigned acknowledges that this representation is material to the 
Owner’s decision to fund the interim milestone payment described herein, that it will take prompt 
and full action to cancel and discharge any such lien now unknown to it and filed, or to be filed, 
against the Property or the improvements thereon, each of the foregoing to the extent required 
under and in accordance with Article 30 of the Contract.   
 
3. Conditional Waiver Of Lien Rights.  The undersigned has provided labor, Equipment and 
Materials, or services (permitting, engineering, procurement and construction) in connection with 



the permitting, engineering, procurement, construction, and the installation of the Equipment and 
Materials for the [insert facility name] in _________ County, New Mexico, and more particularly 
described as follows: 
 
           (the “Property”) 
(Add property legal description or street address) 
 
Conditionally only upon the receipt of the sum of $     , the 
undersigned waives and releases any and all rights of retention, mortgages, pledges, assessments, 
security interests, leases, advance claims, levies, claims, liens, charges, or encumbrances through 
the date of     (the date of the undersigned’s application for payment) upon the 
foregoing described Property on account of any labor, materials, Equipment and Materials, or 
services (permitting, engineering, procurement and construction) furnished by the undersigned, or 
furnished to or at the request of the undersigned, in connection with the improvement of the 
Property or the performance of the Work described herein or in the Contract for the Work through 
the date of __________________ (the date of the undersigned’s application for payment). 
 
Given under hand and seal this    day of     , 202 . 
 
 
       
Contractor, Subcontractor, or Vendor 
 
By:         
 
Printed Name:       
 
Its:          
 
Sworn and subscribed before me this ______ 
day of ____________, 202____. 
 
       
Notary Public 
My Commission Expires:   



EXHIBIT F-2 

STATE OF NEW MEXICO 
 
COUNTY OF       
 

 
Unconditional Waiver and Release Upon Milestone Payment 

 
WHEREAS, Public Service Company of New Mexico (“Owner”) and ____________ 
(“Contractor”) have entered into that certain Engineering, Procurement and Construction Contract, 
dated as of [     ], 20[   ] (the “Contract”); 
 
WHEREAS, the undersigned is required to provide this Unconditional Waiver and Release Upon 
Milestone Payment pursuant to the terms of Article 7 of the Contract. 
 
Capitalized terms used but not defined herein shall have the meanings given to them in the 
Contract. 
 
By executing and submitting its interim payment application and the waiver below, in 
consideration for the payment described in the lien waiver below, and for the purpose of inducing 
Owner to make this interim payment, the undersigned, for itself, its employees, subcontractors, 
sub-subcontractors, mechanics, materialmen and laborers, does hereby represent and warrant as 
follows: 
 
1. All Parties Paid.  The undersigned has been paid all amounts owed for all labor,  Equipment 
and Materials, and services furnished to the Project through the effective date of 
__________________ (the date of the undersigned’s previous application for payment), and that 
all parties supplying labor, services, Equipment and Materials to it in connection with the Project 
have been paid, or will be paid in accordance with the terms of the applicable subcontracts and/or 
purchase orders, and Applicable Law, including the New Mexico Prompt Payment Act, for all 
labor, services, Equipment and Materials furnished with respect to the Project.    
 
2. No Pending Liens.  The undersigned represents and warrants that no mechanic’s and 
materialmen’s lien, or any other type of lien claim, has been filed against the Project, the Work,  
the Site or the improvements thereon by it or any of its Subcontractors or Vendors, or by those 
supplying labor, Equipment and Materials, or services through such Subcontractors and Vendors 
or, if any such lien has been filed, Contractor shall fulfill its obligations under Article 30 of the 
Contract.  The undersigned acknowledges that this representation is material to the Owner’s 
decision to fund the interim milestone payment described herein, that it will take prompt and full 
action to cancel and discharge any such lien now unknown to it and filed, or to be filed, against 
the Property or the improvements thereon, and that it will continue to hold harmless the Owner on 
account of any Losses, expenses or reasonable attorneys’ fees incurred as a result of its failure to 
do so, each of the foregoing to the extent required under and in accordance with Article 30 of the 
Contract.   
 



3. Unconditional Waiver Of Lien Rights.  The undersigned has provided labor, Equipment 
and Materials, or services (permitting, engineering, procurement and construction) in connection 
with the permitting, engineering, procurement, construction, and the installation of the Equipment 
and Materials for the [insert facility name] in , _________ County, New Mexico, and more 
particularly described as follows: 
 
           (the “Property”) 
(Add property legal description or street address) 
 
The undersigned waives and releases any and all rights of retention, mortgages, pledges, 
assessments, security interests, leases, advance claims, levies, claims, liens, charges, or 
encumbrances through the date of     (the date of the undersigned’s previous 
application for payment) upon the foregoing described Property and Project on account of any 
labor, Equipment and Materials or services (engineering, procurement and construction) furnished 
by the undersigned, or furnished to or at the request of the undersigned, in connection with the 
improvement of the Property or the performance of the Work described herein or in the Contract 
for the Work through the date of __________________ (the date of the undersigned’s previous 
application for payment). 
 
Given under hand and seal this    day of     , 201 . 
 
 
       
Contractor, Subcontractor, or Vendor 
 
By:         
 
Printed Name:       
 
Its:          
 
Sworn and subscribed before me this ______ 
day of ____________, 201____. 
 
       
Notary Public 
My Commission Expires: 



EXHIBIT F-3 

 
STATE OF NEW MEXICO 
 
COUNTY OF      
 

 
Conditional Waiver and Release Upon Final Payment 

 
WHEREAS, Public Service Company of New Mexico (“Owner”) and ___________ 
(“Contractor”) have entered into that certain Engineering, Procurement and Construction Contract, 
dated as of [     ], 20[   ] (the “Contract”); 
  
WHEREAS, the undersigned is required to provide this Conditional Waiver and Release Upon 
Final Payment pursuant to the terms of Article 7 of the Contract. 
 
Capitalized terms used but not defined herein shall have the meanings given to them in the 
Contract. 
 
In consideration for the final payment described in the lien waiver below, and with the knowledge 
that the representations herein will be relied on by Owner to make final payment, the undersigned, 
for itself, its employees, subcontractors, sub-subcontractors, mechanics, materialmen and laborers, 
does hereby represent and warrant as follows: 
 
1. All Parties Paid.  The undersigned has been paid all amounts owed for all Equipment and 
Materials, services or labor furnished to the Project through the effective date of 
__________________ (the date of the undersigned’s previous application for payment), and that 
all parties supplying labor, Equipment and Materials, services to it in connection with the Project 
have been paid, or will be paid in accordance with the terms of the applicable subcontracts and/or 
purchase orders and Applicable Law, including the New Mexico Prompt Payment Act, for all 
labor, services, Equipment and Materials furnished with respect to the Project.    
 
2. No Pending Lien Claims.  The undersigned represents that it has not filed or allowed to be 
filed, or that it has fully and effectively cancelled of record, rights of retention, mortgages, pledges, 
assessments, security interests, leases, advance claims, levies, claims, liens, charges, or 
encumbrances  against the Site, the Project, or the Property identified below, each of the foregoing 
to the extent required under and in accordance with Article 30 of the Contract.  The undersigned 
waives and releases any and all rights of retention, mortgages, pledges, assessments, security 
interests, leases, advance claims, levies, claims, liens, charges, or encumbrances filed against the 
Site, the Project, or the Property identified below, and authorizes the Owner to file and pursue, in 
the undersigned’s name, any and all documents or actions necessary to discharge and cancel any 
such lien of record, each of the foregoing to the extent required or permitted under and in 
accordance with Article 30 of the Contract.  To the extent that the Owner takes any reasonable 
action in order to cancel or discharge any lien filed by the undersigned, the undersigned agrees 
that it shall be fully responsible for all Losses, reasonable attorneys’ fees and other costs incurred 



in so doing, each of the foregoing to the extent permitted under and in accordance with Article 30 
of the Contract.   
 
3. Conditional Waiver And Release Of Lien Rights.  The undersigned has provided labor, 
Equipment and Materials, or services (permitting, engineering, procurement and construction) in 
connection with the permitting, engineering, procurement, construction, and the installation of the 
Equipment and Materials for the [insert facility name] in , _________ County, New Mexico, and 
more particularly described as follows: 
 
           (the “Property”) 
(Add property legal description or street address) 
 
Conditionally only upon the receipt of the sum of $     , the 
undersigned waives and releases any and all rights of retention, mortgages, pledges, assessments, 
security interests, leases, advance claims, levies, claims, liens, charges, or encumbrances   upon 
the foregoing described Property and Project on account of any labor, Equipment and Materials, 
or services (permitting, engineering, procurement and construction) furnished by the undersigned, 
or furnished to or at the request of the undersigned, in connection with the improvement of the 
Property or the performance of the Work described herein or in the Contract for the Work. 
 
 
Given under hand and seal this    day of     , 201 . 
 
 
       
Contractor, Subcontractor, or Vendor 
 
By:         
 
Printed Name:       
 
Its:          
 
Sworn and subscribed before me this ______ 
day of ____________, 201____. 
 
       
Notary Public 
My Commission Expires:   



EXHIBIT F-4 

STATE OF NEW MEXICO 
 
COUNTY OF      
 

 
Unconditional Waiver and Release Upon Final Payment 

 
WHEREAS, Public Service Company of New Mexico (“Owner”) and ______________ 
(“Contractor”) have entered into that certain Engineering, Procurement and Construction Contract, 
dated as of [     ], 20[   ] (the “Contract”); 
 
WHEREAS, the undersigned is required to provide this Unconditional Waiver and Release Upon 
Final Payment pursuant to the terms of Article 7 of the Contract. 
 
Capitalized terms used but not defined herein shall have the meanings given to them in the 
Contract. 
 
By executing and submitting its payment application and the waiver below, in consideration for 
the payment described in the lien waiver below, and for the purpose of inducing Owner to make 
final payment, the undersigned, for itself, its employees, subcontractors, sub-subcontractors, 
mechanics, materialmen and laborers, does hereby represent and warrant as follows: 
 
1. All Parties Paid.  The undersigned has been paid all amounts owed for all labor, Equipment 
and Materials, and services furnished to the Project through the effective date of 
__________________ (the date of the undersigned’s previous application for payment), and that 
all parties supplying labor, services, Equipment and Materials to it in connection with the Project 
have been paid, or will be paid in accordance with the terms of the applicable subcontracts and/or 
purchase order and Applicable Law, including the New Mexico Prompt Payment Act, for all labor, 
services, Equipment and Materials furnished with respect to the Project.    
 
2. No Pending Lien Claims.  The undersigned represents that it has not filed or allowed to be 
filed, or that it has fully and effectively cancelled of record, rights of retention, mortgages, pledges, 
assessments, security interests, leases, advance claims, levies, claims, liens, charges, or 
encumbrances against the Site or the Property identified below, each of the foregoing to the extent 
required under and in accordance with Article 30 of the Contract.  The undersigned waives and 
releases any and all rights of retention, mortgages, pledges, assessments, security interests, leases, 
advance claims, levies, claims, liens, charges, or encumbrances  filed against the Site or the 
Property identified below, and authorizes the Owner to file and pursue, in the undersigned’s name, 
any and all documents or actions necessary to discharge and cancel of record any such lien, each 
of the foregoing to the extent required or permitted under and in accordance with Article 30 of the 
Contract.  To the extent that the Owner takes any reasonable action in order to cancel or discharge 
any lien filed by the undersigned, the undersigned agrees that it shall be fully responsible for all 
Losses, reasonable attorneys’ fees and other costs incurred by the Owner in so doing, each of the 
foregoing to the extent permitted under and in accordance with Article 30 of the Contract.   



 
3. Waiver And Release Of Lien Rights.  The undersigned has provided labor, Equipment and 
Materials, or services (permitting, engineering, procurement and construction) in connection with 
the permitting, engineering, procurement, construction, and the installation of the Equipment and 
Materials for  the [insert facility name] in, _________ County, New Mexico, and more particularly 
described as follows: 
 
           (the “Property”) 
(Add property legal description or street address) 
 
The undersigned waives and releases any and all rights of retention, mortgages, pledges, 
assessments, security interests, leases, advance claims, levies, claims, liens, charges, or 
encumbrances through the date of     (the date of the undersigned’s previous 
application for payment) upon the foregoing described Property and the Project on account of any 
labor, Equipment and Materials, or services (permitting, engineering, procurement and 
construction) furnished by the undersigned, or furnished to or at the request of the undersigned, in 
connection with the improvement of the Property or the performance of the Work described herein 
or in the Contract for the Work through the date of __________________ (the date of the 
undersigned’s previous application for payment). 
 
 
Given under hand and seal this    day of     , 201 . 
 
 
       
Contractor, Subcontractor, or Vendor 
 
By:         
 
Printed Name:       
 
Its:          
 
Sworn and subscribed before me this ______ 
day of ____________, 201____. 
 
       
Notary Public 
My Commission Expires:   
 
 
 



EXHIBIT F-5 

 
DOCUMENTARY EVIDENCE OF COMPLETED WORK 

 
 
1. Contractor to describe the completion of the Project Milestones accomplished under the 

Contract through the applicable month as described in the Contract. 
 
 
 
 
 
 
 
 
2. Contractor to set forth other amounts payable by Owner under Article 17 of the Contract 

or any other provision thereof. 
 
 
 
 
 
 
 
 
3. Contractor to attach to this Exhibit documentary evidence of the completion of each 

milestone set forth in Paragraph 1 of this Exhibit F-5. 
 



EXHIBIT F-6 

DOCUMENTARY RESOLUTION OF PREVIOUSLY UNCERTIFIED WORK 

 
 

Attached hereto are resolutions of disputes (if any) regarding previous Contractor’s invoices. 
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EXHIBIT G 

APPROVED SUBCONTRACTORS 

 

INVERTERS 

• Ingeteam 

• EPC Power 

• Sungrow 

• SMA 

INVERTER STEP-UP TRANSFORMERS (<5000 KVA) 

• ABB 

• Celme 

• Eaglerise 

• Eaton/Cooper Power 

• Eltas 

• General Electric / Prolec 

• JSHP 

• Magnetron 

• Rex Power Magnetics 

• Sunil 

• Virginia Transformer 

• Westrafo 

• WEG 

MAIN GENERATION STEP UP TRANSFORMERS (>10 MVA) - GSU 
• ABB 

• General Electric / Prolec 

• Hitachi Power Systems 

• Pennsylvania Transformer Technology, Inc. 

• Fortune Electric 

• Siemens 
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• SPX Waukesha 

• Virginia Transformer 

• WEG Electric / CG Power 

BATTERY CELLS / BATTERY MANAGEMENT SYSTEM (BMS) 

• BYD 

• CATL 

• EVE 

• Envision 

• Samsung 

BATTERY ENCLOSURE 

• Canadian Solar 

• Sungrow 

• CATL 

• Wartsila 

ENERGY MANAGEMENT SYSTEM (EMS) 

• DEPCOM/Vertech 

POWER CABLES (600V THRU 35KV) 

• ADC 

• AWG 

• General Cable 

• Kerite 

• LS Cable 

• Okonite 

• Prysmian 

• Service Wire Co. 

• Southwire 
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• WTEC 

COAXIAL AND TRIAXIAL CABLE 
• Belden (P) 
• Brand Rex 

• Rockbestos 

600V CONTROL CABLE 

• Belden 

• Brand Rex 

• Continental 

• Houston Wire & Cable (P) 

• Okonite 

• Pirelli 

• Rockbestos 

• Tefzel Insulation 

• Draka USA Tamaqua 

• General Cable 

• Southwire 

• Dekoron 

MEDIUM VOLTAGE CABLE TERMINATIONS AND ACCESSORIES 

• 3M (P) 

• Raychem 

• T&B 

• Richards (34.5kV elbows only) 

CABLE TRAY SYSTEM 

• GS Metals Corp. 

• B-Line Systems 

• Chalfant Products 
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• Husky Products (Burndy) 

• P-W Industries (P) 

• T.J. Cope 

• US Gypsum Globe Div. 

ALUMINUM CONDUIT 

• Alflex 

• Breeze-Illinois 

• Condux International 

• New Jersey Aluminum Easco 

• Reynolds Metal Company 

• VAW of America, Inc. 

STEEL CONDUIT 

• Allied Tube and Conduit 

• Clifton Conduit Corp. 

• Republic Steel 

• The Steelduct Co. 

• Torrance Turbine Div. 

• Triangle Conduit/Cable 

• Westmoreland Conduit 

• Wheatland Tube Col 

• Youngstown Sheet and Tube 

• Conduit (PVC) Coated (prefer not to use above ground PVC) 

• Rob Roy 

• Stahl 

• Ocal Inc. 

DISTRIBUTION PANELBOARDS-120V AC/125V DC 

• Allen Bradley 
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• General Electric 

• ITE/ Siemens 

• Powell 

• Square D 

• Westinghouse/ Cutler-Hammer 

DISTRIBUTION, TRANSFORMERS AND POWER PANELS 

• Cutler-Hammer 

• General Electric 

• Siemens 

• Square D 

EMERGENCY POWER SUPPLY BATTERIES 

• EnerSys 

• Exide Technologies: GNB Battery (P) 

• Saft 

EMERGENCY POWER SUPPLY BATTERY CHARGERS AND UNINTERRRUPTIBLE POWER 
SUPPLY (UPS) 

• Ametec/SCI (P) 

• C&D Power 

• Cyberex Inc 

• Emerson: Chloride Industrial Systems 

• Gutor 

• LaMARCHE 

• SENS 

• Solid State Controls  

• UPS Systems furnished by BESS OEM for their Battery Enclosures 

HIGH VOLTAGE CIRCUIT BREAKERS 
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• ABB, Inc 

• Areva 

• Hitachi 

• Mitsubishi 

• Siemens 

HIGH VOLTAGE EQUIPMENT PACKAGERS 

• American Modular Power Solutions (AMPS) (for fabrication and installation only) 

• DIS-TRAN 

• GE 

• Hamby Young 

• MD Henry 

• Peak Power 

• Crown Technical Systems 

HIGH VOLTAGE TUBULAR STEEL DEAD END STRUCTURES 

• Falcon Steel 

• FL Meyer 

• JEM Engineering and Manufacturing 

• Nucor Corp 

• V S Shuler 

• Valmont Industries 

• Whitlow Electric 

RELAYS AUXILIARY CONTROL 

• Allen Bradley (P) 

• Diversified Electronics 

• General Electric 

• Square D 

• Potter Brumfield 
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• ABB 

RELAY TIMING 

• Eagle 

• Adalake 

• Potter Brumfield 

• Diversified Electronics 

• Allen Bradley (P) 

RELAY PROTECTIVE 

• Schweitzer (P, SEL) 

• Basler 

SWITCHBOARDS – AC AND DC 

• ABB 

• EPEC Solutions 

• General Electric 

• Square D 

SWITCHGEAR 

• Powell Electrical  

• Eaton / Cutler Hammer 

• G&W 

• S&C (Vista class switchgear) 

• Siemens Industrial Automation 

• Square D 

LOW VOLTAGE DRY TYPE TRANSFORMERS 

• General Electric 

• Hevi-Duty 
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• ABB 

• Square D 

POWER AND LOADCENTER TRANSFORMERS 

• ABB 

• Siemens 

• Square D 

• General Electric 

• EPEC Solutions (as integrator only) 

STATION AUXILIARY TRANSFORMERS 

• ABB 

• Siemens 

• Square D 

• General Electric 

• JSHP Transformer (JiangSu HuaPeng Transformer Co., Ltd.) 

• WEG 

 

ENGINEERING SUBCONTRACTOR 

• ASSET Engineering, Inc. 

• AZTEC Engineering Group, Inc. 

• Buehler Engineering, Inc. 

• Kimley-Horn & Associates, Inc. 

• NEI Electric Power Engineering, Inc. 

• Terracon Consultants, Inc. 

• Timmons Group, Inc. 

• TRC Companies, Inc. 

• Westwood Professional Services, Inc. 
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CIVIL SUBCONTRACTOR 

• Achen-Gardner Construction, LLC 

• Emery Sapp & Sons, Inc. 

• Jones Power, LLC 

• Papich Construction Co., Inc. 

• Patriot Dozer Service, LLC 

• Rummel Construction, Inc. 

• Soil-Tech, Inc. 

• Tindol Construction, LLC 

SECURITY WALL SUBCONTRACTOR 

• 3B Protection 

SECURITY SYSTEMS SUBCONTRACTOR 

• Convergint 

ELECTRICAL SUBCONTRACTOR 

• Axium Solar, Inc. 

• Baker Electric, Inc. 

• Conti Corp. 

• Directional Services, Inc. 

• Gardner Zemke Co. 

• Sentry Electrical Group, Inc. 

• Southern Tradesmen Service Group, LLC 

SUBSTATION / SWITCHYARD SUBCONTRACTOR 

• American Modular Power Solutions, Inc. 

• Aubrey Silvey Enterprises, Inc. 

• Directional Services, Inc. 

• Gardner Zemke Co. 
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• Henkels & McCoy, Inc. 

• Power Technology, Inc. 

• Sentry Electrical Group, Inc. 

LABOR PROVIDER 

• Executed Payroll 

• HCS 

• PeopleReady 

• Ridgeline Renewables 

• Talent Corporation, LLC 



EXHIBIT H 

DETERMINATION OF BUY-DOWN AMOUNT 

 

1. If Contractor has run the Performance Tests pursuant to the Performance Test Procedures 
and otherwise in accordance with Exhibit I and the results of such Performance Tests fully 
satisfy the Minimum Performance Criteria for Substantial Completion but fail to satisfy all 
of the Performance Guarantees, the Buy-Down Amount to be determined pursuant to 
Section 16.2 of the Contract shall be calculated as follows:  

a. If the BESS Available Energy Capacity is equal to or greater than the Guaranteed 
BESS Available Energy Capacity, then the Buy-Down Amount related to the BESS 
Available Energy Capacity shall be zero. If the BESS Available Energy Capacity 
is less than the Guaranteed BESS Available Energy Capacity and is equal or greater 
than 95% of the Guaranteed BESS Available Energy Capacity as determined by the 
Minimum Performance Criteria, then the Buy-Down Amount related to the BESS 
Available Energy Capacity shall be equal to one percent (1%) of the Contract Price 
per one percent (1%) shortfall from the Guaranteed BESS Available Energy 
Capacity, on a pro-rata basis.  

b. If the BESS Roundtrip Efficiency is equal to or greater than the Guaranteed BESS 
AC Roundtrip Efficiency, then the Buy-Down Amount related to the BESS AC 
Roundtrip Efficiency shall be zero. If the BESS AC Roundtrip Efficiency is less 
than the Guaranteed BESS AC Roundtrip Efficiency and is equal or greater than 
95% of the Guaranteed BESS AC Roundtrip Efficiency as determined by the 
Minimum Performance Criteria, then the Buy-Down Amount related to the BESS 
AC Roundtrip Efficiency shall be equal to five hundred thousand dollars 
($500,000) per one percent (1%) of round trip efficiency deficiency, on a pro-rata 
basis.  

c. If the Project Charging Auxiliary Load is less than or equal to the Guaranteed 
Project Charging Auxiliary Load, then the Buy-Down Amount related to the Project 
Charging Auxiliary Load shall be zero. If the Project Charging Auxiliary Load is 
greater than the Guaranteed Project Charging Auxiliary Load and is less than or 
equal to 105% of the Guaranteed Project Charging Auxiliary Load as determined 
by the Minimum Performance Criteria, then the Buy-Down Amount related to the 
Project Charging Auxiliary Load shall be equal to nine hundred dollars ($900) per 
kW of Project Charging Auxiliary Load exceedance, on a pro-rata basis. 

d. If the Project Discharging Auxiliary Load is less than or equal to the Guaranteed 
Project Discharging Auxiliary Load, then the Buy-Down Amount related to the 
Project Discharging Auxiliary Load shall be zero. If the Project Discharging 
Auxiliary Load is greater than the Guaranteed Project Discharging Auxiliary Load 
and is less than or equal to 105% of the Guaranteed Project Discharging Auxiliary 
Load as determined by the Minimum Performance Criteria, then the Buy-Down 



Amount related to the Project Discharging Auxiliary Load shall be equal to one 
thousand and eight hundred dollars ($1,800) per kW of Project Discharging 
Auxiliary Load exceedance, on a pro-rata basis. 
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EXHIBIT I 

PERFORMANCE REQUIREMENTS 
I.1 SUMMARY 
This Section describes the performance and functional requirements for the Work as well 
as Contractor’s responsibilities for performing the Acceptance Tests. 

Performance requirements are applicable to the Contractor’s work at the Project. 

I.2 REFERENCES 
I.2.1 Abbreviations and Acronyms 

 

BESS = Battery Energy Storage System 
BMS = Battery Management System 
BOP = Balance of Plant 
DCS = Distributed Control System 
PCS = Power Conversion System 
SOC = State of Charge 

I.2.2 Definitions 

“Acceptance Tests” means the tests described in Section I.4 

“Available Energy Capacity” is the amount of usable energy in MWh that the BESS can 
supply to the Energy Delivery Point when discharging from Max SOC to Min SOC. 

“Charge Duration” means the time required for each BESS Generating Unit to reach its Max 
SOC starting from its Min SOC. 

“Emissions Guarantees” shall mean each of the guaranteed emissions requirements as set 
forth in Section I.3.3. 

“Functional Tests” shall mean the tests as set forth in Section I.4.13. 

“Guaranteed Availability Factor” shall mean each of the guaranteed parameters set forth in 
Section I.3.4. 

“Maximum State of Charge (Max SOC)” means, for the purposes of this Exhibit I, the 
relative SOC that will allow for delivery of the Guaranteed Available Energy Capacity (240 
MWh) to the Energy Delivery Point when the BESS is discharged from the Max SOC to the 
Min SOC. 

“Minimum Performance Requirement” for each Performance Guarantee identified in 
Section I.3.1, the validity range in which the Buy-Down Amounts may be used to satisfy 
the Performance Guarantee is indicated as Minimum Performance Requirement. 

“Minimum State of Charge (Min SOC)” means the relative SOC below which the battery 
manufacturer recommends that the BESS system not be drawn, expressed in percent of 
Nameplate Energy Capacity. 

“Nameplate Energy Capacity” is the maximum amount of energy in MWh, less auxiliary 
loads, that the BESS can store at 100% SOC. 

 “Noise Emissions Guarantees” shall mean the guarantees as set forth in Section I.3.3. 
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“Performance Guarantee” shall mean each of the guaranteed performance requirements as 
set forth in Section I.3.1. 

“Performance Test” are tests conducted to validate Contractor’s Performance Guarantees. 

“Project Auxiliary Load Guarantee” means the guarantee for Project auxiliary load, which 
includes all Project electrical loads and losses which shall not be higher than the value listed 
in Section I.3 - Guarantees (kilowatts). 

“Rated Continuous Power” means the maximum specified power in MW, sustained 
continuously for the quoted time duration while transfer of electric energy is performed. 

“Reference Conditions” means the ambient and operating conditions to which the 
Performance Guarantee Test results will be corrected as set forth in Section 
I.3.2. 

“State of charge (SOC)” means the degree to which the BESS is charged relative to the 
Nameplate Energy Capacity expressed as a percentage of Nameplate Energy Capacity. 

I.2.3 Reference Standards 

Codes, standards, and publications of the following organizations shall apply to the Work. 
The latest version including all addenda, revisions, or supplements as of the date of the 
Contract shall be used. The publications shall include but not be limited to the following: 

Acoustical Society of America (ASA) 

S1.14 Specification for Sound Level Meters 

S1.11-1 Electroacoustics-Octave-band and Fractional-octave-band Filters – Part 1: 
Specifications 

S1.13 Measurement of Sound Pressure Levels in Air 

S12.9/Part 3 Quantities and Procedures for Description and Measurement of 
Environmental Sound — Part 3: Short-term Measurements with an 
Observer Present 

S12.18 Procedures for Outdoor Measurement of Sound Pressure Level 

Electric Power Research Institute (EPRI) 
3002011739 Energy Storage Test Manual 

Institute of Electrical and Electronics Engineers (IEEE) 
C57.13 Standard Requirements for Instrument Transformers 
120 Master Test Guide for Electrical Measurements in Power Circuits 
762 Standard Definitions for Use in Reporting Electric Generating Unit 

reliability, Availability, and Productivity 
1547 Standard for Interconnecting Distributed Resources with Electric Power 

Systems 

International Electrotechnical Commission (IEC) 
62933 Energy Storage Systems designed for grid-connected indoor or outdoor 

installation and operation 
Guide 98 Uncertainty of Measurement 

NCSL International (NCSL) 

ISO 17025 Requirements for the Calibration of Measuring and Test Equipment 

Underwriter Laboratory Laboratories (UL) 
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1741 Standard for Inverters, Converters, Controllers and Interconnection 
System Equipment for Use with Distributed Energy Resources 

I.3 GUARANTEES 
I.3.1 Performance Guarantees 

Contractor shall guarantee performance requirements for the Project as set forth in the 
table below. 

 

PERFORMANCE GUARANTEES[1] 

Parameter Guarantee Value Minimum Performance 
Requirement[2] 

BESS Available Energy 
Capacity[3] 

240MWh from Max SOC to Min 
SOC 

No less than 95% of 
guarantee value 

BESS Charge Duration[4] 5.1 hours 100% of guarantee value 

BESS Rated Continuous 
Power 

60 MW 100% of guarantee value 

Project Charging Auxiliary 
Load [5] 

3,000 kW No more than 105% of 
guarantee value 

Project Discharging 
Auxiliary Load [5] 

3,000 kW No more than 105% of 
guarantee value 

AC Roundtrip Efficiency [6] 86.7 % No less than 95% of 
guarantee value 

Table Notes: 
1. Guarantees are valid at the Reference Conditions outlined in Article I.3.2. 
2. Performance Guarantees are aligned with a Buy-Down Amount for shortfalls in performance. For 

each Performance Guarantee, the validity range in which the Buy-Down Amount may be used to 
satisfy the Performance Guarantee is indicated as the Minimum Performance Requirement. Outside 
of the Buy-Down Amount validity range the Performance Guarantee is “make right.” 

3. BESS Available Energy Capacity shall be determined as delivered at the Energy Delivery Point. 
4. Charge Duration means the time required for charging the equivalent energy required to store and 

dispatch 240MWh back to the Energy Delivery Point. 
5. Project Auxiliary Load Guarantee includes loads for the auxiliary cooling/heating, control, and fire 

protection systems of the BESS containers and their associated controllers only. For clarity, this shall 
be measured at a revenue grade meter on the main incoming 480v bus of the auxiliary power center 
shown in Appendix 11.  For the avoidance of doubt, this does not include any site lighting, security 
system loads, transformer no load losses (NLL) or loads captured within the Roundtrip Efficiency 
Guarantee including but not limited to PCS auxiliary loads, or MV collection system losses. Testing for 
the Project Auxiliary Load Guarantee is performed during both charging and discharging between the 
Max SOC and Min SOC at the maximum Charge and Discharge Rates and as further identified in 
Article I.4.12.1. 

6. BESS shall be charged from Min SOC to Max SOC, then discharged from the Max SOC to Min SOC, 
and charging and discharging energy shall be measured at the Energy Delivery Point.   
 

I.3.2 Reference Conditions 

Test data measured or calculated during the Performance Tests shall be corrected where 
applicable to the following Reference Conditions: 

 

REFERENCE CONDITIONS[1] 

Parameter Value 

Ambient Dry-Bulb Temperature [104] °F 

Minimum State of Charge (Min SOC) 0 % 

Maximum State of Charge (Max SOC) 100 % 
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BESS Power Factor at the Energy Delivery Point 0.95 

Frequency at Energy Delivery Point 60 Hz 
 
 

REFERENCE CONDITIONS 

Parameter Value 

Table Notes: 
1. Only items listed in this table are valid to be used as correction factors for the performance test 

measurements. 

I.3.3 Emissions Guarantees 

Contractor shall guarantee the emissions requirements for the Project as set forth in the 
tables below. 

 

NOISE EMISSIONS 

Parameter Emission Guarantee 

Near-Field Noise Emissions[1]  

Far-Field Noise Emissions[2]  

Residential 55 dBA and 60 dBC over the full length of 
the residential site boundary 

Commercial 60 dBA and 65 dBC over the full length of 
the commercial site boundary 

Table Notes; 
1. Contractor supplied equipment only measured at a horizontal distance of 3 feet from equipment 

envelope, and 5 feet above floor level., 
2. See the Site Noise Boundary Map in Exhibit R for the location of the site boundaries along which the 

far-field noise measurements shall be verified. 
 
 

I.3.4 Availability Guarantee 

Contractor shall guarantee parameters set forth in table below. 
 

Guaranteed Availability Factor 

Parameter Value 
Guaranteed Availability Factor  240-hour period. 

Notes: 

1. Availability Factor shall be as defined in IEEE 762, Standard Definitions for Use in Reporting 
Electric Generating Unit Reliability, Availability, and Productivity 

2. Guaranteed Availability Factor shall be demonstrated for the Project 

I.3.5 Guarantee Completion Milestones 

Either (i) all guarantee values for the Performance Guarantees and Emissions 
Guarantees shall be required to be successfully demonstrated by Contractor or (ii) the 
Minimum Performance Requirements for all of the Performance Guarantees and 
Emissions Guarantees shall be required to be successfully demonstrated by Contractor 
with Contractor having paid any applicable Buy-Down Amounts in order to achieve 
Substantial Completion. 

The Availability Test will take place after Substantial Completion and before Final 
Completion. Demonstration of the Guaranteed Availability Factor is a requirement of Final 
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Completion. 

I.4 ACCEPTANCE TESTS 
The Acceptance Tests shall consist of the following subgroups of tests: 

• Performance Tests 

• Emissions Tests 

• Functional Tests 

• Availability Test 

All Acceptance Tests shall be completed by Contractor or a third party testing subcontractor 
under Contractor’s control. 

Contractor shall be responsible for the supply of all test subcontractors, test procedures, 
test personnel, test equipment, testing instrumentation, and consumables. 

With the exception of the Availability Test which will occur after Substantial Completion, 
Contractor shall be responsible for operational control and the safe operation of the Project 
during all Acceptance Tests. 

At all times during the Acceptance Tests, the Project shall comply with the Emissions 
Guarantees and Applicable Laws to be considered a successful Acceptance Test. Contractor 
shall evaluate and remedy the cause of such failure before attempting the same 
Acceptance Test again. 

The Acceptance Tests must be conducted in the presence of Owner and in accordance with 
the requirements of this section and the Acceptance Test Procedures.  Owner’s inability to 
attend Acceptance Tests shall give contractor day for day relief on schedule unless Owner 
agrees to allow Contractor to proceed with the testing without Owner’s presence.  Owner 
will be entitled to have representatives present at the Site to observe any Acceptance Tests 
and monitor the taking of measurements.  Owner’s costs to observe any Acceptance Test 
will be at Owner’s sole expense. 

I.4.1 Acceptance Test Notification 

Contractor shall give Owner not less than thirty (30) business days prior notice of the date 
Contractor anticipates that the Project will be ready for an initial Acceptance Test. If the 
date is anticipated to move after the initial 30 day notice, Contractor shall provide follow 
up notice to Owner within twenty-four (24) hours of awareness of the new date, but no 
later than five (5) business days prior to the date of the Test.  If the Project fails to satisfy 
the Minimum Performance Requirements in an Acceptance Test, Contractor shall rectify 
the cause(s) thereof, and shall conduct a repeat Acceptance Test thereafter. For any 
repeat Acceptance Test, Contractor shall provide Owner notice at least three (3) business 
days prior to the date of the anticipated repeat Acceptance Test; provided, however, at 
least a 2 hour notice shall be required if the repeat Acceptance Test is to be commenced 
within twenty- four (24) hours of the conclusion of the immediately preceding Acceptance 
Test. 

I.4.2 Acceptance Test Procedures 

Contractor shall prepare the Project specific Acceptance Test procedures. 

Test procedures shall be prepared in strict accordance with the requirements in the 
Procurement Contract and in general accordance with the standards identified in Article 
26.2.3. Mutually agreed upon procedures and deviations from the test codes and standards 
shall be incorporated in the Project specific test procedures. In the event of a conflict, the 
order of precedence shall be: 
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1. The Procurement Contract 
2. The Project specific test procedure 
3. The applicable test code or standard 

Submittal date of the draft Acceptance Test procedures shall be 3 months prior to the 
Acceptance Test. 

Each Acceptance Test procedure shall include as a minimum: 

• The purpose of the test 

• Location, timing, and notification procedures of the test 

• Test boundaries, system alignment or isolation 

• Codes and standards to be utilized with any agreed upon clarifications or exceptions 

• Selection of instruments: number, location, type 

• Selection of both permanent and temporary test instrumentation to be utilized 

• Instrument accuracy requirements and calibration records 

• Method of calibration of instruments 

• Confidentiality of test results 

• Number of copies of original data required 

• Data to be recorded, method of recording and archiving data, sample data log sheets 

• Frequency of observations 

• Duration and number of test runs 

• Values of measurement uncertainty and method of determining overall test 
uncertainty 

• Method of operating equipment under test, including that of auxiliary equipment (ie. 
equipment status) 

• Methods of establishing operating conditions as near as possible to the Reference 
Conditions 

• Notification procedures 

• Test responsibilities of the parties 

• Pre-test inspections and access 

• Prerequisites for testing 

• Applicable performance corrections and correction curves in accordance with the 
Procurement Contract with sample correction calculations 

• Allowable variation in measured parameters (steady-state deviation limits) and 
conditions for rejection of outlier data or runs 

• Methods of computing results 

• Method of comparing test results with specified guarantees 

• Acceptance criteria for the test results 

• Test report format and content 

Contractor shall submit a set of correction curves or formulas for inclusion in the test 
procedures. Each of the correction curves or formulas shall have a range to suit the 
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specified conditions. Each curve shall be provided in both graphical and numerical format. 

I.4.3 Acceptance Test Instrumentation 

Test data shall be recorded by permanent instrumentation to the greatest extent possible. 
The use of temporary precision grade test instruments in lieu of permanent instrumentation 
shall be used only if the pre-test uncertainty analysis calculation precludes the use of 
permanent instrumentation or if permanent instrumentation is not installed at a location 
that requires test data collection. 

Calibration of all test instrumentation shall meet the ISO 17025 standard, and be performed 
by a calibration laboratory accredited to ISO 17025. Test instrumentation shall be calibrated 
within 12 months of the Acceptance Test and if the calibration was performed prior to 6 
months before the Acceptance Test, such instrument accuracy shall be verified on-site via a 
mutually agreed upon method between the Parties. Calibration certificates shall be 
submitted to Owner prior to the Acceptance Test. 

Contractor and Owner shall mutually walk down the test instrumentation installation and 
review the calibration documentation prior to the Acceptance Test. All parties shall sign the 
test instrumentation checklist. The checklist and all calibration documentation shall be 
included with Contractor’s written test report. 

Electrical measurements shall follow the guidelines of IEEE 120. Power meters shall be class 
0.2 accuracy or better in accordance with ANSI/NEMA C12.20. Current and potential 
transformers shall be class 0.2 accuracy or better in accordance with IEEE C57.13. 

I.4.4 Acceptance Test Conditions 

During all Acceptance Tests, the Project systems and equipment shall be operated wholly 
within its operating, design, and safety limits. In particular, none of the following shall 
occur: 

• Overheating of components 

• Operation of tripping or limiting devices, except where the test is intended to 
demonstrate such operation 

• Rubbing, chaffing or other mechanism of accelerated wear 

• Equipment operation outside of specified vibration limits 

• Dangerous occurrences due to Project operation or malfunction 

No temporary or standby equipment or machinery may be used in place of the permanent 
Project equipment during the execution of an Acceptance Test unless otherwise approved by 
Owner. 

Redundant components shall not be operated together to obtain acceptable Acceptance Test 
results unless such use is defined in the Contract documents. Acceptance Tests shall be 
executed with the Project in automatic control with manual adjustment or manual control of 
equipment operation only as approved by Owner. 

I.4.5 Acceptance Test Adjustments 

Repair or adjustments to the Project prior to, or during the Acceptance Tests shall meet the 
following requirements: 

• Contractor shall make no adjustments or modifications prior to or during any 
Acceptance Test intended to temporarily improve the performance for the 
Acceptance Test. 

• During the stabilization period prior to an Acceptance Test, or between test runs, 
adjustments or repairs can occur when Contractor and Owner mutually agree. If 
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mutual Contract cannot be obtained, the Acceptance Test shall be postponed. 

• Permissible adjustments during an Acceptance Test are only those required to 
maintain equipment in safe operation, to maintain Project stability, or those that 
Contractor and Owner mutually agree. 

• Non-permissible adjustments during an Acceptance Test are any adjustments that 
would result in equipment being operated beyond manufacturer’s operating, design, 
or safety limits and/or specified operating limits. Adjustments or recalibrations that 
affect the primary test instrumentation data are prohibited. 

I.4.6 Acceptance Test Interruptions 

Any test interruption experienced during an Acceptance Test shall require re-testing. Test 
data gathered from the Acceptance Test prior to the interruption shall be discarded. Upon 
the occurrence of an Acceptance Test interruption, Contractor shall notify Owner in 
accordance with the approved Acceptance Test Procedure. Upon notification of an 
interruption, Contractor, shall identify the cause and establish the procedure for re- 
conducting the Acceptance Test. Test interruptions not due to the fault or failure of 
Contractor, shall entitle Contractor to schedule relief to the extent of an Actual Delay. 

I.4.7 Acceptance Test Data 

Contractor shall provide Owner a copy of all raw test measurement data after the test has 
been completed and as soon as the raw test data is available. 

I.4.8 Acceptance Test Corrections 

Contractor shall make every effort to run the Acceptance Tests at a condition as close to the 
Reference Conditions as feasibly possible to minimize the application of Acceptance Test 
corrections. For conditions that vary from the Reference Conditions, Contractor shall 
analytically adjust Acceptance Test results through the application of corrections to as- 
measured test results in accordance with approved Test Procedures. Contractor shall 
conduct Acceptance Tests to demonstrate that the guaranteed items meet the Performance 
Guarantees over the range of operating conditions as appropriate for the Guarantee and as 
corrected back to the Reference Conditions. 

All correction curves including those for Subcontractor’s equipment that will be used in the 
determination of the corrected test results shall be included in the Acceptance Test 
Procedures. These curves shall be certified to give the corrections to the performance of 
the Work for variations from the specified design/test conditions. Each of the correction 
curves shall have a range to suit the specified conditions. Each curve shall be provided in 
both graphical and numerical format. 

The draft Acceptance Test Procedure shall include the methodology by which it proposes to 
calculate the results based on the measured data along with sample calculations. Prior to 
the calculation of the test results, Owner’s agreement within 2 days shall be required that 
the test data was collected in accordance with the test procedures. Preliminary corrected 
performance figures shall be calculated at the completion of each Acceptance Test to allow 
the Parties involved to judge if the Acceptance Test completed was satisfactory or whether 
it should be repeated. 

The test instrumentation data values used in result calculations shall be the arithmetical 
average of the observations made and recorded during the Acceptance Tests. 

The corrected measurement variables shall than be used to calculate the test results with 
the following exceptions: 

• No test tolerance or margin shall be allowed in determining conformance to 
guaranteed values. 
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• Test uncertainties shall not be used to correct the test results or be used as a 
tolerance in determining achievement of Performance Guarantee values. 

I.4.9 Acceptance Test Preliminary Test Runs 

At Contractors election, preliminary test runs, with records, shall be performed to determine 
if equipment is in suitable condition to be tested, to check instruments and methods of 
measurement, to check adequacy of organization and procedures, and to train personnel. 
Observations during the preliminary test runs shall be carried through to the calculation of 
results as an overall check of procedure, layout and organization. 

I.4.10 Acceptance Test Report 

Contractor shall submit raw data from the Acceptance Test upon completion of the test and 
a preliminary test report of each Acceptance Test shall be produced and issued to Owner 
within 5 days of the completion of each Acceptance Test. The preliminary report shall 
include all calculations and diagrams for each Acceptance Test confirming guarantees were 
achieved under the specific test conditions. 

Contractor shall prepare and submit to Owner for approval within 14 days of the completion 
of each Acceptance Test, a full and complete final test report that shall include, as a 
minimum, the following details: 

• Executive Summary 

• Date and time of the test 

• Inclusion of the approved Acceptance Test Procedure 

• Instrumentation details and calibration data including signed and approved 
instrument calibration forms 

• The Project operating conditions prior to and during the test 

• Variations from Reference Conditions 

• Summary of test instrumentation readings, results and conclusions 

• Pre-test uncertainty calculations 

• Post-test uncertainty calculations 

• Copies of test data sheets or other raw data 

• Notes on any unusual observations, data or conclusions 

• Attendance 

• Results, confirming that the applicable Guarantee has been achieved 

I.4.11 Performance Tests 

The objectives of the Performance Tests are to validate Contractor’s Performance 
Guarantees. 

The performance test procedure shall be based in general accordance with IEC 62933, EPRI 
report 3002011739. 

I.4.12.1 Capability Test 

The capability test shall demonstrate the Nameplate Energy Capacity, Available Energy 
Capacity, Charge Duration, Project Auxiliary Load, and Rated Continuous Power Guarantees. 

The test for determining energy capacity, charge duration, and rated continuous power of 
the BESS shall incorporate all components including, the storage medium, auxiliary loads, 
power conversion equipment, HVAC equipment, and the transformer. Thus, system capacity 
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is determined for the entire utility-integrated BESS. The test results reported will provide 
information useful for validating the energy delivery capability of the BESS tested. Auxiliary 
Loads shall be measured during the tests run. 

Rated Continuous Power shall be measured for the Project using the power revenue meters 
with measurements corrected to the Energy Delivery Point. 

To conduct the Project Auxiliary Load Guarantee test, data is to be collected during the 
charge and discharge cycles, if at all possible coincident with other applicable Guarantee 
tests. The BESS Generating Unit shall be operated at Equipment Supplier recommended 
conditions and when the BESS temperature has stabilized. Check that all auxiliary load 
voltage, current, and power quality monitoring systems are properly installed, calibrated, 
enabled, and configured for measuring loads and losses and that data acquisition and 
storage is functional. With the BESS charging at the BESS Rated Continuous Power from 
Min SOC to Max SOC, Auxiliary Loads shall be recorded continuously and data points shall 
be averaged for validating the Project Charging Auxiliary Load Guarantee. Similarly, with 
the BESS discharging at the BESS Rated Continuous Power from Max SOC to Min SOC, 
record Auxiliary Loads continuously and data points shall be averaged for validating the 
Project Discharging Auxiliary Load Guarantee. When one cycle of charge and discharge is 
complete and, Project Charge and Discharging Auxiliary Load is determined, it is considered 
as one Test run. 

A minimum of two test runs are to be performed for all Performance Guarantees. No more 
than one test run shall be performed in a 24 hour period. Tests are to be performed over 
multiple days of BESS cycling and rest periods are required between power cycles for 
thermal stabilization. Test runs shall independently pass the guarantee requirements for a 
successful performance test. 

If one of the test runs fails with the other test run passing, the test runs shall be averaged 
and compared to the guarantee value to determine compliance, or to establish a Buy-Down 
Amount.  

I.4.12.2 Roundtrip Efficiency Test 

Contractor shall conduct tests to demonstrate the performance of the Project and document 
the AC Roundtrip Efficiency. The Guaranteed AC Roundtrip Efficiency Test, consisting of 
multiple test cycles, each which shall be performed for one complete charge and discharge 
cycle. During charging, the charge rate shall be equal to the Rated Continuous Power 
between Min SOC and Max SOC, except for a tapering period at the ends of charging and 
discharging where continuous power may drop and equipment shall be commanded to 
operate at their maximum capability. During discharge, the discharge rate shall be equal to 
the Rated Continuous Power between Max SOC and Min SOC. 

The sequence of testing begins with the charge and discharge cycle being performed on 2 
consecutive days to verify the repeatability of the test results. Each cycle is performed over 
a 24-hour period which is intended to provide adequate rest time for the BESS to stabilize 
and temperatures to equilibrate. A minimum of 8 hours rest period isolated from the PCS is 
maintained between the end of charge and beginning of the next discharge. 

A minimum of two tests are to be performed. All test runs shall independently pass the 
guarantee requirements for a successful performance test. If one of the test runs fails with 
the other test run passing, the tests runs shall be averaged and compared to the guarantee 
value to determine compliance, or to establish a Buy-Down Amount.  

I.4.13 Emissions Tests 

I.4.13.1 Near-Field Noise Test 

The objective of the near Field Noise Test is to validate the equipment Near-Field Noise 
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Guarantees. 

Acoustical noise testing shall be in general accordance with ASME PTC-36. 

No tolerance or margin in measurement instrumentation will be allowed in determining 
conformance to guarantees. Only measurement uncertainty will be allowed. 

The near field noise test will validate that the near-field A-weighted sound pressure levels at 
a distance of three feet in the horizontal plane from the outermost surface of equipment, 
including piping, conduit, framework, barriers, mitigation measures, personnel protection 
devices, curbs, and fluid retainer basins, and five feet above grade shall be limited to sound 
emissions set forth in the Functional Guarantees. 

Corrections for background noise, building effects, and free-field conditions may be applied 
in determining the sound pressure level. Near field levels shall be measured while 
equipment is operating at base load, steady-state conditions, exclusive of transient events 
(including but not limited to startup and shutdown) and off-normal operating conditions 
(including but not limited to safety and relief valve operations). Contractor shall define the 
envelope(s) wherein the near-field noise guarantee will be exceeded and this will form the 
boundary for noise measurements. 

I.4.13.2 Far-Field Noise Emission Test 

The objective of the Far-Field Noise Emission Test is to validate Contractor’s Far-Field Noise 
Emission Guarantees. 

The Project shall be at a steady state full load condition during the test. The minimum 
duration for each measurement shall be 10 continuous minutes. 

Sound level measurement equipment, procedures and calibration shall conform to 
ANSI/ASA S12.9/Part 3 and shall utilize instrumentation with Type 1 precision as described 
therein. Measurements shall be performed with a microphone height of 5 feet from the 
ground surface and a distance of at least 25 feet from any reflecting surface. 

Sound level test data that is collected during Project abnormal operations (such as plant 
trips, and un-silenced pressure relief valve discharges) shall be rejected from the collected 
test data. Measurements shall not be performed during periods with precipitation or average 
microphone-height wind speeds exceeding 11 miles per hour and shall conform to all other 
environmental restrictions described in the governing standard. 

No tolerance or margin shall be considered in determining test result conformance to 
guaranteed values. Test uncertainty shall not be converted to a tolerance. 

I.4.13 Functional Tests 

I.4.13.1 Fire Protection System Functional Test 

Contractor shall perform a full “functional test” of the fire protection equipment prior to start 
up. This test will be witnessed by the insurance carrier and Owner. 

I.4.14 Availability Test 

The objective of the Availability Test is to validate the Guaranteed Availability Factor. 

The test period shall consist of a 10-day (240 hours) duration during which the Project shall 
be operated based on grid dispatch demands. 

The following definitions shall apply to the Availability Test: 

• “Available” means the Project is in a state that is capable of providing service at the 
Rated Continuous Power as adjusted for environmental conditions, regardless of 
whether it is actually In-Service. 
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• “In-Service” means the Project is in a state that is electrically connected to the grid 
and capable of performing generation commercial dispatch at the Rated Continuous 
Power as adjusted for environmental conditions, or connected to the grid and 
performing non-generating functions (e.g. charging). 

• “Reserve Shutdown” means the Project is in a state that is Available but is not 
In-Service. It is fully capable of being In-Service; however, by administrative action 
it has not been. Sometimes this is referred to as economic shutdown. 

• “Unavailable” means a state where the Project is not capable of commercial dispatch 
because of operational or equipment failures, external restrictions, testing, work 
being performed, or an adverse condition. The Unavailable state persists until the 
Project is made Available by either being placed In-Service or by being placed into 
Reserve Shutdown. 

• “Availability Factor” means the fraction of a given operating period in which the 
Project is Available. 

In accordance with IEEE 762, the Availability Factor shall be determined by the following 
formula: 
 

AF = AH
PH

 
×100 

 

AH = SH + RSH 
Where: 
AF Availability Factor 
AH Available Hours, means the number of hours the Project is Available 
PH Period Hours, means the number of hours in the test period 
SH Service Hours, means the number of hours the Project is In-Service 
RSH Reserve Shutdown Hours, means the number of hours the Project is in 

Reserve Shutdown 

If the cause of the Project being Unavailable is due to the external restrictions listed below 
that are not in any party’s control; these hours shall be considered as a test interruption 
and excluded from both the Period Hours and the Available Hours for the duration of the 
test interruption: 

• Grid connection failure 

• Transmission operating/repair errors 

• Acts of terrorism or war 

• Acts of nature; such as tornados, lightning strikes, etc. 

If the cause of the Project being Unavailable is due to equipment or system failures outside 
of the Contractor’s Work (e.g. caused by others), these hours shall be considered as a test 
interruption for the Contractor and excluded from both the Period Hours and the Available 
Hours for the duration of the test interruption. If the total number of test interruption hours 
due to outages caused by others exceeds 60 hours, then the test be ceased and re-started 
at another time as coordinated with the Owner. This limitation of test interruption hours 
caused by others does not apply to the test interruption hours caused by external 
restrictions not in any party’s control. 

Time measurements taken during the test are to be recorded with a precision of ± one 
minute and an accuracy of at least ± five minutes. A journal log shall be kept with the times 
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and event descriptions. 

Equipment failure, or continued operation that would cause equipment damage, or 
operation that exceeds the manufacturer’s operational restrictions shall be taken out of 
operation. If redundant equipment is present, it may be brought into operation and the test 
may continue with the Project In-Service. If redundant equipment is not present, or the 
redundant equipment fails to operate, the Project shall be placed into a forced outage, and 
the state of the Project shall change from In-Service to Unavailable once the project is 
disconnected from the grid. 

System, equipment, instrumentation, or other failures during the test duration shall be 
classified as to their severity. All parties to the test shall mutually agree as to the severity of 
the failure and the running time that the Project may continue before being removed from 
an In-Service status. Failures that require the Project to be taken out of In-Service status 
prior to the completion of the test period shall be classified as forced outages. Any forced 
outage of the Project shall require a root cause analysis of the reason for the forced outage. 
The Project may not be brought back into In-Service status until the root cause has been 
identified and the problem has been corrected. 
Contractor with Owner approval shall be allowed reasonable access to the equipment 
during the duration of the test to make minor adjustments that may be necessary; 
provided that such adjustments do not interfere with or prevent the commercial use of the 
Project or in any way result in a reduction in output, a decrease of efficiency, or exceeding 
permit limitations. All adjustments made shall be recorded in the test journal log. 

In the event the Project fails to demonstrate the Guaranteed Availability Factor during the 
initial 240 hour test period, Contractor may elect to continue the test run until a period of 240 
continuous hours is achieved that demonstrates the Guaranteed Availability Factor. The 240 
hour test period may not be cut up into segments less than 240 hours to meet the guarantee 
unless Parties mutually agree to do so. 

 

 
 

END OF SECTION 

 

 

 

 



EXHIBIT J 

KEY PERSONNEL 
 
 

Individual   Title and Duties 
 

To be Identified Contractor Project Manager: 
Single-point-of-contact for all engineering 
and constructions issues. 

 
Contractor and Owner to agree on additional Key Personnel to identify for Contractor no later than 
thirty (30) Days after the issuance of the NTP. 

 
 



EXHIBIT K 

[RESERVED] 
 
 

  



EXHIBIT L 

FORM OF MONTHLY PROGRESS REPORT 
 
 

Each Monthly Progress Report shall be a written statement of Project status prepared by Contractor 
for review by Owner.  The following items shall be included in monthly reports to be submitted 
by Contractor. 
 

TABLE OF CONTENTS FOR MONTHLY PROGRESS REPORT 
 
1.0 EXECUTIVE SUMMARY – (CURRENT MONTH) 
 
  
The executive summary shall provide a brief and general overview of the projects progress 
during the previous month. Summary shall give overview of permitting, engineering, 
procurement, construction, and start-up, with graphical data support in the body of the Report. 
 
2.0 SUMMARY OF PROGRESS AND STATUS OF PERMITTING, ENGINEERING, 
PROCUREMENT AND CONSTRUCTION 
 
 2.1 Current Month 
 

2.1.1 Engineering work activities: 
Include a listing of work activities completed during the previous month and those 
planned for the next month sorted by engineering discipline. Include an overall summary 
of the engineering progress, including efforts to obtain necessary project permits. 

 
2.1.2  Procurement work activities: 
Include a listing of work activities completed during the previous month and those 
planned for the next month sorted by equipment, bulk materials, and subcontracts. 
Include an overall summary of the procurement progress, including issuance of Major 
Equipment purchase orders and shipment of major materials and Major Equipment to the 
Site. 
 
2.1.3 Construction work activities: 
Include a listing of work activities completed during the previous month and those 
planned for the next month.  Tables and graphs will demonstrate progress sorted by major 
work activity. Include an overall summary of the construction progress. 
 
2.1.4 Startup & Commissioning work activities: 
Include a listing of work activities completed during the previous month and those 
planned for the next month sorted by turnover package. Include an overall summary of 
the startup & commissioning progress, including class scheduling status and progress on 
training of Owner’s personnel. 

 



 
 2.2 Next Month 
 
 The expected progress for the Project in the next thirty (30) Days shall be provided in table 
format based on permitting, construction, engineering, procurement, shipment, and start-up.  If 
any factory acceptance tests are scheduled for the following month, these tests will be included in 
this section. 
 
 
3.0 PRIORITIES / ISSUES / CONCERNS 
 
 Identification and evaluation of problem areas that are anticipated to have a material 
effect on either Project Schedule or that may, in the opinion of Contractor, require a modification 
of Exhibit A to the Contract.  Issues identified would include, but not be limited to, risks to 
satisfactory completion of the Contract, possible change orders, QA/QC concerns, potential sub-
contractor performance problems, etc. The monthly report will provide a narrative description of 
the resolution plans for the key issues when applicable.  A summary of major meetings for the 
current month and for the next month, including a one or two sentence summary of the 
discussion topics and decisions shall be included in the monthly report. 
 
4.0 SAFETY 
 
 Provide a statement concerning the safety aspects of the work including a report of 
Recordable incidents, near misses & OSHA incident rate. The report shall include a summary of 
all written incident reports for lost time incidents that occur at the Site during such month, prepared 
in accordance with the safety and security assurance program. 
 
5.0 SCHEDULE UPDATE 
 
 Report important items and events, such as date of arrival of major equipment components, 
and completion of Project Milestones and Critical Path Items in the Project Schedule.  
 
 The reports shall be presented in PDF format with content reasonably acceptable to Owner.  
An updated copy of the Level 1 working schedule shall be attached to the Monthly Progress Report 
with a written analysis of schedule status, including actual versus planned progress, with reference 
to the Critical Path Items, Project Milestones and Project Schedule.  The Project Schedule shall 
indicate early, late, and actual curves.  S-Curves will be provided for major activities.  A functional 
version of the Level 1 schedule shall be submitted with the Monthly Progress Report. 
 

The schedule update shall include a listing of milestones which display the baseline 
milestones, milestones completed and forecasted completion of the milestones still to complete. 
The analysis shall include a written definition of the Critical Path Items with reasons for them 
being on the critical path plus anticipated work around and actions to keep them from becoming 
more critical and impacting the project completion. Any secondary float paths that are within 35 
days of the critical path shall also be identified. 



 
6.0 CHANGE IN WORK 
 
 This Section shall describe each event including events of Force Majeure that provides the 
basis on which Contractor can claim that the Contract Price should be increased or that either of 
the Project Guaranteed Dates should be extended and with respect to each such event, specifies 
the amount of such proposed increase in the Contract Price and the duration of each such proposed 
extension. A detailed change order log listing all agreed and potential change orders shall be 
maintained and included. 
  
7.0 PERMIT STATUS 
 
 Provide listing of all Contractor Acquired Permits and Contractor Acquired Operating 
Permits including current status and the date the permit is to be obtained. 
 
8.0 DRAWING AND PROCUREMENT STATUS 
 
 Provide the updated engineering drawing list, engineering and procurement schedule, and 
current status as compared to overall schedule. 
 
9.0 PROJECT FINANCIAL STATUS 
 
 The Section shall include the billing breakdown for the current month, a comparison of the 
Milestone Payment Schedule with the actual Milestone Payments to date, and financial review of 
the Project to date.   
 

The Section shall also include a forecast of all milestone payments in the month it is 
expected to occur. Each month, the milestone achieved and actual payment amount shall be 
recorded and included in the progress report.  A copy of the current month’s invoice may be 
included to demonstrate the information required for this section. 
 
10.0 PROGRESS PHOTOGRAPHS 
 
 Contractor shall supply color photographs to document progress and to record significant 
completed elements of work.  Electronic format is acceptable. 
 
 Also provide photographs of fabrication of major equipment and Site progress.  
Photographs should be chosen carefully to illustrate progress. 



EXHIBIT M-1 

FORM OF PERFORMANCE AND PAYMENT BOND 
 

The Performance Bond to be provided to Owner by Contractor pursuant to Section 4.24 under the 
Contract shall be a performance and payment bond prepared by an Eligible Issuer based on the 
form of AIA Document A312-2010-Performance Bond format without modification.  
 
 
 
 



EXHIBIT M-2 

FORM OF WARRANTY BOND 
 
 

  



,  

WARRANTY



 1 
 

EXHIBIT N 
 

MAJOR EQUIPMENT WARRANTIES 
 
 
 
Equipment / Description Warranty Start Warranty Duration 

Inverters and Step-Up 
Transformers  

Earlier of Substantial 
Completion or six (6) 
months from delivery 

60 Months  

Transformers Earlier of completion of site 
acceptance testing or six (6) 
months from delivery 

60 Months 

Battery Container 
(Including Batteries, 
Racks & BMS) 

Earlier of Substantial 
Completion or six (6) 
months from the date of 
shipment (provided, 
however, for any delay 
solely as a result of a 
DEPCOM delay, DEPCOM 
shall provide at least a 35-
month warranty 
commencing at Substantial 
Completion).  

36 Months 

 
 



EXHIBIT O 

INITIAL PROJECT SCHEDULE 
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EXHIBIT P 

Essential Contractor Deliverables 

Essential Contractor Deliverables submitted as a requirement for Substantial Completion 
shall be complete and of a minimum development status as defined below.  The Essential 
Contractor Deliverables submitted for Substantial Completion shall be sufficient to provide 
for Owner’s continuous efficient, effective, and safe operation and reliability of the Project, 
and any portion thereof, for the delivery of power through the Point of Interconnection to 
Owner’s customers. 

Construction Documentation (Specifications, Drawings, Diagrams, Lists, Plans, Studies, 
Reports) – Issued for Construction (or equivalent) 

Vendor Documentation – Issued for Fabrication (or equivalent)  

Operations Documentation (Manuals, System Descriptions) – Complete and suitable to 
inform Owner’s operation and maintenance of the Project in accordance with Project and 
Equipment Warranty provisions and OEM recommendations.    

Site Plan with survey and coordinate system   

Discipline and vendor general arrangement drawings  

Switchyard Control Enclosure layout drawings, including CCR 

Vendor submittals 

Recommended spare parts lists 

Equipment warranties 

Building architectural plans and elevations  

Site grading and drainage drawings 

Wall layout drawing / wall vendor submittals (in civil package) 

Foundation drawings 

Embedment Details 

Equipment mounting details (included on foundation drawings) 

Civil and structural specifications (to be provided on the drawings) 

Hazard Mitigation Analysis  

Vendor Thermal Management System equipment layout plan, elevations, and details 
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System descriptions 

Electrical one-line 

Electrical three-line diagrams (Protective relaying only) 

Electrical equipment list 

Cable and raceway list 

Electrical panels layout and details 

Electrical schematic/block diagrams  

Electrical termination drawings 

Relay (breaker coordination) study  

Cable tray layout (if applicable) 

Underground ductbank and conduit drawings including elevations 

Embedded conduit plans, elevation, and details 

Conduit and raceway schedule 

Fire alarm and annunciator system drawings 

Project lighting drawings 

Lightning protection drawings 

Project grounding drawings and details 

Electrical equipment and component data sheets 

Electrical specifications 

Electrical hazardous area classification drawings 

Control architecture drawings (DCS block diagram) 

Communication Plan 

Project control logic diagrams 

Digital Logic/Functional Block diagrams 

DCS I/O list 
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Contractor O&M and Project Manuals 

Training manuals 

Performance Test Reports 
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LIMITED NOTICE TO PROCEED (SERVICES) 
[Sandia Substation Storage Project] 

 
This Limited Notice to Proceed (this “LNTP”) is entered into and is effective as of the 24th day of October, 

2023 (the “Effective Date”), by and between PUBLIC SERVICE COMPANY OF NEW MEXICO, a New 
Mexico corporation (“Owner”) and DEPCOM Power, Inc., a Delaware corporation (“Contractor”). Each of Owner 
and Contractor may be referred to as a “Party” and collectively as the “Parties.”  Terms used herein and not 
otherwise defined shall have the meaning set forth in the EPC Contract (as defined below). 
 

RECITALS 
 

A. Owner is developing a sixty (60) MW, two-hundred forty (240) MWh stand-alone battery energy 
storage project, known as the Sandia Substation Storage Project (the “Project”). 

 
B. Owner and Contractor, contemporaneously herewith, have executed, on the Effective Date, an 

engineering, procurement, and construction agreement (the “EPC Contract”), for the engineering, procurement and 
construction services in connection with the Project. 

  
C. In connection with such Project, Owner desires to obtain and Contractor desires to provide certain 

Preliminary Work for the Project, as further set forth herein, in exchange for the Price (as defined herein). 
 

AGREEMENT 
 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, the Parties agree as follows: 
 

1. Services and Responsibilities.  The recitals above are incorporated herein by reference as if 
fully set forth herein.  Owner hereby releases and authorizes Contractor to proceed with the services to be 
performed as set forth in Exhibit A hereto (the “Services”), which shall constitute Preliminary Work as set 
forth in Section 8.1.2 of the EPC Contract, the terms of which EPC Contract are incorporated herein by 
reference and applied mutatis mutandis, to the extent applicable to the Services in accordance with Section 
8.1.2 in the EPC Contract, except to the extent of a conflict in which case the terms of this LNTP shall control 
(e.g. termination and limitation of liability concepts are set forth in this LNTP) , provided, however for clarity 
that Contractor shall not be deemed to take risk of loss of the Project at the Project Site and be required to 
provide insurance pursuant to the EPC Contract until Owner issues Notice to Proceed (as defined in the EPC 
Contract).  
 

2. EPC Contract.  Owner and Contractor entered, as of the Effective Date, the EPC Contract for the 
development of the Project pursuant to which this LNTP is hereby issued in accordance with Section 8.1.2. The 
Services provided by Contractor pursuant to the terms of this LNTP shall include taxes as provided in Section 7.1.1 
of the EPC Contract.  
 

3. Price and Payment.  Owner shall pay Contractor, for the Services, the amounts specified in Exhibit 
B (collectively, the “Price”) through invoices submitted by Contractor during the completion of the Services. Owner 
shall pay such invoice in accordance with Article 7 of the EPC Contract (treating the items in Table 1 of Exhibit B 
like Milestones for purposes of Article 7 of the EPC Contract), provided, however, in the event of a conflict between 
payment terms, the payment terms set forth in this LNTP shall control. 
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4. Limitation of Liability and Waiver of Consequential Damages.  During the performance of their 
obligations under this LNTP (i) neither Party shall be liable to the other for consequential, incidental, indirect, 
punitive or special damages (including loss of profits, data, business or goodwill), regardless of the legal theory 
advanced or of any notice given as to the likelihood of such damages, (ii) the Parties’ recourse with respect to any 
liability or obligation of the other Party hereunder shall be limited to the assets of such Party, and Owner shall have 
no recourse against, and expressly waives its right to bring any claim against, any other indemnified party or any of 
their assets, (iii) Contractor’s total aggregate liability arising out of or relating to this LNTP, from any and all causes, 
whether based on contract, tort (including negligence), strict liability or any other cause of action, shall in no event 
exceed the Price (the “Liability Cap”) and (iv) Owner’s total aggregate liability arising out of or relating to this 
LNTP, from any and all causes, whether based on contract, tort (including negligence), strict liability or any other 
cause of action, shall in no event exceed the Liability Cap, provided that, payments made by Owner with respect to 
the Price shall not reduce the Liability Cap. This limitation of liability shall not apply to any claim in connection 
with Owner’s or Contractor’s gross negligence, willful misconduct or fraud.  

 
5. Term and Termination. 
 

a. Except as otherwise set forth herein, this LNTP shall be effective for a term commencing 
on the Effective Date and ending upon the earlier of (i) Owner’s issuance of a Notice to Proceed under the EPC 
Contract and (ii) termination by either Party as provided herein (“Term”). This LNTP may be terminated by Owner 
through written Notice to Contractor (a “Termination for Convenience”). In such event, Owner shall be obligated 
to pay Contractor for all reasonable, actual and documented costs connected to the performance of the Services and 
subcontracted Services performed up to the date of termination, including, if any, actual and documented 
cancellation, demobilization and termination costs reasonably incurred by Contractor plus Contractor’s overhead at 
ten percent (10%) of such costs. In the event of a Termination for Convenience hereunder prior to issuance of Notice 
to Proceed, Contractor shall have no recourse against Owner except as stated in the preceding sentence. Contractor 
shall submit an invoice to Owner for the amount of reimbursement claimed by Contractor with all supporting 
information and requisite documents required hereunder. Owner shall pay all undisputed amounts in such invoices 
within twenty-one (21) Days after Owner’s receipt thereof and otherwise in accordance with Article 7 of the EPC 
Contract. 

 
b. Either Party may terminate this LNTP for a material default of the other Party with such 

termination to be effective thirty (30) Days of written Notice in the event of material default (other than a default 
for Owner’s failure to perform any provision of this LNTP providing for the payment of money, in which case the 
ten (10) Day period below controls), specifying such material default unless the breaching Party corrects such 
material default or presents a mutually agreeable plan to cure such material default within such time; provided, 
however, that Contractor may (i) terminate this LNTP and the EPC Agreement if Owner fails to cure within ten 
(10) Days of written Notice, Owner’s failure to perform any provision of this LNTP providing for the payment of 
money or (ii) suspend its performance of the Services if Owner fails to perform any provision of this LNTP 
providing for the payment of money where such failure continues for a period of ten (10) Days after the date on 
which such payment was due hereunder. If this LNTP is terminated by Contractor due to Owner’s failure to pay 
amounts when due or other material defaults, Contractor shall be compensated by Owner as if such termination 
were a Termination for Convenience by Owner. In the event Contractor elects to suspend its performance of the 
Services due to Owner’s failure to pay amounts when due and such suspension causes a change in Contractor’s cost 
or time required for the performance of the Services, Contractor shall have the right to seek relief in a manner 
specified in Section 22.3 (Extension of Time and Compensation Rights) of the EPC Contract. 

 
c. In the event of a termination, Sections 21.1.2 (Assumption of Contractor Contracts) and 

21.1.3 (Completion of Work) of the EPC Contract shall apply. 
 



 

 
3 

 
 

163411577v4 

6. Other Activities. Owner agrees that Contractor and its affiliates are not required to restrict their 
activities as a result of this engagement, and may undertake any business activity (including, without limitation, 
performing the same or similar engagements for other clients in Owner's industry) without further consultation 
with or notification to Owner, and Owner shall not have any right in or to any such activities or the income or 
profits derived therefrom. Furthermore, Owner agrees that Contractor shall not have a duty to disclose to Owner 
or use on behalf of Owner any information relating to or derived from those activities. 
 

7. Independent Contractor.  Contractor shall, for all purposes herein, be an independent contractor 
with respect to the Owner. 

  
8. Successors.  This LNTP shall be binding upon and inure to the benefit of the Parties, and each 

indemnified party and the successors and permitted assigns of each of them, and no other person or entity (except 
as otherwise provided herein) shall have any right or obligation under this LNTP. 

 
9. Notices.  All Notices or other communications to be given hereunder to a Party shall be in writing 

and shall be deemed effective as follows: (a) delivered personally, upon delivery; (b) sent by certified mail, return 
receipt requested, upon certified receipt; (c) sent by a recognized overnight mail or courier service, with delivery 
receipt requested, upon receipt; or (d) sent by confirmed facsimile transmission or electronic mail, when 
acknowledged by recipient as having been received in full, to the following addresses: 

 
If to Owner:  

Public Service Company of New Mexico 
2401 Aztec Rd, NE 
Albuquerque, NM 87107 
Attn: Attn: Jason Jones, Director of 
Generation Engineering 
jason.jones@pnm.com 
 
With a copy to: 
 
Christopher Atencio, Corporate Counsel 
PNM Resources, Inc. 
Alvarado Square, MS 0805 
Albuquerque, NM 87158 
christopher.atencio@pnmresources.com 
(505) 241-4929 

If to Contractor:  
DEPCOM Power, Inc. 
9185 E. Pima Center Pkwy, Ste 100 
Scottsdale, AZ 85258 
Attn: Justin Bloch, President 
j.bloch@depcompower.com 
 
With copy to: Charlotte Scaglione, General 
Counsel 
DEPCOM Power, Inc. 
9185 E. Pima Center Pkwy, Ste 100 
Scottsdale, Arizona 85258 
cscaglione@depcompower.com 
(314) 276-6003 

 
10. Survival.  The provisions of this LNTP shall survive the termination of this LNTP with respect to 

any events occurring or matters arising while this LNTP was in effect; provided that, upon Owner’s issuance of a 
Notice to Proceed under the EPC Contract, this LNTP shall become a part of the EPC Contract and the terms of the 
EPC Contract shall supersede the terms of this LNTP as more fully described in Section 2 above.   

 
11. No Waiver. No failure or delay on the part of any party hereto in exercising any right, power or 

remedy hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any such right, power 
or remedy preclude any other or further exercise thereof or the exercise of any other right, power or remedy.  No 
waiver of any provision of this LNTP shall be effective unless the same shall be made in writing and signed by the 
party against whom such waiver is sought to be enforced. 

 
12. Dispute Resolution.  Article 33 of the EPC Contract shall govern and control in the event of a 
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dispute. 
 
13. Severability.  If it is finally determined that any term or provision of this LNTP is invalid or 

unenforceable, the Parties agree that the arbitrator making the determination of invalidity or unenforceability shall 
reduce the scope, duration, or area of the term or provision, delete specific words or phrases, or replace any invalid 
or unenforceable term or provision with a term or provision that is valid and enforceable and that comes closest to 
expressing the intention of the invalid or unenforceable term or provision, and this LNTP shall be enforceable as so 
modified after the expiration of the time within which the judgment may be appealed. 

 
14. Complete Agreement.  Except as otherwise provided herein, this LNTP and the EPC Contract 

constitute the entire agreement among the Parties with respect to the matters referred to herein, and no other 
agreement, verbal or otherwise, shall be binding upon the Parties hereto. 

 
15. Counterparts.  This LNTP may be executed in one or more counterparts, each of which shall be 

deemed an original and all of which, when taken together, shall constitute one original instrument. 
 

[Signature Page Follows] 
 
 



 

[Signature Page to Limited Notice to Proceed] 
163411577v4 

 IN WITNESS WHEREOF, the undersigned have duly executed this LNTP, or have caused this LNTP to be 
duly executed on their behalf, as of the Effective Date hereof. 
 
 
 
OWNER      CONTRACTOR 
PUBLIC SERVICE COMPANY OF NEW MEXICO  DEPCOM POWER, INC. 
   
 

By:  __________________________________        By:  _______________________________  

Name:_________________________________        Name: _____________________________  
Title:  _________________________________         Title:  ______________________________  
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EXHIBIT A  
SCOPE OF WORK 

 
The purpose of this LNTP is to commence work activities, including the below, in exchange for 
payment under the terms of the LNTP and the EPC Contract. 

 
1. Contractor’s Services. 

 
a. Site Geotech Analysis.  Contractor is responsible to inspect the job Site, obtain 

all necessary job Site data, and perform all required geotechnical and/or survey 
investigations for the engineering, design, and construction of the Project. The 
Contractor shall be responsible for obtaining any required topographical 
surveying outside of the job Site boundary.  

b. A permanent Project benchmark shall be established on the job Site by the 
Contractor based upon USGS vertical datum. 
 

c. Preliminary Engineering.  Contractor will perform preliminary engineering and 
development activities for permitting and interconnection-related items..  
Preliminary Engineering shall include 30% design of BESS / PCS and site layout 
including delivery of the 30% design deliverables outlined in Section 5 of Exhibit 
A to the EPC Contract.  Preliminary engineering shall also include a detailed 
submittal of the site wall and gate as outlined in Section 11.5.2 of Exhibit A to 
the EPC Contract, including the security provisions outlined in Section 19 of 
Exhibit A to the EPC Contract.  As it relates to Section 05 – Submittals to the 
EPC Contract, Contractor shall plan to deliver the documents included in the 
following subsections of Table 5-1: 
 

(1) Site Studies (including noise study) 
(2) Project Layout 
(3) Procurement Documents (as it relates to the items procured under this LNTP) 
(4) Civil/Structural 
(5) Electrical 
(6) Instrumentation & Controls  
(7) Site Wall (per Section 11.5.2 of Exhibit A to the EPC Contract) 
(8) Security (per Section 19 of Exhibit A to the EPC Contract)  
 

d. Permitting Diligence.  Contractor will review (and subsequently pursue after 
Notice to Proceed) the permit requirements with local Governmental Authorities, 
pay applicable filing fees and submit applications for applicable permits for the 
Project, as per Exhibit C of the EPC Contract.  Contractor shall coordinate with 
the local Governmental Authority and, if required, the local Fire Department to 
review the Site Plan and determine the Site fire protection requirements.. 
Contractor shall also support Owner in its pursuit of Owner Acquired Permits, in 
accordance with Exhibit C of the EPC Contract and Section 3.4 of the EPC 
Contract. 

 
e. Long Lead Procurement.  Contractor will issue purchase order deposits for  the 

following long lead-time equipment: 
 

 51, 68, 85 MVA / 34.5 kV to 115kV GSU 
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 115kV breaker 
 station service transformer 

 
f. Coordination of Metering / Protection / AGC Control / Communications with 

Owner and Transmission Provider. 
 

g. Noise Pollution Study.  Including a predictive noise model of the site to determine 
compliance of the constructed project with the noise requirements included in 
Exhibit I. Contractor shall submit the noise model contour maps and noise study 
to the Owner under the LNTP phase of the Project. In the event the noise study 
determines additional mitigation beyond what is described in Section 11 – Site 
Work of Exhibit A to the EPC Contract is required to comply with the Emissions 
Guarantees within Exhibit I – Acceptance Tests and Testing, Contractor shall 
submit a change order request to the Owner during the LNTP phase of the Project. 
Noise criteria and compliance shall apply to steady state operation as well as 
startup and shutdown. 

h. Labor and Apprenticeship Study.  Contractor shall collaborate with Owner in 
Owner’s preparation of a conformance request as set forth in and provided under 
Section 11.9.2 of the EPC Contract. 

i. Meetings.  Support periodic meetings, either virtual or in-person, on a mutually 
agreed upon recurrence, to coordinate and provide status on the Project with 
Owner and Owner’s representative. 

j. Perimeter Wall & Security System Coordination.  Contractor shall coordinate 
with Owner, the local Governmental Authority, and approved Subcontractors (in 
accordance with Exhibit G of the EPC Contract), during the period of this LNTP, 
to align on the final requirements for the ballistic wall specifications identified in 
Section 11 of Exhibit A of the EPC Contract, and the security specifications 
identified in Section 19 of Exhibit A of the EPC Contract. 
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EXHIBIT B 
LNTP SCHEDULE OF VALUES 

 
Owner agrees to make payment to Contractor as set forth in the payment schedule below.  The Contractor 
shall issue to Owner one or more invoices for payment of the amounts set forth below after completion and 
submittal of the applicable Items in Table 1. Full payment for each such invoice is due per the terms 
identified in Table 1 after such invoice is submitted to Owner.  
 

Table 1 
Item Amount Expected 

Deliverable Date 
LNTP Effective Date     $500,000 10/24/2023 
Project Layout $50,000 10/31/2023 
Long Lead Equipment Procurement $1,500,000 12/1/2023 
Site Studies (Geotech, Topo) $100,000 12/10/2023 
   
Sound Study $100,000 1/19/2024 
30% Electrical $250,000 2/09/2024 
30% Civil $250,000 2/09/2024 
Remaining Site Studies (Critical 
Issues Assessment, Corrosion 
Analysis) 

$600,000 3/15/2024 

60% Electrical $225,000 6/1/2024 
60% Civil $225,000 6/1/2024 

 
*Note – this LNTP is intended to cover the Work to be performed as identified in Exhibit A of this LNTP, 
through June 1st, 2024 . 
 
For Work to be performed beyond June 1st, 2024, Contractor and Owner agree to negotiate in good faith 
to execute an amended and restated LNTP, to maintain the project schedule and GSCD, as noted herein. 
 
 

**END** 



EXHIBIT R  

OWNER SUPPLIED INFORMATION  
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CITY OF ALBUQUERQUE NOISE CONTROL ORDINANCE 



ARTICLE 9: NOISE CONTROL
Section

   9-9-1   Short title and declaration of intent

   9-9-2   Definitions

   9-9-3   Decibel measurement criteria

   9-9-4   General noise

   9-9-5   Temporary permits for amplified sound or construction noise

   9-9-6   Variances

   9-9-7   Machinery, equipment fans, and air conditioners

   9-9-8   Exceptions and exclusions

   9-9-9   Administration

   9-9-10   Noise mitigation plans

   9-9-11   Making violations of the noise ordinance civil violations; providing a hearing; 
additional remedies; injunctions

   9-9-12   Article not to effect provisions of other city ordinances

§ 9-9-1 SHORT TITLE AND DECLARATION OF INTENT.

   (A)   This article may be cited as the "Noise Control Ordinance."

   (B)   A substantial body of scientific research has shown that exposure to excessive sound and 
vibration is a serious hazard to the public health, welfare, safety and quality of life. It is the 
express intent of the City Council to control the level of excessive sound as noise in a manner 
that promotes the use, value and enjoyment of property, conduct of business, sleep and repose 
and an environment free from unnecessary and excessive sound.

('74 Code, § 6-22-1) (Ord. 21- 1975; Am. Ord. 9-2001; Am. Ord. 2017-002)

§ 9-9-2 DEFINITIONS.

   For the purpose of this article, the following definitions shall apply unless the context clearly 
indicates or requires a different meaning.

   APPROVED SOUND-LEVEL METER. An instrument sensitive to pressure fluctuations and 
meeting the American National Standards Institute (ANSI) S1.4-1983 Type 1 or Type 2 or those 
of IEC Publication 651 or those of the latest respective revisions thereof.

   A-WEIGHTED SOUND PRESSURE LEVEL. The sound pressure level as measured on an 
approved sound-level meter using the A-weighting network. The unit of measurement is dB(A). 
Sounds measured with the "A" weighting network approximate the response of human hearing 
when measuring sounds of low to moderate intensity.



   C-WEIGHTED SOUND PRESSURE LEVEL. The sound pressure level as measured on an 
approved sound-level meter using the C-weighting network. The unit of measurement is dB(C). 
The "C" weighting network is more sensitive to low frequencies than is the "A" weighting 
network. 

   DAYTIME.  From 7:00 a.m. (0700 hours) to 10:00 p.m. (2200 hours). 

   DOWNTOWN ARTS AND ENTERTAINMENT FOCUS AREA. The area designated as the 
Downtown Arts and Entertainment Focus Area in the Integrated Development Ordinance. 

   EMERGENCY WORK.  Work made necessary to restore property to a safe condition 
following a public calamity, work to restore public utilities or work required to protect persons or 
property from an imminent exposure to danger. 

   EPA.  U.S. Environmental Protection Agency. 

   EXCESSIVE SOUND.  Any sound that exceeds the applicable sound level limits set forth in 
§ 9-9-4. 

   HOLIDAYS.  Those days established by the federal government as official holidays. 

   MAYOR.  The Mayor or his designated representative. 

   MECHANICAL VENTILATION.  A forced-air system with supply fan and ductwork; the air 
which is supplied may or may not be heated or cooled. This may include, but is not limited to: air 
conditioning, furnace, or swamp cooler. 

   NIGHTTIME.  From 10:00 p.m. (2200 hours) to 7:00 a.m. (0700 hours). 

   NOISE.  Any sound which annoys or disturbs humans or which causes or tends to cause an 
adverse psychological or physiological effect on humans, including excessive sound as defined 
and regulated by this article. 

   NOISE-SENSITIVE PROPERTY.  Property containing an occupied: dwelling unit or units, 
school, hospital, religious institution, child-care facility, or adult-care facility or other facility 
similar in nature. 

   PERSISTENTLY OR CONTINUOUSLY.  A 10-minute period during which any sound is 
discerned and that sound exceeds the applicable sound limits in each of the ten one-minute 
intervals of such period. In the case of animal noise, it means a 10-minute period during which 
animal noise is discerned in each of the ten one-minute intervals therein. 

   PERSON.  A person, firm, association, copartnership, joint venture, corporation, or any other 
entity, public or private in nature. 

   PUBLIC PREMISES. All real property, including appurtenances thereon, owned or controlled 
by any governmental entity and includes, without limitation, rights-of-way, streets, highways, 
sidewalks, alleys, parks, and waterways. 

   RECEPTOR PREMISES.  The premises (residential, commercial, downtown arts and 
entertainment focus area, industrial/manufacturing, or public) as listed in Table 1 receiving noise 
emitted from the source premises after crossing one or more property lines. 



   REFERENCE PRESSURE. The reference pressure for all sound level measurements shall be 
20 micropascals (20μPa). This shall be further defined as 0 dB(A).

   RESIDENTIAL, OFFICE/COMMERCIAL, INDUSTRIAL/MANUFACTURING. These 
terms shall be as used in the Integrated Development Ordinance (Chapter 14, Article 16), and 
when used to describe a receptor or source premises, the terms refer to the particular zoning 
classification of the receptor or source premises and not the actual use of such premises.

   SOUND. Sound is anything perceptible by human beings through the sense of hearing. The 
description of sound may include any characteristic of such sound, including duration, intensity, 
and frequency.

   SOUND AMPLIFYING EQUIPMENT. Any machine or device for the sound amplification 
of the human voice, music, or any other sound. “Sound amplifying equipment” shall not include 
warning devices on authorized emergency vehicles or horns or other warning devices on any 
motor vehicles used only for traffic safety purposes.

   SOUND LEVEL. A logarithmic measure called the decibel. It may make use of various 
frequency weighting networks, such as A or C-weighted, as specified by ANSI. When sound 
level is used without further description, A-weighting of sound level may be assumed.

   SOURCE PREMISES. The premises (residential, commercial, downtown arts and 
entertainment focus area, industrial/manufacturing, or public) as listed in Table 1 that is emitting 
noise that is crossing one or more property lines and impacting the receptor premises.

   STRUCTURE. For the purposes of the Noise Control Ordinance, structure shall mean the 
outer shell of a building, typically consisting of exterior walls covered by a roof.

('74 Code, § 6-22-2) (Ord. 21- 1975; Am. Ord. 30-1981; Am. Ord. 9-2001; Am. Ord. 5-2002; 
Am. Ord. 2017-002; Am. Ord. 2017-025)

§ 9-9-3 DECIBEL MEASUREMENT CRITERIA.

   Unless otherwise indicated, any decibel (dB) measurement made pursuant to the provisions of 
this article shall be based on the reference sound pressure and measured with an approved sound-
level meter. Reference sound pressure will be measured as LAeq for A-Weighted and LCeq for 
C-Weighted.

   (A)   Except as provided in division (C) below, Residential, Commercial, Downtown Arts and 
Entertainment Focus Area, and Industrial/Manufacturing properties are to be measured from 
inside the Structure located on the receptor premises. Any indoor noise measurements for 
compliance purposes should be taken in a location which could be reasonably assumed to affect 
one or more persons. For residential receptor premises, inside noise level measurements are 
performed in sleeping or living areas with windows opened to approximately 25% of their 
maximum in residences without mechanical ventilation and with windows closed for residences 
with mechanical ventilation.

   (B)   Public premises are to be measured at a reasonable distance from walls or similar large 
reflecting surfaces and with the approved sound-level meter protected from the effects of wind 
and other extraneous sounds by the use of screens when appropriate.



   (C)   In the case where the receptor premises is located in a residential zoning 
district and the source premises is located in a commercial or industrial/ manufacturing 
zoning district, measurements shall be measured outside within 25 feet from any side of the 
residential structure which is nearest to the source premises.

('74 Code, § 6-22-3) (Ord. 21- 1975; Am. Ord. 9-2001; Am. Ord. 2017-002)

§ 9-9-4 GENERAL NOISE.

   (A)   Except as otherwise provided in this article, no person shall make or continue, cause to be 
made or continued, or allow to be made or continued, any sound that persistently or continuously 
results in an exceedance of the following sound level limits using an approved sound-level meter 
measuring decibels on the A-Weighted scale.

   Table 1 (A-Weighted measurements in decibels (dB))

Receptor Premises

Numbers indicate decibel 
(dB) levels Residential

Commercial and Downtown 
Arts and Entertainment 

Focus Area

Industrial/
Manufacturing and 

Public Premises

Source Premises Daytime Nightti 
me Daytime Nighttime Daytime Nighttime

Residential 55 50 65 60 75 70

Commercial and 
Downtown Arts and 
Entertainment Focus Area

55 
(indoor )

60 
(outdoor)

50 
(indoor )

55 
(outdoor)

65 60 75 70

Industrial/Manufa cturing 
and Public Premises

55 
(indoor )

60 
(outdoor)

50 
(indoor )

55 
(outdoor)

65 60 75 70

   (B)   Except as otherwise provided in this article, no person shall make or continue, cause to be 
made or continued, or allow to be made or continued, any sound that persistently or continuously 
results in an exceedance of the following sound level limits using an approved sound-level meter 
measuring decibels on the C-Weighted scale.

   Table 2 (C-Weighted measurements in decibels (dB))

Receptor Premises



Numbers indicate decibel 
(dB) levels Residential

Commercial and Downtown 
Arts and Entertainment 

Focus Area

Industrial/
Manufacturing and 

Public Premises

Source Premises Daytime Nighttime Daytime Nighttime Daytime Nighttime

Residential 60 55 70 65 80 75

Commercial and 
Downtown Arts and 
Entertainment Focus Area

60 
(indoor )

65 
(outdoor)

55 (indoor 
)

60 
(outdoor)

70 65 80 75

Industrial/Manufa cturing 
and Public Premises

60 
(indoor )

65 
(outdoor)

55 (indoor 
)

60 
(outdoor)

70 65 80 75

   (C)   No person shall allow an animal in his possession or control to persistently or 
continuously bark, howl or make noise common to its species, or otherwise to disturb the peace 
and quiet of the inhabitants of the city, or otherwise endanger the health and welfare of the 
inhabitants of the city. This provision shall not apply to public zoos and approved and properly 
zoned animal shelters as defined in the Humane and Ethical Animal Rules and Treatment 
Ordinance.

   (D)   Except for work authorized by a governmental body or agency, no person shall, on or 
within 500 feet of any noise- sensitive property, operate or cause to be operated any equipment 
used in construction, repair, alteration, excavation, grading or demolition work on buildings, 
structures, streets, alleys or appurtenances thereto:

      (1)   With sound-control devices less effective than those provided on the original equipment; 
and without using noise mitigation measures.

      (2)   On Sundays or holidays or between 10:00 p.m. and 6:00 a.m., without first obtaining a 
Temporary Construction Noise Permit as described in § 9-9-5.

('74 Code, § 6-22-14) (Ord. 21- 1975; Am. Ord. 30-1981; Am. Ord. 9-2001; Am. Ord. 2017-
002)

§ 9-9-5 TEMPORARY PERMITS FOR AMPLIFIED SOUND OR CONSTRUCTION 
NOISE.

   (A)   The Mayor may grant a temporary permit which allows non-compliance with the 
limitations prescribed in this article for the purpose of amplified sound or construction noise 
activities of short duration.

   (B)   Permits shall be granted upon application, at no cost to applicant, provided an initial 
evaluation indicates that the permit will not result in a condition injurious to health or safety.



   (C)   The following factors shall be considered in the initial evaluation to determine whether 
granting the permit will result in a condition injurious to health or safety: 

      (1)   Temporary Permits for use of sound amplifying equipment: 

         (a)   Distance of proposed activities from noise-sensitive property; 

         (b)   Number of amplification devices to be used in the proposed activities; 

         (c)   Anticipated direction of amplification devices; 

         (d)   Anticipated length of proposed activities; 

         (e)   Whether the activity will be held within or without a structure; and 

         (f)   Other circumstances or conditions that may be impacted or aggravated by the proposed 
activities. 

      (2)   Temporary Construction Noise Permits: 

         (a)   Distance from noise-sensitive property; 

         (b)   Type of activity and equipment; 

         (c)   Estimated noise level and duration; 

         (d)   Noise mitigation measures to be used; 

         (e)   Health and safety benefits to be realized as a result of the completed project; and 

         (f)   Other circumstances or conditions that may be impacted or aggravated by the proposed 
activities. 

   (D)   Upon a determination that the granting of a permit will not result in a condition injurious 
to health or safety, the permit shall be issued specifying place, duration, and any requirements 
appropriate to the proposed activity site, which may include maximum sound level limits. 

   (E)   Unless other dates and times are explicitly addressed in the permit, permitted noise shall 
not continue past 10:00 p.m. on Sunday, Monday, Tuesday, Wednesday, and Thursday. On 
Friday and Saturday, permitted noise shall not continue past 12:00 a.m. 

   (F)   Issued permits become void and shall be surrendered to any city police officer or any 
representative of the Mayor authorized to enforce this article upon request when it is determined 
that any requirement contained in the permit has been violated. Upon revocation of the permit, 
permitted activities must either immediately cease or must be in compliance with the limitations 
prescribed in this article. 

   (G)   A subsequent permit application by the same applicant or another applicant may be 
denied upon substantiated complaint(s) by resident(s) in the locality of the previously permitted 
activity or if an applicant has in the past been required to surrender a permit as described in 
division (F). 

   (H)   This section shall not apply to any person who has been granted a variance as prescribed 
by § 9-9-6. 



   (I)   Any person aggrieved by the disposition of an application for a temporary permit may 
appeal such disposition by filing a written petition with the Mayor within 30 days of the 
disposition.

('74 Code, § 6-22-5) (Ord. 30-1981; Am. Ord. 9-2001; Am. Ord. 2017-002)

§ 9-9-6 VARIANCES.

   (A)   The Mayor may grant an individual variance from the limitations prescribed in this article 
whenever it is found, after a public hearing before a Hearing Officer and upon presentation of 
adequate proof, that compliance with any part of this article will impose an undue economic 
burden upon any lawful business, occupation or activity, and that the granting of the variance 
will not result in a condition injurious to health or safety.

   (B)   Any variance, or renewal thereof, shall be granted within the requirements of division (A) 
of this section and for time periods and under conditions consistent with the reasons therefore, 
and within the following limitations:

      (1)   If the variance is granted on the grounds that compliance with the particular requirement 
or requirements will necessitate the taking of measures which, because of their extent or cost, 
must be spread over a considerable period of time, it shall be for a period not to exceed such 
reasonable time as, in the view of the Mayor, is requisite for taking of the necessary measures. A 
variance granted on the ground specified in this division shall contain a timetable for taking of 
action in an expeditious manner and shall be conditioned on adherence to the timetable; or

      (2)   If the variance is granted on the ground that it is justified to relieve or prevent hardship 
of a kind other than that provided for in division (1) of this division (B), it shall be for not more 
than one year.

   (C)   Any person seeking a variance shall file a petition for variance and a $50 filing fee with 
the Mayor. The Mayor shall submit the petition to the Hearing Officer to conduct a public 
hearing after notice has been provided in accordance with this section and to make the final 
decision regarding the granting of the variance. The Hearing Officer shall conduct the hearing 
and accept documentary and testimonial evidence in accordance with accepted administrative 
hearing procedures.

   (D)   Written notice of the public hearing shall be mailed by the Hearing Officer at least 10 
days prior to the hearing to:

      (1)   the petitioner;

      (2)   the petitioner's agent;

      (3)   the owners as shown by the records of the County Assessor of lots comprising the site of 
the variance and lots within 100 feet, excluding public right-of-way, of the site of the variance;

      (4)   any neighborhood association or homeowner association that has notified the City 
Office of Neighborhood Coordination of two persons' addresses where it wishes notice to be sent 
if the site of the variance is within the neighborhood or homeowner association's boundaries or 
within 100 feet of the neighborhood or homeowner association's boundaries, excluding public 
right-of-way.



      (5)   any other person or entity that has filed with the Mayor a request to receive a notice of 
the variance proceeding.

   (E)   The notice of hearing shall set forth the name and address of the petitioner, the location of 
the site of the variance, that the petitioner has requested a variance from this ordinance, the 
nature of the requested variance, and that part of the ordinance that would be waived if 
approved.

   (F)   Following the hearing, the Hearing Officer shall render a written final decision including 
findings of fact and conclusions of law. The Hearing Officer shall mail the decision to all parties 
of record. The exclusive remedy for any parties to the administrative proceedings described in 
this paragraph shall be a petition for writ of certiorari to the State District Court. The petition for 
review shall be limited to the record made at the public hearing described herein.

('74 Code, § 6-22-4) (Ord. 21- 1975; Am. Ord. 30-1981; Am. Ord. 9-2001; Am. Ord. 42-2007; 
Am. Ord. 2017-002)

§ 9-9-7 MACHINERY, EQUIPMENT FANS, AND AIR CONDITIONERS.

   (A)   Except for emergency work as defined in this article, no person shall operate or allow the 
operation of any stationary machinery, equipment, fan, air- conditioning apparatus, or similar 
permanently installed mechanical device in any manner so as to create noise which results in 
exceedance of the sound level limits specified in § 9-9-4.

   (B)   No person shall operate or allow to be operated outdoors, any power equipment, 
including, but not limited to, sweepers, power mowers, leaf blowers, rototillers, power saws or 
other power equipment used to sweep parking areas or other surfaces or perform gardening, 
property repair or other functions, within 500 feet of any noise-sensitive property:

      (1)   during the nighttime; or

     (2)   between the hours of 7:00 a.m. and 9:00 a.m. on a Sunday or holiday. Power mowers at 
golf courses are exempt from the requirements of this subsection.

   (C)   No person shall install or allow the installation of any mechanical equipment, such as, but 
not limited to, air conditioning or freezer compressors, evaporative coolers, exhaust fans or other 
noise-producing machines, on commercial property with such equipment on a side adjacent to 
noise-sensitive property or a side separated from noise-sensitive property only by an alley. Roof 
locations may be used when the mechanical equipment is installed and maintained so as to not 
result in an exceedance of the sound-level limits in § 9-9-4. Mechanical equipment legally 
installed or for which official final approval for installation was received before the effective 
date of this article is specifically exempt from this location requirement.

   (D)   No person shall place or allow the placement of any garage door used for entry or exit of 
vehicles from an automotive repair facility on a side of any building adjacent to noise-sensitive 
property or a side separated from noise-sensitive property only by an alley. Garage doors legally 
installed or for which an official final approval for installation was received before the effective 
date of this article are specifically exempt from this location requirement.

   (E)   Public Utilities. Public utility generation, transmission or distribution sites, facilities or 
substations shall be deemed compliant with this section if operated so as not to exceed the noise 



limits of any applicable City of Albuquerque/Bernalillo County Facility Plan: Electric Service 
Transmission and Subtransmission Facilities. In the absence of applicable Facility Plan noise 
limits, the sound level limits corresponding to the zoning district designation of the receiving 
property at the time of the equipment installation as set forth in § 9-9-4 shall govern. If a 
subsequent zoning district designation is less restrictive, the limits for that zoning district shall 
apply.

('74 Code, § 6-22-9) (Ord. 21- 1975; Am. Ord. 30-1981; Am. Ord. 9-2001; Am. Ord. 2017-002)

§ 9-9-8 EXCEPTIONS AND EXCLUSIONS.

   Aircraft and airports. The limits set forth in this article do not apply to sounds or vibrations 
generated by any aircraft or generated in connection with the operation of any airport or 
approved helipad used in support of law enforcement, public utility restoration, emergency 
medical transport or search and rescue.

   Earthshaking vibrations. The limits set forth in this article do not apply to vibrations caused by 
construction, demolition or repair work.

   Emergency or civic construction, demolition, or repair work. The limits set forth in this article 
do not apply to sounds generated in construction, demolition or repair work of an emergency 
nature or in work on public improvements authorized by a governmental body or agency.

   Entertainment events. The limits set forth in this article shall not apply to those reasonable 
sounds emanating from authorized school bands, school athletic, and school entertainment 
events. Furthermore, the limits set forth in this article shall not apply to those reasonable sounds 
emanating from occasional outdoor or indoor gatherings, public dances, shows, and band 
performances conducted during the daytime.

   Human voices. The limits set forth in this article do not apply to noise created by unamplified 
human voices.

   Fireworks displays. The limits set forth in this article do not apply to any public or private 
legally permitted fireworks displays.

   Mass transit. The limits set forth in this article do not apply to sounds or vibrations generated 
in the operation of any mass transit system.

   Parades and protests. The limits set forth in this article do not apply to legally permitted 
parades or to protests.

   Mosquito control. Equipment for the use of mosquito control and prevention by the City of 
Albuquerque or other governmental agency.

   Pre-existing mechanical equipment. The limits set forth in this article do not apply to legally
installed mechanical equipment for which official final approval for installation was received 
before the effective date of this article.

   Refuse collection. The limits set forth in this article do not apply to municipal refuse collection 
activities taking place during the daytime.

   Stadiums. The limits set forth in this article do not apply to sounds generated at any stadium.



   Total preemption. The limits set forth in this article do not apply to sounds otherwise governed 
by federal, state, or municipal laws or regulations.

(Ord. 2017-002)

§ 9-9-9 ADMINISTRATION.

   The Mayor shall be responsible for the administration of this article. Rules, policies, 
regulations, and test and compliance procedures to carry out the intent and purpose of this article 
shall be promulgated by the Mayor.

('74 Code, § 6-22-15) (Ord. 21- 1975; Am. Ord. 30-1981; Am. Ord. 9-2001; Am. Ord. 2017-
002)

§ 9-9-10 NOISE MITIGATION PLANS.

   In addition to the other powers set forth in this article, the Mayor may request an acoustical 
review of a proposed facility as part of the building permit review process. Such acoustical 
review shall be performed by an 
acoustical/sound professional and may require the submission and acceptance of a noise 
mitigation plan to ensure that the facility's noise activities fall within the dB limitations specified 
in this article prior to building permit approval. Failure to comply with a noise mitigation plan 
will result in enforcement actions as provided in this article.

(Ord. 2017-002)

§ 9-9-11 MAKING VIOLATIONS OF THE NOISE ORDINANCE CIVIL 
VIOLATIONS; PROVIDING A HEARING; ADDITIONAL REMEDIES; 
INJUNCTIONS.

   (A)   Each act in violation of this article shall constitute a public nuisance and a separate civil 
violation. Civil violations of this article shall subject the owner of the offending property to the 
following penalties for offenses during any 36-consecutive-month period:

      (1)   a civil fine of $250 for the first offense;

      (2)   a civil fine of $500 for the second offense;

      (3)   a civil fine of $1,000 for the third and subsequent offenses.

Each calendar day during which the civil violation occurs shall constitute a separate and distinct 
offense.

   (B)   Upon determination by the Mayor that a violation of this article has occurred, the Mayor 
will cause to be sent a Notice of Violation, which notice will be mailed postage pre-paid return-
receipt-requested to the lawfully registered owner of the property as determined by the records of 
the Bernalillo County Clerk. The notice shall contain the following information:

      (1)   The address where the violation occurred;

      (2)   The approximate time the violation occurred;

      (3)   A brief narrative of the circumstances surrounding the violation;



      (4)   A statement regarding whether this is the first, second, or third or subsequent offense 
within a consecutive 36-month period;

      (5)   A name and phone number or title of municipal employee from whom the owner can 
obtain further information;

      (6)   The address where payment for the violation may be made;

      (7)   A statement that the owner has the right to contest the validity of the civil violation by 
requesting a hearing in writing within ten days of the date of mailing of the Notice of Violation; 
and

      (8)   A copy of this article.

   (C)   Any person who is issued a Notice of Violation may request that a hearing be scheduled 
by the city hearing officer by submitting a timely hearing request and paying a $50 hearing fee to 
the Independent Office of Hearings. The hearing shall be conducted by a City Hearing Officer, 
as defined by the Independent Office of Hearings Ordinance (§§ 2-7-8-1 et seq. ROA 1994). The 
hearing shall be held within 20 working days (excluding weekends and holidays) of receipt of 
the request unless the hearing is continued with the agreement of the parties. The hearing shall be 
informal and not bound by the technical rules of evidence. The City Hearing Officer shall 
determine whether a violation of this article occurred. The Hearing Officer shall mail a written 
notice of decision to the owner within five working days of the hearing. If the Hearing Officer 
finds that there was no violation of this article, then the Hearing Officer shall (i) refund hearing 
fee and (ii) issue and date a Certificate of Compliance. If the Hearing Officer determines that a 
violation of this article did occur, then the Hearing Officer shall impose a fine as above 
prescribed.

   (D)   Failure to pay a fine imposed by this article—whether the fine is uncontested or 
unsuccessfully contested—shall subject the property owner to the penalty provisions set forth in 
§ 9-9-11 of this code of ordinances. Each failure is considered a separate offense.

   (E)   As an additional remedy to the civil fines set forth in this section, the Mayor may seek a 
restraining order or injunction issued by a court of competent jurisdiction to prohibit ongoing 
violations of any provision of this article.

('74 Code, § 6-22-17) (Ord. 21- 1975; Am. Ord. 30-1981; Am. Ord. 9-2001; Am. Ord. 2017-
002)

§ 9-9-12 ARTICLE NOT TO EFFECT PROVISIONS OF OTHER CITY 
ORDINANCES.

   The enactment of this article shall not be construed to supersede or effect the following 
provisions of the Albuquerque Code of Ordinances:

   (A)   Section 9-2-4-7 "animal noise";

   (B)   Chapter 9, Article 3 "alarm systems";

   (C)   Section 8-6-14 "use of horn";

   (D)   Section 8-6-13 "muffler required"; and



   (E)   Section 12-2-4 "unreasonable noise". 

(Ord. 2017-002) 

 



 

EXHIBIT S-1 

Prevailing Wage and Apprentice Assumptions 

Locality:   Bernalillo County, New Mexico 

Construction Type:   Heavy  

Wage Determination: Davis-Bacon Act Wage Determination #NM20230038  

Last Revised Date: March 3, 2023 

Applicable Labor Classifications and Corresponding Prevailing Wage Rates: 

“Applicable” LABOR CLASSIFICATIONS LISTED ON WAGE DETERMINATION  

Labor Classifications Work Performed by Labor 
Classification Wage Rates Fringe 

Benefits 
CARPENTER Form work only 

CARP1319-011 01/01/2023 
Forming equipment pads and 
major foundations $27.70 $12.12 

 

Out-of-Date Labor Classifications Requiring Submission of Conformation/Supplemental Wage 
Determination Request to Seek Accurate Prevailing Wage Rate*:  

“Out-of-Date” LABOR CLASSIFICATIONS LISTED ON WAGE DETERMINATION  

Labor Classifications Work Performed by Labor 
Classification Wage Rates Fringe 

Benefits 
ELECTRICIAN 

ELEC0611-001 01/01/2017 
Installation of major electrical 
components excluding modules, 
termination of all conductors, 
installation of conduit, 
grounding installation, wiring 
and string cable installation on 
DC cable. 

$34.50 $10.81 

CARPENTER Excludes form 
work 

SUNM2016-007 09/26/2018 

Establishing elevation points 
and layout for grade, major 
equipment pads, and other 
layout work 

$16.43 
 

$0.00 

IRONWORKER, 
REINFORCING 

SUNM2016-007 09/26/2018 

Installation of reinforcing 
material for major equipment 
foundations 

$27.80 
 

$0.00 

CEMENT MASON/ 
CONCRETE FINISHER  

SUNM2016-007 09/26/2018 

Pouring and finishing of major 
equipment foundations, 
driveway entrances as required. 

$19.42 
 

$8.43 

LABORERS: Common  
SUNM2016-007 09/26/2018 

Pulling and securing of cable, 
logistics and material 
management labor, lull 
operator, housekeeping labor, 
fence installation, landscaping, 
equipment spotting and 
flagging, traffic control. 

$14.08**  
EO14026 - $16.20 

$0.00 



 

OPERATOR – 
Backhoe/Excavator/Trackhoe 

SUNM2016-007 09/26/2018 

Excavation activities associated 
with foundation installation, 
electrical installation, civil 
grading, road installation 

$20.96 
 

$5.29 

OPERATOR – 
Babcat/Skidsteer/Skid Loader 

SUNM2016-007 09/26/2018 

Civil grading, road installation, 
backfilling, loading spoils, 
material management, waste 
pickup and disposal, fine 
grading 

$21.06 
 

$0.00 

OPERATOR – Bulldozer 
SUNM2016-007 09/26/2018 

Civil grading, road installation, 
clearing and grubbing, mass 
grading 

$21.06 
 

$0.00 

OPERATOR – Grader/Blade 
SUNM2016-007 09/26/2018 

Civil grading, road installation, 
mass grading, fine grading 

$19.02 
 

$0.00 

OPERATOR – Oiler 
SUNM2016-007 09/26/2018 

Crane spotting and assembly 
assist, moving and placing 
outrigger matts for crane 
leveling 

$18.23 
 

$0.00 

OPERATOR – Roller 
SUNM2016-007 09/26/2018 

Civil grading, road installation, 
mass grading, fine grading 

$18.83 
 

$0.00 

TRUCK DRIVER 
SUNM2016-007 09/26/2018 

Hauling of equipment for 
delivery to staging areas on site; 
Hauling of soils and/or debris 
across project locations. 

$14.72** 
EO14026 - $16.20 

$0.00 

*Note: These wage rates are subject to a conformance/supplemental wage determination request in 
accordance with Section 11.9.2 of the Contract. 
**Denotes instances in which the wage rate must be a minimum of $16.20 per hour. 
 
Apprentice Wage Rates and Ratios: Apprentices will be permitted to work at less than the 
predetermined rate for the work they performed when they are employed pursuant to and 
individually registered in a bona fide apprenticeship program registered with the U.S. Department 
of Labor, Employment and Training Administration, Office of Apprenticeship Training, Employer 
and Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a person 
is employed in his or her first ninety (90) days of probationary employment as an apprentice in 
such an apprenticeship program, who is not individually registered in the program, but who has 
been certified by the Office of Apprenticeship Training, Employer and Labor Services or a State 
Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an 
apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft 
classification shall not be greater than the ratio permitted to the contractor as to the entire work 
force under the registered program. Any worker listed on a payroll at an apprentice wage rate, who 
is not registered or otherwise employed as stated above, shall be paid not less than the applicable 
wage rate on the wage determination for the classification of work actually performed. In addition, 
any apprentice performing work on the job site in excess of the ratio permitted under the registered 
program shall be paid not less than the applicable wage rate on the wage determination for the 
work actually performed. Where a contractor is performing construction on a project in a locality 
other than that in which its program is registered, the ratios and wage rates (expressed in 
percentages of the journeyman’s hourly rate) specified in the contractor’s or subcontractor’s 
registered program shall be observed. Every apprentice must be paid at not less than the rate 



 

specified in the registered program for the apprentice’s level of progress, expressed as a percentage 
of the journeymen hourly rate specified in the applicable wage determination. Apprentices shall 
be paid fringe benefits in accordance with the provisions of the apprenticeship program. If the 
apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount 
of fringe benefits listed on the wage determination for the applicable classification. If the 
Administrator determines that a different practice prevails for the applicable apprentice 
classification, fringes shall be paid in accordance with that determination. In the event the Office 
of Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship Agency 
recognized by the Office, withdraws approval of an apprenticeship program, the contractor will no 
longer be permitted to utilize apprentices at less than the applicable predetermined rate for the 
work performed until an acceptable program is approved.  

 



EXHIBIT S-2 

FORM OF QUARTERLY PAYROLL REPORT 
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EXHIBIT S-3 

FORM OF QUARTERLY APPRENTICE HOUR REPORT 
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Exhibit T 
  

Data Security   
Definitions. As used in this Exhibit –   
  

“Security Breach” means unauthorized access, use, disclosure, distribution, modification, contamination, loss, damage, 
destruction, or loss of availability or integrity of any PNM Data or Confidential Information.  

  
“Virus(es)” means computer instructions (a) that adversely affect or disable the operation, security or integrity of a computing, 
telecommunications or other digital operating or processing system or environment, including programs, data, databases, 
computer libraries and computer and communications equipment, by altering, destroying, disrupting or inhibiting such 
operation, security or integrity; (b) that without functional purpose, self-replicate written manual intervention; or (c) that 
purport to perform a useful function but which actually perform either a destructive or harmful function, or perform no useful 
function and utilize substantial computer, telecommunications or memory resources.  
  
“PNM’s Data” means all PNM and Affiliate data and information processed or stored on computers or other electronic media 
relating to the Project, as well as any data and information derived from such data and information or data otherwise collected, 
produced, or generated by or provided to Contractor under this Agreement, regardless of the form in which obtained, 
processed, or stored. PNM Data includes, without limitation: (a) information on paper or other non-electronic media provided 
to Contractor for computer processing or storage, or information formerly on electronic media; (b) information provided to 
Contractor by PNM or its Affiliates with respect to the Project; and (c) Privacy Restricted Data.  
   

Cyber Breach/Compromise Notification. Immediately, but in no event later than seventy-two (72) hours of discovery, Contractor 
will report to PNM any Security Breach. Contractor will report to PNM any Security Breach via telephone to Service Desk at 505-
241-2678 and by email to securitynotifications@pnmresources.com, Such notice shall summarize in reasonable detail the effect on 
PNM and its Affiliates the nature of the Security Breach (including, , the categories and approximate number of individuals and 
personal information records affected, and the likely consequences of the Security Breach), and the corrective actions taken or to 
be taken by Contractor. Contractor shall promptly and at its sole cost and expense take all necessary and advisable corrective 
actions and shall cooperate fully with PNM in all reasonable and lawful efforts to prevent, mitigate, or rectify such Security Breach. 
As part of the foregoing, Contractor shall (i) investigate such Security Breach and perform a root cause analysis thereon; (ii) except 
to the extent that the Security Breach is conclusively and finally determined to be caused by PNM’s errors or omissions, remediate 
the effects of such Security Breach and prevent such Security Breach from recurring; and (iii) if requested by PNM, assist PNM 
and its Affiliates in notifying relevant government authorities and affected individuals about the Security Breach. The content of 
any filings, communications, notices, press releases or reports related to any Security Breach that identifies PNM or its Affiliates 
must be approved in writing by PNM prior to any publication or communication thereof.  
  
Further, Contractor shall at its sole cost and expense, cause its subcontractors to: (i) in the event of any Security Breach, cooperate 
fully with PNM to limit the unauthorized access, disclosure or use of the PNM Data, seek the return of any such PNM Data, 
investigate and, except to the extent that the Security Breach is conclusively and finally determined to be caused by PNM’s errors 
or omissions, remedy the Security Breach and any related dispute, inquiry, claim or action; (ii) assist and support PNM in the event 
of an investigation by a regulator, data protection authority, judicial process or similar authority, if and to the extent that such 
investigation relates to any PNM Data; and (iii) comply with all requirements of applicable laws, rules, and regulations (including 
those that are applicable to Contractor as a processor of Privacy Restricted Data) that apply with respect to any PNM Data. 
Contractor shall comply with industry best practices with respect to such applicable laws, rules, and regulations relating to the 
protection of information that identifies or can be used to identify an individual and shall not cause PNM to be out of compliance 
with any of such applicable laws, rules, and regulations.  
  
With respect to any Security Breach:  
  

(i) PNM shall have the right, at PNM’s expense, at any time after learning of a Security Breach to engage and 
involve external forensic firms in the investigation of the Security Breach (which will include a right to investigate Contractor's 
systems, and Contractor shall comply with all reasonable requests of such external forensic firm that do not further exacerbate the 
Security Breach or further compromise the security of Contractor systems. Contractor will use commercially reasonable efforts to 
preserve all applicable evidence relating to the Security Breach until PNM has completed a forensic investigation or confirmed in 
writing to Contractor that it waives its right to conduct such an investigation; and   
  
For purposes of clarification, all references to laws, rules, and/or regulations in this Agreement shall include each of such laws, 
rules, and regulations as each of the same may be amended, modified, enacted, or re-enacted from time to time.  
  
Data Security, Confidentiality, Integrity and Availability Compliance.  Contractor shall exercise 
commercially reasonable efforts to prevent unauthorized exposure or disclosure of PNM Data.   Contractor shall maintain, 
implement, and comply with a written data security program (the “Data Security Program”) that requires commercially reasonable 
policies and procedures to ensure compliance with applicable data protection and privacy laws, as well as the terms and conditions 



of this Agreement. The Data Security Program’s policies and procedures shall contain administrative, technical, and physical 
safeguards, including without limitation: (i) guidelines on the proper disposal of PNM Data after it is no longer needed to carry out 
the purposes of this Agreement; (ii) access controls on electronic systems used to maintain, access, or transmit PNM Data; (iii) 
access restrictions at physical locations containing PNM Data; (iv) encryption of electronic PNM Data; (v) dual control procedures; 
(vi) testing and monitoring of electronic systems; and (vii) procedures to detect actual and attempted attacks on or intrusions into 
the systems containing or accessing PNM Data. Contractor shall review the Data Security Program and all other PNM Data security 
precautions regularly, but no less than annually, and update and maintain them to comply with applicable laws, regulations, 
technology changes, and best practices.  
  
Contractor represents and warrants that its collection, access, use, storage, disposal, and disclosure of PNM Data does and will 
comply with all applicable federal, state, and foreign privacy and data protection laws, as well as all other applicable regulations 
and directives.  
  
Contractor shall not insert or, permit to be coded or inserted, any Virus(es) into the PNM Data. If a Virus is found in the PNM Data 
due to a breach of the foregoing obligation, then Contractor will be responsible for the costs to remediate the effects of the Virus 
on PNM’s or its Affiliates’ information systems and software, and will remediate the Virus from the PNM Data, all at Contractor’s 
sole cost and expense.    
  
Contractor shall not use PNM’s Data for its own purposes, and Contractor shall only collect, access, use, maintain, or disclose 
PNM Data or otherwise handle PNM Data for the sole purpose of furnishing the services, deliverables, and other work under this 
Agreement for the benefit of PNM, in each case in accordance with the terms and conditions of the Agreement.  In no event, and 
notwithstanding anything to the contrary under this Agreement, may Contractor use any other PNM Data in contravention of 
applicable laws, rules, and regulations or to the detriment of PNM or its Affiliates. Contractor agrees that PNM has the right to 
audit Contractor’s data processing activities in connection with this Agreement.  
 
Subcontractors. Contractor shall not permit any subcontractor to access PNM Data unless such subcontractor is subject to a written 
contract with Contractor protecting PNM Data, with terms reasonably consistent with those of this Agreement. Contractor shall 
exercise reasonable efforts to ensure that each subcontractor complies with all of the terms of this Agreement related to PNM Data. 
As between Contractor and PNM, Contractor shall pay any fees or costs related to each subcontractor’s compliance with such 
terms.  
  
Data Security Reviews.   If requested by PNM, Contractor shall: (a) permit security reviews (e.g., intrusion detection, firewalls, 
routers) by PNM on systems storing or processing PNM Data and on Contractor policies and procedures relating to the foregoing; 
and (b) permit inspection and review of any or all security processes and procedures, architecture and/or data flow documentation 
and diagrams that relate to the fulfilment of its obligations under this Agreement..  

  
Any report or other result generated through the reviews allowed by this provision will be Contractor’s confidential information. 
If any review referenced above uncovers deficiencies or identifies suggested changes in Contractor’s performance of the Services, 
Contractor shall exercise reasonable efforts promptly to address such identified deficiencies and suggested changes and shall keep 
PNM reasonably informed of the progress of the remediation of such deficiency or implementation of such change. In the event 
PNM does not agree with the remediation/implementation efforts or progress on the part of Contractor, PNM may, in its sole 
discretion, terminate this Agreement in accordance with the provisions of Section 21 “Early Termination”.   
  
Vulnerability Scanning. Contractor shall maintain and apply a reasonable vulnerability scanning policy and practice during the 
Term of this Agreement. The vulnerability scanning policy shall include Contractor, at its sole cost and expense, engaging third 
party to conduct external and internal vulnerability scans on at least an annual basis of: (i) any equipment used by or for Contractor 
that stores and/or processes any PNM Data and (ii) unrelated devices used by or for Contractor that share common network 
resources with the equipment described above in subclause (i). The third party shall be commercially recognized within the industry 
for conducting vulnerability assessments of computer platforms with such assessments scored under the National Institute of 
Standards and Technology (NIST) Common Vulnerability Scoring System (CVSS). Upon request Contractor shall promptly 
provide PNM with the results of each such vulnerability assessment. Contractor agrees to remediate or address any high 
vulnerability risks as measured by standard NIST CVSS scale identified through any such vulnerability scans within sixty (60) 
days’ time from a high risk vulnerability notification/determination, and as needed, shall continually keep PNM reasonably 
informed of the progress of the remediation efforts. In the event PNM determines that Contractor has failed to complete such 
remediation within such 60-day period, PNM may, in its sole discretion, terminate this Agreement in accordance with the provisions 
of Section 21 “Early Termination”.  Further, PNM may also, incidentally, conduct internet vulnerability scans on the site or sites 
provided or otherwise used by Contractor to provide any services, deliverables, or work under this Agreement to determine or 
otherwise assess the existence of excessive risk to PNM.     
 
Ongoing monitoring.  PNM shall have the right to monitor all internet traffic to and from the facility inline and unencrypted at 
the appropriate location through the use of a PNM approved monitoring solution. Contractor’s temporary internet connection 
used for non-operational, construction-related activities shall not be subject to ongoing monitoring unless such connection is used 
to process, collect, or transfer PNM Data. 



EXHIBIT U 

HEALTH AND SAFETY PLAN 
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icl

e 
O

pe
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ns
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He
at

 Il
ln

es
s &

 H
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Co
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icl
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O
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p.
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Fa
ll 

Pr
ot

ec
tio

n ,
 La

dd
er

s &
 S

ca
ffo

ld
s 

 
p.
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LO
TO

, R
ed

 R
op

e 
&

 P
er

m
its

 
 

 
p.
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Ha
nd

 T
oo

ls 
 

 
 

 
p.

 1
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M

at
er
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ge
 

 
 

 
p.
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Po
w

er
 T
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ls 

&
 E
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ip

m
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t 
 

 
p.

 1
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 S
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2 
 IN

TR
O

DU
CT

IO
N

  

DE
PC

OM
 re

ga
rd

s s
af

et
y 

as
 th

e 
to

p 
pr

io
rit

y 
on

 e
ve

ry
 jo

b—
ev

er
y 

tim
e.

  T
hi

s d
oc

um
en

t c
on

ta
in

s i
m

po
rt

an
t p

ol
ici

es
 a

nd
 a

cc
id

en
t 

pr
ev

en
tio

n 
in

fo
rm

at
io

n.
 R

ea
d 

it 
ca

re
fu

lly
 a

nd
 o

fte
n.

  I
t o

bv
io

us
ly

 ca
nn

ot
 a

ns
w

er
 e

ve
ry

 q
ue

st
io

n 
an

d 
is 

no
t i

nt
en

de
d 

to
 d

o 
so

. T
he

 
DE

PC
OM

 C
or

po
ra

te
 H

ea
lth

 &
 S

af
et

y 
M

an
ua

l, 
Co

nt
ra

ct
ua

l s
pe

cif
ic 

re
qu

ire
m

en
ts

 w
ith

 th
e 

Cl
ie

nt
, s

ite
 sp

ec
ifi

c p
ol

ici
es

 a
nd

 
pr

oc
ed

ur
es

, F
ed

er
al

, a
nd

 S
ta

te
 R

eg
ul

at
io

ns
 a

nd
, i

f a
pp

lic
ab

le
, l

oc
al

 la
bo

r a
gr

ee
m

en
ts

, m
ay

 a
lso

 n
ee

d 
to

 b
e 

re
fe

re
nc

ed
 w

he
n 

qu
es

tio
ns

 a
ris

e 
sin

ce
 th

e 
m

os
t s

tr
in

ge
nt

 ru
le

s f
ro

m
 e

ac
h 

w
ill

 a
pp

ly
 to

 a
ll 

pe
rfo

rm
in

g 
w

or
k 

on
 o

ur
 si

te
s.

 

Yo
u 

ar
e 

re
sp

on
sib

le
 fo

r t
he

 sa
fe

ty
 o

f y
ou

rs
el

f, 
yo

ur
 co

lle
ag

ue
s a

nd
 th

e 
jo

b 
sit

e.
  

Yo
u 

w
ill

 b
e 

su
bj

ec
t t

o 
di

sc
ip

lin
ar

y 
ac

tio
n 

fo
r v

io
la

tin
g 

sa
fe

ty
 ru

le
s o

r b
eh

av
in

g 
in

 a
 m

an
ne

r t
ha

t e
xp

os
es

 y
ou

 o
r o

th
er

s t
o 

th
e 

ris
k 

of
 

in
ju

ry
.  

St
at

em
en

ts
 co

nc
er

ni
ng

 co
rp

or
at

e 
po

lic
ie

s a
nd

 p
ro

ce
du

re
s h

er
ei

n,
 d

o 
no

t l
im

it 
th

e 
co

rp
or

at
io

n’
s r

ig
ht

 to
 te

rm
in

at
e 

at
 w

ill
, o

r 
ot

he
rw

ise
 d

isc
ip

lin
e,

 a
ny

 e
m

pl
oy

ee
 o

r c
on

tr
ac

to
r i

n 
ac

co
rd

an
ce

 w
ith

 fe
de

ra
l a

nd
 st

at
e 

la
w

.  

Le
ar

n 
yo

ur
 w

ay
 a

ro
un

d,
 a

sk
 q

ue
st

io
ns

 a
nd

 b
e 

su
re

 y
ou

 u
nd

er
st

an
d 

al
l i

ns
tr

uc
tio

ns
 a

nd
 sa

fe
ty

 co
nc

er
ns

 b
ef

or
e 

yo
u 

st
ar

t t
o 

w
or

k.
 

If 
at

 a
ny

 ti
m

e,
 y

ou
 fe

el
 y

ou
 ca

nn
ot

 sa
fe

ly
 p

er
fo

rm
 a

 jo
b 

yo
u 

ar
e 

as
ke

d 
to

 d
o,

 d
on

’t 
do

 it
. S

pe
ak

 w
ith

 y
ou

r s
up

er
vi

so
r b

ef
or

e 
do

in
g 

an
y 

w
or

k 
yo

u 
ar

e 
un

su
re

 a
bo

ut
. 

Th
in

k 
be

fo
re

 y
ou

 a
ct

! 
 EM

PL
O

YE
E 

RE
SP

O
N

SI
BI

LI
TI

ES
 

Yo
u 

m
us

t f
ol

lo
w

 a
ll 

O
SH

A 
st

an
da

rd
s, 

st
at

e 
sa

fe
ty

 re
gu

la
tio

ns
, f

ed
er

al
 sa

fe
ty

 la
w

s a
nd

 st
an

da
rd

s, 
DE

PC
O

M
 sa

fe
ty

 p
ol

ic
ie

s a
nd

 c
us

to
m

er
 sa

fe
ty

 ru
le

s.
 In

 th
e 

ev
en

t o
f a

 co
nf

lic
t b

et
w

ee
n 

cu
st

om
er

, D
EP

CO
M

, S
ub

co
nt

ra
ct

or
, o

r O
SH

A 
re

qu
ire

m
en

ts
, t

he
 m

or
e 

st
rin

ge
nt

 p
ol

ic
y 

w
ill

 a
pp

ly
.  

As
k 

yo
ur

 su
pe

rv
iso

r o
r s

ite
 

sa
fe

ty
 fo

r m
or

e 
in

fo
rm

at
io

n 
ab

ou
t o

ur
 sa

fe
ty

 p
ro

gr
am

s o
r p

ol
ici

es
.  

1.
 

Yo
u 

m
us

t r
ep

or
t a

ll 
ac

ci
de

nt
s, 

in
ju

rie
s, 

ha
za

rd
ou

s p
ra

ct
ic

es
 o

r c
on

di
tio

ns
 to

 sa
fe

ty
 a

nd
 a

 su
pe

rv
iso

r i
m

m
ed

ia
te

ly
 fo

r c
or

re
ct

iv
e 

ac
tio

n 
an

d/
or

 
m

ed
ica

l e
va

lu
at

io
n.

 
2.

 
Li

st
en

 ca
re

fu
lly

 to
 a

ll 
in

st
ru

ct
io

ns
. I

f y
ou

 d
on

’t 
co

m
pl

et
el

y 
un

de
rs

ta
nd

 w
ha

t y
ou

 a
re

 b
ei

ng
 a

sk
ed

 to
 d

o,
 a

sk
 q

ue
st

io
ns

 b
ef

or
e 

st
ar

tin
g 

to
 w

or
k.

 
3.

  
Ea

ch
 w

or
ke

r h
as

 th
e 

rig
ht

 a
nd

 re
sp

on
sib

ili
ty

 to
 st

op
 u

ns
af

e 
w

or
k 

an
d 

se
ek

 cl
ar

ifi
ca

tio
n 

to
 q

ue
st

io
ns

 o
r u

nc
er

ta
in

tie
s r

eg
ar

di
ng

 th
e 

sa
fe

 
pe

rfo
rm

an
ce

 o
f a

 w
or

k 
as

sig
nm

en
t a

t a
ny

 ti
m

e.
 

4.
 

Un
de

rs
ta

nd
 a

nd
 fo

llo
w

 th
e 

w
ar

ni
ng

s a
nd

 in
st

ru
ct

io
ns

 o
n 

al
l s

ig
ns

, p
os

te
rs

 o
r h

az
ar

d 
bu

lle
tin

s p
os

te
d 

or
 is

su
ed

 o
n 

th
e 

jo
b.

 If
 a

 si
gn

, d
ire

ct
io

n 
or

 
sy

m
bo

l i
s u

nf
am

ili
ar

, p
le

as
e 

as
k 

yo
ur

 su
pe

rv
iso

r f
or

 m
or

e 
in

fo
rm

at
io

n 
be

fo
re

 y
ou

 p
ro

ce
ed
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3 
 5.

 
 E

ns
ur

e 
yo

u 
ta

ke
 a

de
qu

at
e 

re
st

/ c
oo

l d
ow

n 
br

ea
ks

 d
ur

in
g 

th
e 

w
or

k 
da

y.
 

6.
 

Ar
riv

e 
to

 w
or

k 
hy

dr
at

ed
 a

nd
 d

rin
k 

pl
en

ty
 o

f w
at

er
 to

 p
re

ve
nt

 d
eh

yd
ra

tio
n.

 
 DE

PC
OM

 P
ow

er
 In

c.
 (D

EP
CO

M
) m

an
da

te
s t

ha
t y

ou
 in

fo
rm

 y
ou

r s
up

er
vi

so
r i

f y
ou

 h
av

e 
an

y 
of

 th
e 

fo
llo

w
in

g 
co

nc
er

ns
: 

· 
Yo

u 
do

n’
t u

nd
er

st
an

d 
or

 a
re

 u
ns

ur
e 

of
 th

e 
ac

tiv
ity

 y
ou

’re
 b

ei
ng

 a
sk

ed
 to

 d
o.

 
· 

Yo
u 

do
n’

t h
av

e 
th

e 
tr

ai
ni

ng
 o

r e
xp

er
ie

nc
e 

to
 p

er
fo

rm
 a

 ta
sk

 sa
fe

ly
. 

· 
Yo

u 
do

n’
t h

av
e 

th
e 

tr
ai

ni
ng

 to
 u

se
 a

 to
ol

, o
pe

ra
te

 e
qu

ip
m

en
t o

r u
se

 sp
ec

ia
l p

er
so

na
l p

ro
te

ct
iv

e 
eq

ui
pm

en
t s

af
el

y.
 

· 
Yo

u 
in

cu
r a

ny
 il

ln
es

s, 
in

ju
ry

 o
r d

isc
om

fo
rt

, n
o 

m
at

te
r h

ow
 in

sig
ni

fic
an

t i
t m

ay
 se

em
. 

 
 

DE
PC

O
M

 A
N

D 
SU

BC
O

NT
RA

CT
OR

 R
ES

PO
N

SI
BI

LI
TI

ES
 

In
 re

sp
on

se
 to

 a
 n

ot
ed

 c
on

ce
rn

, M
an

ag
em

en
t w

ill
 d

isc
us

s a
ll 

ta
sk

 in
st

ru
ct

io
ns

, w
or

k 
ac

tiv
iti

es
 a

nd
 sa

fe
ty

 re
qu

ire
m

en
ts

 to
 o

ur
 m

ut
ua

l s
at

isf
ac

tio
n.

  
• 

Al
l n

ew
 e

m
pl

oy
ee

s (
di

re
ct

 h
ire

 a
nd

 co
nt

ra
ct

ed
) a

nd
 su

bc
on

tr
ac

te
d 

pe
rs

on
ne

l a
ss

ig
ne

d 
to

 p
er

fo
rm

 w
or

k 
in

 su
pp

or
t o

f D
EP

CO
M

 sh
al

l b
e 

gi
ve

n 
fo

rm
al

 sa
fe

ty
 o

rie
nt

at
io

n 
tr

ai
ni

ng
 to

 u
nd

er
st

an
d 

ou
r s

af
et

y 
ex

pe
ct

at
io

ns
 a

nd
 h

av
e 

ac
ce

ss
 to

 a
 co

py
 o

f t
hi

s P
la

n.
 E

m
pl

oy
ee

s a
nd

 su
bc

on
tr

ac
to

r 
pe

rs
on

ne
l s

ha
ll 

ha
ve

 th
e 

op
po

rt
un

ity
 to

 a
sk

 q
ue

st
io

ns
. N

o 
w

or
k 

sh
al

l b
e 

pe
rf

or
m

ed
 b

y 
a 

ne
w

 e
m

pl
oy

ee
 o

r s
ub

co
nt

ra
ct

or
 p

er
so

nn
el

 u
nt

il 
he

 o
r s

he
 

ha
s p

ar
tic

ip
at

ed
 in

 D
EP

CO
M

 sa
fe

ty
 o

rie
nt

at
io

n.
 

• 
Em

pl
oy

ee
s w

ill
 b

e 
pr

ov
id

ed
 tr

ai
ni

ng
 to

 sa
fe

ly
 p

er
fo

rm
 ta

sk
s a

ss
ig

ne
d 

to
 th

em
 a

nd
 to

 o
pe

ra
te

 a
ny

 re
qu

ire
d 

to
ol

s a
nd

 e
qu

ip
m

en
t. 

 
• 

Ea
ch

 C
on

tr
ac

to
r w

ill
 p

ro
vi

de
 a

ny
 sp

ec
ia

l p
er

so
na

l p
ro

te
ct

iv
e 

eq
ui

pm
en

t t
he

y 
m

ay
 n

ee
d 

to
 sa

fe
ly

 d
o 

th
ei

r j
ob

.  
Tr

ai
ni

ng
 w

ill
 b

e 
pr

ov
id

ed
 b

y 
ea

ch
 

em
pl

oy
er

 o
n 

ho
w

 to
 sa

fe
ly

 u
se

, l
im

ita
tio

ns
 o

f, 
an

d 
ca

re
 fo

r t
hi

s e
qu

ip
m

en
t. 

• 
Ea

ch
 C

on
tr

ac
to

r m
us

t m
ai

nt
ai

n 
a 

sa
fe

 a
nd

 cl
ea

n 
w

or
k 

ar
ea

 
• 

Co
m

m
un

ica
te

 n
ew

 h
az

ar
ds

 to
 D

EP
CO

M
 M

an
ag

em
en

t w
he

n 
th

ey
 a

re
 fo

un
d/

re
co

gn
ize

d 
an

d 
im

m
ed

ia
te

ly
 a

ba
te

 th
e 

co
nc

er
n 

• 
Re

po
rt

 a
ll 

in
cid

en
ts

 a
nd

 in
ju

rie
s i

m
m

ed
ia

te
ly

 to
 D

EP
CO

M
 S

af
et

y 
an

d 
su

bm
it 

in
ci

de
nt

 re
po

rt
s w

ith
in

 2
4 

ho
ur

s 
• 

Da
ily

 h
ea

dc
ou

nt
s n

ee
d 

to
 b

e 
su

bm
itt

ed
 to

 D
EP

CO
M

 S
af

et
y 

by
 0

9:
00

 d
ai

ly
 

• 
En

su
re

 th
at

 a
t l

ea
st

 o
ne

 b
ili

ng
ua

l e
m

pl
oy

ee
 is

 w
ith

 e
ac

h 
cr

ew
 th

at
 h

as
 n

on
-E

ng
lis

h 
sp

ea
ki

ng
 e

m
pl

oy
ee

s, 
an

d 
no

 le
ss

 th
an

 1
 fo

r e
ve

ry
 1

0 
em

pl
oy

ee
s 

in
 th

at
 cr

ew
 

 JO
IN

T 
RE

SP
O

N
SI

BI
LI

TI
ES

 
Al

l P
er

so
nn

el
 o

ns
ite

 m
us

t a
tt

en
d 

an
d 

pa
rt

ici
pa

te
 in

 w
ee

kl
y 

sa
fe

ty
 m

ee
tin

gs
 sc

he
du

le
d 

by
 M

an
ag

em
en

t a
nd

 p
ar

tic
ip

at
e 

in
 d

ai
ly

 Jo
b 

Ha
za

rd
 A

na
ly

sis
 (J

HA
) 

m
ee

tin
gs

.  
Al

l D
EP

CO
M

 a
nd

 S
ub

co
nt

ra
ct

or
 M

an
ag

em
en

t a
nd

 S
af

et
y 

Pe
rs

on
ne

l w
ill

 b
e 

re
qu

ire
d 

to
 p

ar
tic

ip
at

e 
in

 w
ee

kl
y 

Sa
fe

ty
 A

ud
its

 a
nd

 P
la

n 
O

f t
he

 D
ay

 
M

ee
tin

gs
.  

 JO
B 

HA
ZA

RD
 A

N
AL

YS
IS

 (J
HA

) 

Yo
u 

ar
e 

re
qu

ire
d 

to
 p

ar
tic

ip
at

e 
in

 a
 Jo

b 
Ha

za
rd

 A
na

ly
sis

 p
ro

gr
am

s a
s d

ire
ct

ed
 b

y 
yo

ur
 su

pe
rv

iso
r:

 
A 

JH
A 

is 
re

qu
ire

d 
in

 p
la

nn
in

g 
ea

ch
 jo

b.
 E

ac
h 

ta
sk

 is
 b

ro
ke

n 
in

to
 st

ep
s a

nd
 th

e 
ha

za
rd

s f
or

 e
ac

h 
st

ep
 a

re
 id

en
tif

ie
d,

 a
dd

re
ss

ed
 a

nd
/o

r e
lim

in
at

ed
. 

Th
e 

JH
A 

is 
pe

rfo
rm

ed
 b

y 
th

e 
em

pl
oy

ee
s d

oi
ng

 th
e 

w
or

k 
w

ith
 th

ei
r a

ss
ig

ne
d 

Le
ad

 o
r s

up
er

vi
so

r, 
an

d 
re

co
rd

ed
 fo

r f
ut

ur
e 

re
fe

re
nc

e.
 A

 w
or

k 
pl

an
 

sp
ec

ify
in

g 
w

ho
 is

 ta
sk

ed
 to

 d
o 

th
e 

w
or

k,
 w

he
n 

th
e 

w
or

k 
w

ill
 b

e 
do

ne
 a

nd
 h

ow
 it

 w
ill

 b
e 

do
ne

 is
 re

co
rd

ed
 in

 th
e 

JH
A.
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4 
 

Al
l i

nv
ol

ve
d 

em
pl

oy
ee

s m
us

t r
ev

ie
w

 th
e 

JH
A,

 si
gn

 o
nt

o 
it,

 a
nd

 th
en

 in
iti

al
 it

 w
he

n 
th

e 
ta

sk
 is

 co
m

pl
et

e 
fo

r t
he

 d
ay

.  
JH

A 
pa

pe
rw

or
k 

m
us

t b
e 

ke
pt

 in
 

th
e 

w
or

k 
ar

ea
 a

nd
 b

e 
re

vi
ew

ed
 w

ith
 a

ny
 n

ew
 p

er
so

nn
el

 e
nt

er
in

g 
th

e 
w

or
k 

ar
ea

.  
Co

pi
es

 o
f a

ll 
JH

As
 m

us
t b

e 
su

bm
itt

ed
 to

 D
EP

CO
M

 S
af

et
y 

da
ily

. 
 

Da
ily

 S
af

et
y 

Ta
ilg

at
e 

M
ee

tin
g 

- A
 ta

ilg
at

e 
m

ee
tin

g 
sh

al
l b

e 
he

ld
 b

ef
or

e 
st

ar
tin

g 
w

or
k 

da
ily

 b
y 

th
e 

cr
ew

 le
ad

er
 o

r d
es

ig
ne

e.
 U

sin
g 

th
e 

JH
A 

as
 a

 g
ui

de
, 

th
e 

ta
ilg

at
e 

m
ee

tin
g 

di
sc

us
se

s o
ve

ra
ll 

sit
e 

co
nd

iti
on

s, 
ha

za
rd

s o
f t

he
 w

or
k 

en
vi

ro
nm

en
t, 

co
nt

ro
ls 

in
 p

la
ce

 to
 m

an
ag

e 
ris

k,
 e

m
er

ge
nc

y 
pr

oc
ed

ur
es

 
an

d 
ot

he
r s

af
et

y 
to

pi
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g 
is 

re
qu

ire
d 

to
 b

e 
in

st
al

le
d 

be
tw

ee
n 

th
e 

to
p-

ra
il 

an
d 

to
e 

bo
ar

d 
w

he
ne

ve
r e

m
pl

oy
ee

s 
ar

e 
w

or
ki

ng
 o

r w
al

ki
ng

 b
en

ea
th

 th
e 

sc
af

fo
ld

. Y
ou

 a
re

 re
sp

on
sib

le
 to

 v
er

ify
 th

at
 th

e 
sp

ec
ifi

ed
 p

ro
te

ct
io

n 
is 

se
cu

re
ly

 in
 p

la
ce

 b
ef

or
e 

en
te

rin
g.

 
7.

 
Ch

ec
k 

th
at

 a
ll 

sc
af

fo
ld

 d
ec

ki
ng

 is
 o

f a
pp

ro
ve

d 
sc

af
fo

ld
-g

ra
de

 m
at

er
ia

l. 
Al

l s
ca

ffo
ld

 d
ec

ki
ng

 m
at

er
ia

ls 
sh

ou
ld

 b
e 

siz
ed

 to
 p

ro
pe

rly
 b

ea
r t

he
 w

ei
gh

t o
f 

th
e 

in
te

nd
ed

 lo
ad

 a
nd

 se
cu

re
d 

to
 th

e 
sc

af
fo

ld
 fr

am
e.

  K
ee

p 
al

l s
ca

ffo
ld

s c
le

ar
 o

f d
eb

ris
 a

nd
 lo

os
e 

m
at

er
ia

ls.
 

8.
 

Us
e 

la
dd

er
s, 

ga
ng

w
ay

s o
r s

ta
irs

 fo
r s

af
e 

ac
ce

ss
 to

 sc
af

fo
ld

in
g.

 C
lim

bi
ng

 sc
af

fo
ld

 b
uc

ks
 is

 n
ot

 a
llo

w
ed

. F
al

l p
ro

te
ct

io
n 

is 
re

qu
ire

d 
w

he
n 

as
ce

nd
in

g 
or

 
de

sc
en

di
ng

 u
nc

ag
ed

 sc
af

fo
ld

 la
dd

er
s g

re
at

er
 th

an
 1

2 
fe

et
. 
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9.
 

Be
fo

re
 u

se
, v

er
ify

 e
ac

h 
sc

af
fo

ld
 a

nd
 la

dd
er

, h
as

 b
ee

n 
in

sp
ec

te
d 

by
 a

 co
m

pe
te

nt
 p

er
so

n,
 th

os
e 

th
at

 a
re

 d
ef

ec
tiv

e 
m

us
t b

e 
ta

gg
ed

 a
nd

 p
ul

le
d 

ou
t o

f 
se

rv
ice

 u
nt

il 
al

l n
ec

es
sa

ry
 re

pa
irs

 a
re

 m
ad

e 
an

d 
it 

ha
s b

ee
n 

re
-in

sp
ec

te
d 

an
d 

ap
pr

ov
ed

 fo
r u

se
 b

y 
a 

co
m

pe
te

nt
 p

er
so

n.
 

 HA
N

D 
TO

O
LS

 

Fo
llo

w
 th

e 
co

rr
ec

t p
ro

ce
du

re
s f

or
 u

sin
g 

ha
nd

 to
ol

s a
nd

 p
ow

er
 to

ol
s. 

Al
w

ay
s r

ep
or

t a
ny

 d
ef

ec
ts

 a
nd

 d
on

’t 
us

e 
th

e 
to

ol
 u

nt
il 

th
e 

de
fe

ct
 is

 co
rr

ec
te

d.
 D

o 
no

t 
re

m
ov

e 
th

e 
gu

ar
d 

fro
m

 a
ny

 to
ol

. M
ai

nt
ai

n 
el

ec
tr

ica
l g

ro
un

ds
 a

nd
 a

vo
id

 o
ve

rlo
ad

s. 
Us

e 
th

e 
pr

op
er

 to
ol

 fo
r t

he
 jo

b.
 R

em
em

be
r t

o 
tie

-o
ff 

an
d 

se
cu

re
 y

ou
r 

to
ol

s w
he

n 
w

or
ki

ng
 a

bo
ve

 th
e 

gr
ou

nd
. U

se
 to

ol
s o

nl
y 

fo
r t

he
ir 

in
te

nd
ed

 p
ur

po
se

. 

1.
 

Ke
ep

 y
ou

r l
oo

se
 to

ol
s i

n 
a 

to
ol

 b
ox

 o
r s

ec
ur

e 
th

em
 a

ga
in

st
 fa

lli
ng

 o
r d

ro
pp

in
g 

fro
m

 w
or

k 
su

rfa
ce

s.
 

2.
 

Ho
m

em
ad

e/
 Jo

b-
m

ad
e 

to
ol

s m
ay

 o
nl

y 
be

 u
se

d 
if 

ve
rif

ie
d 

to
 h

av
e 

be
en

 d
es

ig
ne

d 
fo

r t
he

 ta
sk

 b
y 

a 
ce

rt
ifi

ed
 E

ng
in

ee
r. 

 
3.

 
In

sp
ec

t e
ve

ry
 to

ol
 b

ef
or

e 
yo

u 
us

e 
it.

 T
ak

e 
it 

ou
t o

f s
er

vi
ce

 if
 y

ou
 fi

nd
 a

ny
 d

ef
ec

ts
 su

ch
 a

s:
 

a.
 

Br
ok

en
 o

r m
iss

in
g 

ha
nd

le
s o

r g
ua

rd
s 

b.
 

Cu
t o

r t
ap

ed
 in

su
la

tio
n 

on
 a

ny
 p

ow
er

 co
rd

 
c.

 
Br

ok
en

 p
ow

er
 to

ol
 ca

se
s 

d.
 

Cr
ac

ke
d 

ha
nd

le
s o

n 
sh

ov
el

s, 
pi

ck
s o

r h
am

m
er

s 
e.

 
M

us
hr

oo
m

ed
 su

rfa
ce

s o
n 

an
y 

st
rik

in
g 

to
ol

 su
ch

 a
s a

 h
am

m
er

 w
re

nc
h 

or
 ch

ise
l 

4.
 

Be
 a

w
ar

e 
of

 “t
he

 li
ne

 o
f f

ire
” 

w
he

n 
us

in
g 

to
ol

s. 
 N

ev
er

 p
ul

l o
n 

a 
to

ol
 to

w
ar

ds
 y

ou
r f

ac
e 

or
 b

od
y.

 N
ev

er
 u

se
 y

ou
r h

an
d 

to
 h

ol
d 

an
 o

bj
ec

t y
ou

 a
re

 
st

rik
in

g.
 

5.
 

Po
rt

ab
le

 b
an

d 
sa

w
s  

ar
e 

no
t t

o 
be

 u
se

d 
fo

r c
ut

tin
g 

w
ire

/c
ab

le
 o

n 
DE

PC
O

M
 si

te
s -

 o
nl

y 
ap

pr
op

ria
te

ly
 si

ze
d 

w
ire

/c
ab

le
 cu

tt
er

s d
es

ig
ne

d 
fo

r t
he

 ta
sk

 
ar

e 
to

 b
e 

us
ed

. 
6.

 
Ge

ne
ra

lly
, n

o 
kn

iv
es

 a
re

 a
llo

w
ed

 o
n 

sit
e.

  A
pp

ro
pr

ia
te

 w
ire

 cu
tt

er
s o

r w
ire

 st
rip

pe
rs

 sh
ou

ld
 b

e 
us

ed
 w

he
re

ve
r p

os
sib

le
.  

W
he

n 
a 

kn
ife

 is
 re

qu
ire

d 
fo

r a
 sp

ec
ifi

c t
as

k 
an

d 
it 

is 
de

ci
de

d 
th

at
 a

 sa
fe

r t
oo

l d
oe

s n
ot

 e
xi

st
, a

 se
lf-

re
tr

ac
tin

g 
sa

fe
ty

 b
la

de
 sh

ou
ld

 b
e 

us
ed

, b
ut

 o
nl

y 
af

te
r g

et
tin

g 
w

rit
te

n 
ap

pr
ov

al
 fr

om
 D

EP
CO

M
 S

af
et

y 
fo

r t
he

 ta
sk

, r
eq

ui
rin

g 
cu

t r
es

ist
an

t g
lo

ve
s &

 S
le

ev
es

, a
nd

 a
dd

re
ss

in
g 

th
e 

sp
ec

ifi
c h

az
ar

ds
 o

n 
a 

JH
A.

  C
or

po
ra

te
 

Sa
fe

ty
 sh

ou
ld

 b
e 

co
ns

ul
te

d 
be

fo
re

 is
su

in
g 

ta
sk

 sp
ec

ifi
c k

ni
fe

 e
xc

ep
tio

n 
pe

rm
its

. 
7.

  
An

y t
as

k t
ha

t r
eq

uir
es

 ex
er

tin
g 

fo
rce

s o
nt

o 
to

ols
 o

ve
rh

ea
d, 

su
ch

 as
 to

rq
ue

 w
re

nc
he

s, 
sh

all
 re

qu
ire

 d
oc

um
en

ted
 er

go
no

m
ic 

ev
alu

ati
on

 to
 

inc
lud

e t
he

 re
qu

ire
m

en
ts 

to
 ut

iliz
e a

 la
dd

er
 o

r w
or

k p
lat

fo
rm

 to
 p

er
fo

rm
 th

e t
as

k s
afe

ly.
 

 PO
W

ER
 T

O
OL

S 
&

 E
Q

UI
PM

EN
T 

1.
 

O
nl

y 
qu

al
ifi

ed
 p

er
so

nn
el

 m
ay

 o
pe

ra
te

 p
ow

er
 to

ol
s. 

Be
 su

re
 y

ou
 h

av
e 

re
ce

iv
ed

 th
e 

tr
ai

ni
ng

 n
ec

es
sa

ry
 to

 sa
fe

ly
 o

pe
ra

te
 a

ny
 p

ow
er

 to
ol

 b
ef

or
e 

yo
u 

us
e 

it.
 If

 y
ou

 h
av

e 
an

y 
qu

es
tio

ns
 re

ga
rd

in
g 

ho
w

 to
 sa

fe
ly

 u
se

 a
 to

ol
, a

sk
 y

ou
r s

up
er

vi
so

r o
r S

af
et

y.
  M

an
uf

ac
tu

re
r O

pe
ra

to
r M

an
ua

ls 
m

us
t b

e 
m

ai
nt

ai
ne

d 
on

sit
e 

an
d 

be
 re

vi
ew

ed
 a

nd
 fo

llo
w

ed
 b

y 
us

er
s. 

 
2.

 
Po

w
er

 e
qu

ip
m

en
t a

nd
 to

ol
s m

ay
 o

nl
y 

be
 o

pe
ra

te
d 

w
ith

in
 th

ei
r r

at
ed

 ca
pa

cit
y 

an
d 

at
 a

pp
ro

pr
ia

te
 sa

fe
 sp

ee
ds

. B
e 

pr
ep

ar
ed

 fo
r t

he
 ja

m
m

in
g 

of
 

po
w

er
 to

ol
s s

uc
h 

as
 d

ril
ls.

 K
ee

p 
go

od
 fo

ot
in

g 
an

d 
ba

la
nc

e.
 U

se
 a

ux
ili

ar
y 

ha
nd

le
s i

f t
he

y 
ar

e 
an

 o
pt

io
n 

an
d 

ke
ep

 b
ot

h 
ha

nd
s o

n 
th

e 
ha

nd
le

s.
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 3.
 

An
y 

to
ol

s t
ha

t a
re

 d
es

ig
ne

d 
to

 h
av

e 
gu

ar
ds

 a
nd

/o
r s

ec
on

da
ry

 h
an

dl
es

 a
re

 re
qu

ire
d 

to
 h

av
e 

th
os

e 
gu

ar
ds

 a
nd

 h
an

dl
es

 u
na

lte
re

d 
an

d 
in

 p
la

ce
 a

t a
ll 

tim
es

. T
he

 p
re

se
nc

e 
of

 th
es

e 
fe

at
ur

es
 is

 so
 cr

iti
ca

l t
o 

ou
r e

m
pl

oy
ee

s’ 
sa

fe
ty

 th
at

 a
ny

 w
or

ke
r r

em
ov

in
g 

a 
gu

ar
d 

or
 h

an
dl

e 
or

 u
sin

g 
an

 u
ng

ua
rd

ed
 

to
ol

 m
ay

 b
e 

su
bj

ec
t t

o 
im

m
ed

ia
te

 d
isc

ip
lin

ar
y 

ac
tio

n.
 E

xa
m

pl
es

 o
f g

ua
rd

ed
 to

ol
s i

nc
lu

de
: 

a.
 

Po
w

er
 sa

w
s 

b.
 

Po
rt

ab
le

 g
rin

de
rs

 
c.

 
St

at
io

na
ry

 g
rin

de
rs

 e
qu

ip
pe

d 
w

ith
 g

ua
rd

s, 
pr

op
er

ly
 a

dj
us

te
d 

to
ol

 re
st

s, 
an

d 
at

ta
ch

ed
 fa

ce
 sh

ie
ld

. 
4.

 
Gr

in
di

ng
 w

he
el

s, 
bo

th
 p

or
ta

bl
e 

an
d 

st
at

io
na

ry
, a

re
 h

az
ar

do
us

 a
nd

 sh
ou

ld
 b

e 
re

gu
la

rly
 c

he
ck

ed
 fo

r c
ra

ck
s, 

ch
ip

s o
r o

th
er

 d
ef

ec
ts

. A
 d

ef
ec

tiv
e 

w
he

el
 

sh
ou

ld
 b

e 
re

pl
ac

ed
 im

m
ed

ia
te

ly
. B

e 
su

re
 y

ou
 a

re
 in

 a
 b

al
an

ce
d 

po
sit

io
n 

w
he

n 
gr

in
di

ng
 a

nd
 th

e 
m

om
en

tu
m

 o
f t

he
 d

isc
 w

ill
 ca

rr
y 

th
e 

to
ol

 a
w

ay
 

fro
m

 y
ou

 if
 it

 b
ec

om
es

 st
uc

k.
 

5.
 

A 
gr

in
di

ng
 w

he
el

 m
ay

 o
nl

y 
be

 o
pe

ra
te

d 
at

 it
s r

at
ed

 sp
ee

d.
 B

e 
su

re
 th

e 
w

he
el

 o
r d

isc
 R

PM
 ra

tin
g 

is 
gr

ea
te

r t
ha

n 
th

e 
RP

M
 ra

tin
g 

of
 th

e 
gr

in
de

r. 
6.

 
Yo

u 
m

ay
 n

ot
 u

se
 a

ny
 to

ol
 w

ith
 a

 lo
ck

-o
n 

de
vi

ce
 o

r s
w

itc
h 

th
at

 w
ill

 a
llo

w
 th

e 
m

ot
or

 to
 co

nt
in

ue
 o

pe
ra

tin
g 

ev
en

 w
he

n 
yo

ur
 fi

ng
er

 is
 re

m
ov

ed
 fr

om
 

th
e 

sw
itc

h.
 

 AI
R 

CO
M

PR
ES

SO
RS

 

1.
 

Do
 n

ot
 d

isc
on

ne
ct

 a
ir 

ho
se

s a
t c

om
pr

es
so

rs
 u

nt
il 

th
e 

lin
e 

ha
s b

ee
n 

bl
ed

. D
o 

no
t t

ur
n 

co
m

pr
es

se
d 

ai
r o

n 
yo

ur
se

lf 
or

 o
th

er
s a

s i
t c

an
 p

en
et

ra
te

 a
 

bo
dy

 th
ro

ug
h 

th
e 

sk
in

 a
nd

 ca
us

e 
se

rio
us

 in
ju

ry
. D

on
’t 

us
e 

ai
r f

or
 cl

ea
ni

ng
 w

or
k 

ar
ea

s o
r e

qu
ip

m
en

t w
ith

ou
t a

n 
ap

pr
ov

ed
 a

ir 
no

zz
le

. 
2.

 
Do

n’
t s

ub
st

itu
te

 o
xy

ge
n 

or
 o

th
er

 g
as

es
 a

s a
 re

pl
ac

em
en

t f
or

 co
m

pr
es

se
d 

ai
r. 

Ne
ve

r u
se

 o
xy

ge
n 

to
 o

pe
ra

te
 p

ne
um

at
ic 

to
ol

s, 
pr

es
su

riz
e 

a 
co

nt
ai

ne
r 

or
 b

lo
w

 o
ut

 li
ne

s.
 

3.
 

Ai
r t

oo
ls 

sh
ou

ld
 b

e 
ke

pt
 in

 g
oo

d 
co

nd
iti

on
. T

ak
e 

an
y 

de
fe

ct
iv

e 
to

ol
s o

ut
 o

f s
er

vi
ce

 im
m

ed
ia

te
ly

 fo
r r

ep
ai

r. 
4.

   
Be

fo
re

 o
pe

ra
tin

g 
an

 a
ir 

co
m

pr
es

so
r, 

be
 su

re
 th

at
 a

ll 
ho

se
 co

nn
ec

tio
ns

 a
re

 se
cu

re
, p

in
s a

re
 in

 p
la

ce
, a

nd
 re

qu
ire

d 
w

hi
p-

ch
ec

ks
 a

re
 in

 p
la

ce
 fo

r a
ll 

ho
se

s 1
" o

r g
re

at
er

.  
 

5.
 

Al
l h

os
es

 a
nd

 co
nn

ec
tio

ns
 m

us
t b

e 
th

or
ou

gh
ly

 in
sp

ec
te

d 
fo

r c
ra

ck
s, 

le
ak

s, 
an

d 
op

er
ab

le
 sa

fe
ty

 d
ev

ice
s b

ef
or

e 
ea

ch
 sh

ift
.  

 EL
EC

TR
IC

AL
 T

O
O

LS
 &

 C
O

RD
S 

1.
 

Al
l e

le
ct

ric
al

 co
nd

uc
to

rs
, w

ire
s a

nd
 co

rd
s a

re
 co

ns
id

er
ed

 “l
iv

e”
 u

nt
il 

th
ey

 a
re

 lo
ck

ed
 o

ut
 a

nd
 v

er
ifi

ed
 a

s d
e-

en
er

gi
ze

d.
 A

lw
ay

s k
ee

p 
a 

sa
fe

 d
ist

an
ce

 
fro

m
 “l

iv
e”

 e
le

ct
ric

ity
. D

isc
on

ne
ct

 th
e 

po
w

er
 su

pp
ly

/b
at

te
ry

 w
he

n 
ch

an
gi

ng
 b

la
de

s, 
bi

ts
, d

isc
s o

r a
ux

ili
ar

y 
eq

ui
pm

en
t o

r w
he

n 
th

e 
to

ol
 is

n’
t i

n 
us

e.
 

2.
 

El
ec

tr
ica

l p
ow

er
 to

ol
s a

nd
 e

qu
ip

m
en

t s
ho

ul
d 

be
 p

ro
pe

rly
 g

ro
un

de
d.

  G
ro

un
d 

Fa
ul

t C
irc

ui
t I

nt
er

ru
pt

er
s (

GF
CI

s)
 sh

ou
ld

 b
e 

us
ed

 o
n 

al
l o

ut
do

or
 to

ol
s 

an
d 

co
rd

s. 
M

ak
e 

su
re

 y
ou

r t
oo

ls 
ar

e 
in

sp
ec

te
d 

qu
ar

te
rly

 b
y 

a 
co

m
pe

te
nt

 p
er

so
n.

 
3.

 
In

sp
ec

t t
oo

ls 
an

d 
co

rd
s f

or
 d

am
ag

e 
be

fo
re

 e
ac

h 
us

e.
 D

on
’t 

us
e 

an
y 

el
ec

tr
ica

l t
oo

l o
r c

or
d 

th
at

 h
as

 v
isi

bl
e 

sig
ns

 o
f d

am
ag

e.
 

4.
 

Ea
ch

 co
rd

 se
t a

nd
 p

ie
ce

 o
f e

qu
ip

m
en

t c
on

ne
ct

ed
 b

y 
co

rd
 a

nd
 p

lu
g 

sh
al

l b
e 

in
sp

ec
te

d,
 te

st
ed

 fo
r c

on
tin

ui
ty

, m
ar

ke
d,

 a
nd

 d
oc

um
en

te
d 

by
 a

 
co

m
pe

te
nt

 p
er

so
n,

 a
s p

ar
t o

f a
n 

as
su

re
d 

gr
ou

nd
in

g 
pr

og
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ne

 m
us

t h
av

e 
a 

de
di

ca
te

d 
sp

ot
te

r. 
7.

 
Ba

ck
in

g 
up

 b
lin

d 
is 

pr
oh

ib
ite

d.
 V

er
ify

 th
at

 b
ac

ku
p 

al
ar

m
s a

re
 w

or
ki

ng
 p

ro
pe

rly
. B

lin
d 

ba
ck

in
g 

op
er

at
io

ns
 re

qu
ire

 a
 s

po
tt

er
. 

8.
 

No
 o

ne
 is

 a
llo

w
ed

 to
 ri

de
 o

n 
an

y 
eq

ui
pm

en
t u

nl
es

s a
pp

ro
ve

d 
se

at
s a

nd
 se

at
 b

el
ts

 a
re

 p
ro

vi
de

d 
an

d 
us

ed
. 

9.
 

Do
 n

ot
 re

m
ov

e 
or

 m
od

ify
 a

ny
 g

ua
rd

s o
n 

eq
ui

pm
en

t. 
10

. 
Ke

ep
 w

in
ds

hi
el

ds
 cl

ea
n 

an
d 

fre
e 

of
 cr

ac
ks

 o
r o

th
er

 o
bs

tr
uc

tio
ns

. 
11

. 
W

he
n 

tr
an

sp
or

tin
g 

em
pl

oy
ee

s i
n 

an
y 

tr
uc

k 
or

 A
TV

, a
pp

ro
ve

d 
se

at
s a

nd
 se

at
be

lts
 m

us
t b

e 
pr

ov
id

ed
, e

m
pl

oy
ee

s m
us

t b
e 

se
at

ed
 a

t a
ll 

tim
es

 a
nd

 
ke

ep
 th

ei
r a

rm
s a

nd
 le

gs
 in

sid
e 

th
e 

bo
dy

 o
f t

he
 v

eh
ic

le
. 

12
. 

St
an

di
ng

 o
r s

itt
in

g 
on

 th
e 

ru
nn

in
g 

bo
ar

d,
 fe

nd
er

, h
oo

d,
 h

ea
da

ch
e 

ra
ck

 o
r o

n 
a 

lo
ad

 is
 n

ev
er

 a
llo

w
ed

. D
on

’t 
cl

im
b 

on
, o

ff 
or

 a
ro

un
d 

eq
ui

pm
en

t 
w

hi
le

 it
 is

 in
 m

ot
io

n.
 A

lw
ay

s m
ou

nt
 a

nd
 d

ism
ou

nt
 th

e 
eq

ui
pm

en
t i

n 
a 

sa
fe

 m
an

ne
r u

sin
g 

3 
po

in
ts

 o
f c

on
ta

ct
. 

13
. 

Cl
ea

rin
g 

ro
ck

s, 
ro

ot
s o

r d
irt

 fr
om

 a
ug

er
s, 

di
tc

he
r b

uc
ke

ts
 o

n 
di

gg
in

g 
w

he
el

s o
r c

on
ve

yo
rs

 is
 n

ot
 a

llo
w

ed
 w

hi
le

 e
qu

ip
m

en
t i

s i
n 

op
er

at
io

n.
 

14
. 

Ke
ep

 a
w

ay
 fr

om
 ca

bl
es

 d
ur

in
g 

to
w

in
g 

or
 w

in
ch

in
g 

op
er

at
io

ns
.  

No
 ch

ai
ns

 a
re

 a
llo

w
ed

 o
ns

ite
 fo

r a
ny

 ty
pe

 o
f l

ift
in

g,
 p

ul
lin

g,
 o

r t
ow

in
g 

op
er

at
io

ns
.  

Ve
hi

cl
es

 a
nd

 e
qu

ip
m

en
t t

ha
t b

ec
om

e 
st

uc
k 

in
 m

ud
, s

an
d,

 ro
ck

, o
r s

no
w

 sh
al

l n
ot

 a
tt

em
pt

 to
 se

lf-
ex

tr
ica

te
 th

em
se

lv
es

, i
ns

te
ad

, c
al

l f
or

 a
ss

ist
an

ce
 

an
d 

be
 p

ro
pe

rly
 to

w
ed

, n
ot

 p
us

he
d,

 o
ut

 w
ith

 a
de

qu
at

e 
st

ra
ps

 o
r c

ab
le

s i
n 

ac
co

rd
an

ce
 w

ith
 D

EP
CO

M
's 

po
lic

y 
re

ga
rd

in
g 

no
 ch

ai
n 

us
e 

on
 si

te
. 
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15
 

 15
. 

Ve
hi

cl
es

, t
ra

ile
rs

, a
nd

 m
ob

ile
 e

qu
ip

m
en

t s
ha

ll 
no

t b
e 

le
ft 

un
at

te
nd

ed
 u

nl
es

s t
he

 p
ar

ki
ng

 b
ra

ke
, i

f p
ro

vi
de

d,
 is

 se
t. 

W
he

n 
pa

rk
ed

 o
n 

a 
gr

ad
e,

 th
e 

w
he

el
s o

r t
ra

ck
s s

ha
ll 

be
 e

ith
er

 ch
oc

ke
d 

or
 tu

rn
ed

 in
to

 a
 b

an
k.

  A
ll 

w
ire

 sp
oo

ls 
an

d 
di

sc
on

ne
ct

ed
 tr

ai
le

rs
 sh

al
l b

e 
ad

eq
ua

te
ly

 c
ho

ck
ed

.  
16

.  
Ri

gg
in

g 
of

 a
ny

 lo
ad

s, 
in

cl
ud

in
g 

fr
om

 e
qu

ip
m

en
t s

uc
h 

as
 fo

rk
lif

ts
 a

nd
 p

os
t m

ac
hi

ne
s, 

sh
ou

ld
 o

nl
y 

be
 d

on
e 

by
 e

m
pl

oy
ee

s p
ro

pe
rly

 tr
ai

ne
d 

on
 th

e 
re

la
te

d 
rig

gi
ng

 p
ra

ct
ice

s. 
 A

ll 
rig

gi
ng

 (S
tr

ap
s, 

ca
bl

es
, s

ha
ck

le
s, 

m
ag

ne
ts

, e
tc

.) 
m

us
t h

av
e 

le
gi

bl
e 

ca
pa

cit
y 

ta
gs

 a
nd

 b
e 

in
sp

ec
te

d 
pr

io
r t

o 
ev

er
y 

us
e.

 
17

. 
O

nl
y 

lif
tin

g 
sh

ac
kl

es
 d

es
ig

ne
d 

w
ith

 a
 co

tt
er

 p
in

 to
 se

cu
re

 th
e 

sh
ac

kl
e’

s b
ol

t/
pi

n 
m

ay
 b

e 
us

ed
 o

n 
po

st
 d

riv
in

g 
m

ac
hi

ne
s o

r o
th

er
 lo

ng
 te

rm
 ri

gg
in

g 
ap

pl
ica

tio
ns

 th
at

 a
re

 n
ot

 re
gu

la
rly

 re
m

ov
ed

 a
fte

r e
ac

h 
lif

t. 
   

 FO
RK

LI
FT

 O
PE

RA
TI

O
NS

 

Al
l f

or
kl

ift
s s

ho
ul

d 
on

ly
 b

e 
op

er
at

ed
 b

y 
tr

ai
ne

d,
 q

ua
lif

ie
d,

 a
nd

 a
ut

ho
riz

ed
 o

pe
ra

to
rs

. I
f y

ou
 a

re
 a

 fo
rk

lif
t o

pe
ra

to
r, 

yo
u 

ar
e 

re
qu

ire
d 

to
 k

no
w

, u
nd

er
st

an
d 

an
d 

pr
ac

tic
e 

sa
fe

 fo
rk

lif
t o

pe
ra

tio
ns

. Y
ou

 m
us

t k
no

w
 a

nd
 c

om
pl

y 
w

ith
 th

e 
eq

ui
pm

en
t m

an
uf

ac
tu

re
r’s

 sp
ec

ifi
ca

tio
ns

 a
nd

 li
m

ita
tio

ns
 a

t a
ll 

tim
es

. A
 co

py
 o

f 
th

e 
fo

rk
lif

t m
an

uf
ac

tu
re

r’s
 o

pe
ra

tin
g 

m
an

ua
l s

ho
ul

d 
be

 a
va

ila
bl

e 
in

 th
e 

ca
b 

at
 a

ll 
tim

es
. T

he
 lo

ad
 ra

tin
g 

ch
ar

ts
 sh

ou
ld

 b
e 

in
 c

le
ar

 v
ie

w
 o

f t
he

 o
pe

ra
to

r. 
 A

ny
 

at
ta

ch
m

en
ts

 u
se

d 
w

ith
 cr

an
es

 sh
ou

ld
 n

ot
 e

xc
ee

d 
th

e 
ca

pa
cit

y,
 ra

tin
g 

or
 sc

op
e 

re
co

m
m

en
de

d 
by

 th
e 

m
an

uf
ac

tu
re

r. 
 1.

 F
or

kl
ift

 o
pe

ra
to

rs
 a

re
 re

qu
ire

d 
to

 h
av

e 
su

cc
es

sf
ul

ly
 c

om
pl

et
ed

 th
e 

fo
llo

w
in

g 
pr

io
r t

o 
op

er
at

in
g 

an
y 

fo
rk

lif
t: 

a.
 

Pr
ov

id
e 

a 
va

lid
 d

riv
er

’s 
lic

en
se

. 
b.

 
Co

m
pl

et
e 

an
 a

pp
ro

ve
d 

Fo
rk

lif
t T

ra
in

in
g 

cl
as

s a
nd

 w
rit

te
n 

te
st

 ta
ug

ht
 b

y 
Un

ite
d 

Re
nt

al
s, 

an
 a

pp
ro

ve
d 

DE
PC

OM
 tr

ai
ne

r, 
or

 o
th

er
 v

en
do

r 
ap

pr
ov

ed
 b

y 
DE

PC
O

M
 M

an
ag

em
en

t. 
c.

 
Fi

el
d 

te
st

 in
 sa

fe
 fo

rk
lif

t o
pe

ra
tio

n 
by

 a
 m

em
be

r o
f M

an
ag

em
en

t w
ith

 d
oc

um
en

ta
tio

n 
on

 fi
le

 w
ith

 th
e 

Sa
fe

ty
 D

ep
ar

tm
en

t. 
d.

 
A 

da
te

d 
“T

ra
in

ed
 F

or
kl

ift
 O

pe
ra

to
r”

 h
ar

dh
at

 st
ick

er
 is

su
ed

 b
y 

th
e 

Sa
fe

ty
 D

ep
ar

tm
en

t o
nc

e 
th

e 
ab

ov
e 

ha
s b

ee
n 

ve
rif

ie
d.

 
2.

 
En

su
re

 th
e 

en
tir

e 
w

ei
gh

t o
f a

ll 
lo

ad
s a

re
 w

ith
in

 th
e 

ch
ar

t c
ap

ac
ity

 o
f y

ou
r s

pe
cif

ic 
fo

rk
lif

t a
nd

 it
’s 

fo
rk

s o
r o

th
er

 a
tt

ac
hm

en
ts

. 
3.

 
Do

 n
ot

 p
ick

 u
p 

or
 ca

rr
y 

m
or

e 
th

an
 o

ne
 p

al
le

t o
f m

od
ul

es
 a

t a
 ti

m
e.

  M
od

ul
es

 sh
al

l b
e 

un
lo

ad
ed

 a
nd

 tr
an

sp
or

te
d 

ac
co

rd
in

g 
to

 m
od

ul
e 

un
lo

ad
in

g 
St

an
da

rd
 O

pe
ra

tin
g 

Pr
oc

ed
ur

es
 (S

O
P)

 p
re

-a
pp

ro
ve

d 
by

 D
EP

CO
M

 S
af

et
y 

fo
r t

he
 sp

ec
ifi

c e
qu

ip
m

en
t p

re
se

nt
 o

ns
ite

. 

4.
 

Ut
ili

ze
 a

 tr
ai

ne
d 

sp
ot

te
r a

ny
 ti

m
e 

yo
u 

ar
e 

w
or

ki
ng

 in
 co

ng
es

te
d 

ar
ea

s o
r h

av
in

g 
to

 b
ac

k 
up

. 
5.

 
Ke

ep
 a

ll 
lo

ad
s s

ec
ur

e 
an

d 
as

 lo
w

 to
 g

ro
un

d 
as

 p
os

sib
le

 to
 lo

w
er

 y
ou

r c
en

te
r o

f g
ra

vi
ty

. 
6.

 
Co

m
pl

et
e 

a 
pr

e-
us

e 
in

sp
ec

tio
n 

fo
rm

 fo
r a

ll 
eq

ui
pm

en
t a

nd
 im

m
ed

ia
te

ly
 n

ot
ify

 y
ou

r s
up

er
vi

so
r o

f a
ny

 d
ef

ici
en

ci
es

 fo
un

d.
 

7.
 

O
nl

y 
ut

ili
ze

 a
pp

ro
ve

d 
rig

gi
ng

 p
oi

nt
s, 

sh
ac

kl
es

, a
nd

 st
ra

ps
 w

he
n 

lif
tin

g 
m

at
er

ia
l. 

 D
o 

no
t r

ig
 o

ff 
th

e 
fo

rk
s o

r t
he

 m
as

t. 
8.

  
M

at
er

ia
l p

ay
lo

ad
s o

n 
eq

ui
pm

en
t f

or
ks

, i
nc

lu
di

ng
 to

rq
ue

 tu
be

s, 
sh

al
l n

ot
 e

xt
en

d 
ab

ov
e 

th
e 

eq
ui

pm
en

t c
ar

ria
ge

 b
ac

ks
to

p,
 n

or
 sh

al
l t

he
y 

ex
te

nd
 

w
id

er
 th

an
 te

n 
fe

et
 (1

0’
) b

ey
on

d 
th

e 
ce

nt
er

lin
e 

of
 a

ny
 e

qu
ip

m
en

t c
ar

ria
ge

.  
If 

a 
pa

yl
oa

d 
is 

w
id

er
, t

he
n 

a 
w

id
e 

pa
yl

oa
d 

st
ab

ili
ze

r a
tt

ac
hm

en
t, 

th
at

 is
 

ad
eq

ua
te

 fo
r t

he
 p

ay
lo

ad
 a

nd
 a

pp
ro

ve
d 

by
 C

on
tr

ac
to

r, 
sh

al
l b

e 
ut

ili
ze

d 
al

on
g 

w
ith

 a
 g

ro
un

d 
sp

ot
te

r a
t e

ac
h 

en
d 

of
 th

e 
pa

yl
oa

d.
 

 CR
AN

E 
O

PE
RA

TI
O

N
S 

Al
l c

ra
ne

s s
ho

ul
d 

be
 o

pe
ra

te
d 

ac
co

rd
in

g 
to

 D
EP

CO
M

 cr
an

e 
sa

fe
ty

 ru
le

s. 
If 

yo
u 

ar
e 

a 
cr

an
e 

op
er

at
or

, y
ou

 a
re

 re
qu

ire
d 

to
 k

no
w

, u
nd

er
st

an
d 

an
d 

pr
ac

tic
e 

sa
fe

 cr
an

e 
op

er
at

io
ns

. Y
ou

 m
us

t k
no

w
 a

nd
 co

m
pl

y 
w

ith
 th

e 
cr

an
e 

m
an

uf
ac

tu
re

r’s
 sp

ec
ifi

ca
tio

ns
 a

nd
 li

m
ita

tio
ns

 a
t a

ll 
tim

es
. A

 c
op

y 
of

 th
e 

cr
an

e 
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16
 

 m
an

uf
ac

tu
re

r’s
 o

pe
ra

tin
g 

m
an

ua
l s

ho
ul

d 
be

 a
va

ila
bl

e 
in

 th
e 

ca
b 

at
 a

ll 
tim

es
. T

he
 lo

ad
 ra

tin
g 

ch
ar

ts
 sh

ou
ld

 b
e 

in
 cl

ea
r v

ie
w

 o
f t

he
 o

pe
ra

to
r a

nd
 a

tt
ac

he
d 

to
 

al
l l

oa
d-

ho
ist

in
g 

eq
ui

pm
en

t. 
An

y 
lo

ad
 w

ith
in

 7
5%

 o
f t

he
 cr

an
e 

lo
ad

 ca
pa

cit
y 

m
us

t b
e 

su
pp

or
te

d 
w

ith
 a

 d
oc

um
en

te
d 

“c
rit

ica
l l

ift
 p

la
n.

” A
ny

 a
tt

ac
hm

en
ts

 
us

ed
 w

ith
 cr

an
es

 sh
ou

ld
 n

ot
 e

xc
ee

d 
th

e 
ca

pa
cit

y,
 ra

tin
g 

or
 sc

op
e 

re
co

m
m

en
de

d 
by

 th
e 

m
an

uf
ac

tu
re

r. 

1.
 

Cr
an

e 
op

er
at

or
s a

re
 re

qu
ire

d 
to

 h
av

e 
su

cc
es

sf
ul

ly
 co

m
pl

et
ed

 th
e 

fo
llo

w
in

g 
pr

io
r t

o 
op

er
at

in
g 

an
y 

cr
an

es
: 

a.
 

Co
m

pl
et

ed
 a

 cu
rr

en
t p

hy
sic

al
 e

xa
m

in
at

io
n,

 in
clu

di
ng

 D
O

T 
ph

ys
ica

l a
nd

 d
ru

g 
sc

re
en

. 
b.

 
Ha

ve
 a

 cu
rr

en
t c

ra
ne

 ce
rt

ifi
ca

tio
n 

fo
r t

he
 ty

pe
 o

f c
ra

ne
 th

ey
 a

re
 to

 o
pe

ra
te

 (N
CC

CO
, C

IC
, O

EC
P,

 o
r N

CC
ER

). 
c.

 
Fi

el
d 

te
st

ed
 a

nd
 q

ua
lif

ie
d 

in
 sa

fe
 cr

an
e 

op
er

at
io

n 
w

ith
 a

 p
ro

pe
rly

 is
su

ed
 cr

an
e 

pr
of

ici
en

cy
 d

oc
um

en
t o

n 
fil

e 
w

ith
 D

EP
CO

M
 S

af
et

y 
De

pa
rt

m
en

t. 
2.

  
A 

de
sig

na
te

d 
rig

ge
r a

nd
 si

gn
al

 p
er

so
n 

w
ith

 d
oc

um
en

ta
tio

n 
of

 tr
ai

ni
ng

 a
nd

 q
ua

lif
ica

tio
ns

 m
us

t c
oo

rd
in

at
e 

an
d 

in
sp

ec
t a

ll 
rig

gi
ng

 u
se

d 
on

 li
fts

. 
3.

 
Al

l c
ra

ne
s m

us
t h

av
e 

a 
pa

ss
in

g 
An

nu
al

 C
ra

ne
 In

sp
ec

tio
n 

on
 fi

le
 b

ef
or

e 
us

e 
on

 si
te

.  
4.

 
Ke

ep
 a

ll 
em

pl
oy

ee
s c

om
pl

et
el

y 
cl

ea
r o

f o
ve

rh
ea

d 
or

 su
sp

en
de

d 
lo

ad
s. 

Ta
g 

lin
es

 w
ill

 b
e 

us
ed

 o
n 

al
l h

oi
st

ed
 lo

ad
s.

 
5.

 
St

ay
 cl

ea
r o

f s
w

in
gi

ng
 co

un
te

rw
ei

gh
ts

. B
ar

ric
ad

e 
th

e 
sw

in
g 

ra
di

us
 o

f t
he

 co
un

te
rw

ei
gh

ts
.  

Ba
rr

ica
de

s m
us

t b
e 

in
 p

la
ce

 b
ef

or
e 

lif
tin

g 
an

y 
lo

ad
s.

 
6.

 
No

 o
ne

 is
 a

llo
w

ed
 to

 ri
de

 th
e 

ho
ok

, h
ea

da
ch

e 
ba

ll 
or

 st
an

d 
on

 a
ny

 su
sp

en
de

d 
lo

ad
. 

7.
 

Al
l h

oi
st

in
g 

eq
ui

pm
en

t w
ill

 b
e 

op
er

at
ed

 o
n 

a 
fir

m
, l

ev
el

 fo
un

da
tio

n.
 

8.
 

O
nl

y 
on

e 
qu

al
ifi

ed
 sp

ot
te

r i
n 

fu
ll 

vi
ew

 o
f t

he
 o

pe
ra

to
r s

ho
ul

d 
gi

ve
 o

r r
el

ay
 si
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EXHIBIT V 

LITHIUM CARBONATE CONTRACT PRICE ADJUSTMENT 

In accordance with Section 6.1(b) of the Contract, the Contract Price may be adjusted at the time of 
placement of the purchase order for the battery storage equipment in accordance with the following 
procedure.  The following definitions shall apply for the application of this price adjustment. 

Base Contract Price (“BCP”) = $113,170,096 

Battery Nameplate Rating (“BNR”) = 293,289 kWh 

Contract Price Adjustment Factor (“CPAF”) = $10/kWh per 100,000 RMB per tonne change in the 
Lithium Carbonate Price 

Contract Price Basis (“CPB”) = 254,000 RMB per tonne of lithium carbonate 

Lithium Carbonate Price Adjustment Deadband (“Deadband”) = +/- 10% 

Lithium Carbonate Price (“LCP”) = Lithium pricing based on spot prices for Lithium Carbonate, 
99.5% Li2CO3 min, battery grade, traded in China as reported by Trading Economics for the day in 
question at https://tradingeconomics.com/commodity/lithium.  

The Contract Price shall be adjusted in accordance with the following calculations: 

(a) For a Lithium Carbonate Price between 228,600 and 279,400 RMB per tonne, there shall be no 
change to the Contract Price. 
 

(b) For a Lithium Carbonate Price above 279,400 RMB per tonne, the Contract Price shall be 
adjusted as follows: 

Adjusted Contract Price = BCP + (LCP – CPB) x CPAF x BNR 

For example, if the LCP = 354,000 RMB per tonne, the Adjusted Contract Price would be: 

$113,170,096 + [(354,000 RMB per tonne – 254,000 RMB per tonne) x ($10/kWh) / (100,000 
RMB per tonne) x 293,289 kWh] = $116,102,986 
 

(c) For a Lithium Carbonate Price below 228,600 RMB per tonne, the Contract Price shall be 
adjusted as follows: 

Adjusted Contract Price = BCP + (LCP – CPB) x CPAF x BNR 

For example, if the LCP = 154,000 RMB per tonne, the Adjusted Contract Price would be: 

$113,170,096 + [(154,000 RMB per tonne – 254,000 RMB per tonne) x ($10/kWh) / (100,000 
RMB per tonne) x 293,289 kWh] = $110,237,206 

A tabular representation of these Contract Price adjustment calculations is as follows: 

 



Lithium Carbonate 
Price (RMB / tonne) 

Lithium Carbonate Price 
movement  

Contract Price 
adjustment 

Adjusted Contract 
Price 

254,000 No Change 0 $113,170,096 

228,600 to 279,400 10% + or - movement 
(deadband) 

0 $113,170,096 

354,000 Price has increased by 
100,000 RMB / tonne 

293,289 kWh x $10 = 
$2,932,890 

$116,102,986 

154,000 Price has decreased by 
100,000 RMB / tonne 

293,289 kWh x -$10 =  
-$2,932,890 

$110,237,206 

 

All other prices and terms of the Contract shall remain unchanged. 



EXHIBIT W 

CRITICAL SPARE PARTS LIST 
 
 

High Voltage Breaker 
 
Substation Station Service Transformer 
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followed the evaluation protocols finalized in advance of RFP issuance, and identifying any areas 
with which we might disagree with PNM or require additional clarification.  

II. Analysis 
In this section, we provide our analysis of PNM’s Phase 1 evaluation results. Overall, we found 
PNM’s results reasonable. 

A. Compliance with RFP, Evaluation Documents 

Section 8.2.1 of the RFP states: 

The evaluation will be conducted in three phases with “Phase One” being an initial screening 
of the Proposals for compliance with the RFP minimum requirements (See, e.g., Part 5 and 
Part 6), for compliance with the Proposal Prerequisites (See Section 1.4), for compliance with 
the Supplier Risk Security Screening Questions (See Section 3.6), and for proof of an 
executable plan supporting the proposed Guaranteed Start Date. The Phase One screening 
process will be performed for each Proposal to determine if all required information has been 
provided and minimum requirements satisfied. Material deficiencies may disqualify a 
Proposal from further consideration, and the Respondent will be notified in such event. PNM 
may reject incomplete or unclear Proposals from further consideration or contact 
Respondents for clarification, pursuant to Section 8.1 of this RFP.   

The Bid Evaluation Protocols, which are non-public, elaborated on the Phase 1 evaluation process, 
stating: 

Proposals will initially be reviewed for completeness. Any missing information identified by 
the RFP Administration Team or EPC Support Team, as applicable, will be requested from 
Bidders.  

Proposal attributes will be summarized in the Bid comparison tool (Attachment B). Initial 
observations will be summarized and presented based on the Bid comparison template. 
Considering the initial review of Proposals, information provided in response to Bidder 
questions and clarifications, and the trends observed in the Bid comparison, Bidders and/or 
Proposals may be eliminated from consideration based on the evaluation by the RFP 
Administration Team (with input from the EPC Support Team regarding EPC Proposals) and 
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with the Project Manager’s approval. Elimination during Phase 1 would be limited to 
Proposals that do not comply with (i) the Proposal Prerequisites in Section 1.4 of the RFP 
Instructions to Bidders, (ii) the Supplier Risk Security Screening Questions issued with the 
RFP, (iii) law regarding the possession of a required contractor’s license associated with EPC 
and BT Proposals (iv) other minimum resource requirements as identified in Sections 4, 5 and 
6 of the RFP Instructions to Bidders, or (v) are otherwise incomplete after requesting 
additional information based on the RFP requirements or (vi) possess significant feasibility or 
viability concerns as compared to similar Proposals, including consideration of (a) the 
Bidder’s prior history of project performance, (b) the Bidder’s prior history of project 
defaults, or (c) Bidder’s lack of experience with the technology at the size and scale 
proposed. Reasons for elimination will be documented, a Phase 1 Bid evaluation report will 
be prepared and issued for review by the Independent Evaluator, and Bidders will be notified 
accordingly at the end of Phase 1.1 

In our view, PNM conducted the Phase 1 evaluation in a manner that was consistent with the RFP 
documents, including the non-public evaluation protocols. PNM evaluated each bid for completeness 
and compliance with the RFP requirements. This included a review of each bid’s compliance with the 
RFP’s stated “Proposal Prerequisites.”2 Bids removed from further consideration during the Phase 1 
Evaluation process were done for reasons that were consistent with the RFP, as we explain below. 

PNM documented its Phase 1 evaluation in the Phase 1 Report, which was shared with Bates White, 
consistent with the RFP.  

B. Bids Received 

Bids specifying a May 1, 2026 Guaranteed Start Date (or earlier) were due on January 12, 2023. Bids 
were received through PNM’s secure file transfer bidding platform. Bates White had access to the 
bidding platform, which allowed bidders to submit their proposals as well as to engage in questions 
and answers with PNM. The due date for bids specifying Guaranteed Start Dates later than May 1, 
2026 came later, but would be submitted on the same bidding platform in the same RFP. Both PNM 
and Bates White ensured that all bids received were received before the deadline. Two bids 
(explained below) were late and did not pass Phase 1 of the evaluation. 

 
1 Bid Evaluation Protocols, section 6.1. 
2 RFP, Section 1.4. 
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Twenty-one (21) bidders submitted bids, representing thirty-one (31) projects and a total of fifty-eight 
(58) bid variants for consideration. The bids represented a variety of technologies, including: 

 25 bids for solar PV + energy storage systems (“ESS”) 

 15 bids for standalone ESS 

 10 bids for standalone solar PV 

 3 bids for demand-side resources (“DSR”) 

 2 bids for standalone wind 

 2 bids for natural gas-fired aeroderivative turbines (“Aero”) 

 1 bid for natural gas-fired reciprocating internal combustion engine (“RICE”) 

The bids also included a variety of contractual vehicles, including: 

 35 power purchase agreements (“PPAs”) 

 10 energy storage agreements (“ESAs”) 

 8 engineering, procurement, and construction agreements (“EPC”) 

 3 DSR agreements 

 2 build-transfer agreements (“BT”) 

The RFP specified two locational preferences. Projects that were sited either (a) on Navajo Nation 
lands or (b) in the Central Consolidated School District (“CCSD”) would be preferred in the 
evaluation.3 Thirteen (13) bids were received from the CCSD, representing five bidders and five 
projects. No bids were received on Navajo Nation land. 

Table 1 provides a high-level summary of the bids received. 

 

 

 
3 Bid Evaluation Document, section 1. 
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C. Phase 1 Evaluation Results  

Of the 58 bid variants received, 18 failed to meet the minimum requirements of the RFP and were 
eliminated by PNM from further evaluation. Details on those eliminations (and our assessment of 
each) is as follows. 

 Bids 7-2, 7-4, 9-1: Each of these bids failed to demonstrate that the bidder possessed the 
necessary New Mexico Contractor’s License. The RFP required all EPC and BT bidders to 
“submit proof of having a valid contractor’s license in accordance with the New Mexico 
Construction Industries Division.”4 PNM offered both bidders the chance to cure this 
deficiency in their respective bids. Neither bidder adequately addressed this deficiency. We 
agreed with PNM’s exclusion of these bids from further evaluation. Bids 7-2 and 7-4 were 
the only two BT bids received in the RFP, while bid 9-1 was from  

. 
 Bids 22-3, 22-4: These bids were submitted after the RFP’s stated deadline for bids and thus 

were excluded by PNM from further evaluation. Notably, these bids were from  
 

. Bates White agreed with the exclusion of these 
bids from further evaluation. 

 Bids 18-1, 18-2.1, 18-2.2, 22-2, 27-1, 27-2, 41-1.1, 41-1.2, 43-2.1, 43-2.2, 46-1: Each of 
these bids did not meet the RFP preference to “be accepted into PNM’s Generator 
Interconnection Queue in Cluster 13 or earlier.”5 These bids were in either Cluster 14 or 15. 
For such bids, the RFP called for “an assessment of the viability of the quoted Guaranteed 
Start Date by PNM’s transmission team.”6 In each case, PNM concluded that the bids did not 
include sufficient justification or documentation that the quoted capacity can be delivered to 
PNM’s load by the proposed Guaranteed Start Date. Bates White discussed this issue with 
PNM, seeking to understand why projects in Cluster 14 and 15 would likely fail to reach 
commercial operations by May 1, 2026. PNM Transmission provided their interconnection 
study timeline and we agreed that the referenced bids all contained substantial risk in meeting 
a Guaranteed Start Date of May 1, 2026. As such, we found the exclusion of these bids 
reasonable. Worth noting is that bids 22-2 and 22-3 were bid by . Given 
that each of these bids was eliminated due to the viability of their interconnection schedules 
relative to the May 1, 2026 date, all such bids were allowed to be resubmitted with a later 
Guaranteed Start Date for the evaluation of the 2027/2028 bids. 

 
4 RFP, section 1.4. 
5 RFP, section 1.3. 
6 RFP, section 1.3. 
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 Bids 43-1.1, 51-1: Both projects were eliminated by PNM due to a lack of sufficient 
justification or documentation that the quoted capacity could be delivered to PNM’s load by 
the proposed Guaranteed Start Date. We inquired with PNM Transmission regarding these 
exclusions. For Bid 43-1.1, PNM Transmission provided a detailed explanation of how the 
bid could not reach commercial operations until at least the fourth quarter of 2025, which was 
several months later than the bid’s Guaranteed Start Date of May 1, 2025. (The bidder also 
submitted the same project as a separate bid variant with a Guaranteed Start Date of May 1, 
2026—this bid was passed through the Phase 1 evaluation process.)  For Bid 51-1, PNM also 
provided a detailed explanation of the risks associated with this bid’s proposed schedule and 
why it was unlikely to meet its Guaranteed Start Date of May 1, 2026. Given these 
explanations, we found that the exclusion of these bids was reasonable. 

 

All other bid variants were passed through the Phase 1 evaluation process to be evaluated in Phase 2. 
In total, forty (40) bid variants from sixteen (16) bidders representing twenty-one (21) projects passed 
Phase 1. These included:  

 17 bids for solar PV + ESS 

 10 bids for standalone ESS 

 7 bids for standalone solar PV 

 3 bids for DSR 

 1 bid for standalone wind 

 2 bids for natural gas-fired aeroderivative turbines (“Aero”) 

 0 bids for natural gas-fired RICE 

 

The transaction type for these bid variants breaks down as follows: 

 25 PPAs 

 5 ESAs 

 7 EPCs 
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Transmission, and (h) our discussions with PNM evaluators regarding the RFP and Phase 2 
evaluation. We apply our own independent assessment of the Phase 2 evaluation criteria, determining 
if PNM followed the evaluation protocols finalized in advance of RFP issuance, and identifying any 
areas with which we might disagree with PNM or require additional clarification.  

1. Analysis 
In this section, we provide our analysis of PNM’s Phase 2 evaluation results. Overall, we found 
PNM’s results reasonable. 

A. Compliance with RFP, Evaluation Documents 

Section 8.2.2 of the RFP explains the Phase 2 evaluation process. The purpose of Phase 2 is to select 
a shortlist of bids from those that passed the Phase 1 evaluation. PNM’s approach was to establish a 
shortlist consisting of “best-in-class” bids of each technology offered in response to the RFP. The 
Phase 2 evaluation ranked bids based on both price and non-price evaluation factors. Accordingly, 
Phase 2 included both a Price Evaluation and Non-Price Evaluation. The Price Evaluation is as 
follows: 

PNM will rank all Proposals from a cost standpoint. The price screening consists of measuring 
each Proposal’s total delivered cost of energy, including:  

(a) Capital costs and/or capacity costs; 

(b) Fixed operation and maintenance costs; 

(c) Variable production costs; 

(d) Fuel and water costs; 

(e) Transmission costs, including third party wheeling; 

(f) Operational costs, including system regulation requirements as a result of the project; 

(g) Other system benefits (including accounting for availability of RECs) or costs (including 
impact to system losses); 

(h) Opportunities for marketing of excess energy; 

(i) Any additional costs that are required, but not provided for in the Proposal; and 
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(j) Financial implications of accounting and tax treatment.1 

The Non-Price Evaluation, which acts to measure “the viability of the project and the Respondent’s 
ability to deliver the project as proposed,” included the following factors: 

A. Project viability including: 

a) Project development and permitting status, including any potential for delay as the result of 
a Respondent’s need for regulatory actions or approvals or for permitting, land acquisition, 
licensing, transmission interconnection, or transmission service;  

b) Commercial viability, maintainability, and maturity of technology proposed at the scale 
quoted;  

c) Detailed project critical path schedule identifying all important development elements, 
environmental permit milestones and their timing;  

d) Respondent’s experience with technology and contract structure proposed; and  

e) Viability of performance and capacity quoted.  

B. Contribution to PNM’s overall system reliability. (i.e. the project’s operational control or 
lack thereof and its effect on PNM’s reliability metrics);  

C. Project Employment plan – measuring Respondent’s intention for employment of local, 
New Mexico work force, minority and woman-owned businesses, and apprentices for the 
construction of the facilities; 

D. Environmental and siting plan – An assessment of the emissions profile, environmental 
footprint and overall environmental feasibility for each project, site, access, permits, and all 
necessary right of ways; and  

E. Respondent’s OSHA Safety records.2 

The Bid Evaluation Protocols, which is non-public, elaborated on the Phase 2 evaluation process. It 
stated that, if necessary, “additional Bidder questions and clarifications will be issued by the RFP 
Administration Team considering input and feedback from the EPC Support Team.”3 PNM’s subject 
matter experts would continue to be involved in the evaluation, as required.4 The shortlist “will be 
established based on total evaluated delivered cost of energy and total evaluated delivered cost of 
capacity as well as the overall viability of the Proposal with respect to its ability to achieve 

 
1 RFP, section 8.2.2.1. 
2 RFP, section 8.2.2.2. 
3 Bid Evaluation Protocols, section 6.2. 
4 Bid Evaluation Protocols, section 6.2. 
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B. Phase 2 Evaluation Results  

In Phase 1, PNM selected forty (40) bids from sixteen (16) bidders representing twenty-one (21) 
projects. These included:  

 17 bids for solar PV + ESS 

 10 bids for standalone ESS 

 7 bids for standalone solar PV 

 3 bids for DSR 

 1 bid for standalone wind 

 2 bids for natural gas-fired aeroderivative turbines (“Aero”) 

 0 bids for natural gas-fired RICE 

The contract types for these offers are as follows: 

 25 PPAs 

 5 ESAs 

 7 EPCs 

 3 DSR agreements 

 0 BTs 

Collectively, the bids that passed Phase 1 included a total of 4,783 MW of generation capacity and 
7,467 MWh of energy storage capacity. When accounting for the maximum capacities available at 
each site (i.e., accounting for mutual exclusivity of bids), the bids that passed Phase 1 totaled 2,693 
MW of generation capacity and 4,997 MWh of storage capacity. The projects that were evaluated in 
Phase 2 are shown in Table 1 below. 
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In our view, PNM conducted the Phase 2 evaluation in a manner that was consistent with the RFP 
documents, including the non-public evaluation protocols. PNM assessed all bids that passed the 
Phase 1 evaluation and assessed each via PNM subject matter expert feedback, lifecycle financial 
analysis, an assessment of total delivered cost, and viability of delivering the project within the 
proposed timeline. Resources were evaluated in Phase 2 using the weighted scoring matrix identified 
in the RFP documents.  

PNM solicited and received clarifying information from bidders in carrying out the Phase 2 
evaluation and shortlist development. All observed communications were conducted through the RFP 
website portal. PNM’s subject matter experts, including EPC and transmission experts, provided 
feedback and input into the evaluation.  

PNM’s shortlist represents the “best-in-class” proposals of each technology offered in response to the 
RFP. PNM’s shortlist includes several bids in CCSD. (No bids were received from projects to be 
located on Navajo Nation land.)   

The shortlist was unable to include sufficient resources in all available technologies to fill the quantity 
targets. However, this was due a lack of viable bids across all technologies. The shortlist does not 
include any projects with known fatal flaws and maintained viable bids that offered the most 
attractive delivered cost of energy and capacity. 

Bids were eliminated for two primary reasons. First, many were eliminated due to uncompetitive 
pricing, consistent with the RFP and bid evaluation protocols. Second, many bids were eliminated 
due to estimated interconnection in-service dates that were materially beyond the RFP stated COD 
deadline of May 1, 2026. As we explain below, we found PNM’s decisions reasonable and found they 
followed the evaluation documents. 

Consistent with the RFP design and PNM’s Phase 2 evaluation, we address the bids selected (and 
unselected) by technology category below. 
 

1. Solar PV Bids 

Seven bid variants from three bidders representing three projects were evaluated in Phase 2. Table 2 
below shows the solar PV bids, Short List selections (in white), and unselected bids (in gray). Bids 7-
1.1 and 7-1.2 were unselected due to feedback from PNM Transmission that the network upgrades 
necessary to reliably interconnect this project would not be completed before May 1, 2026. 
Specifically, PNM Transmission estimated that the project would not meet its interconnection in-
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service date until three years after the “notice to proceed” (“NTP”) date, which is the date on which 
PNM expects to receive a final, non-appealable approval of projects from the New Mexico PRC.16 
Given that PNM expects the NTP and PRC approval date to be June 30, 2024, the project would not 
be able to meet a May 1, 2026 Guaranteed Start Date. Bid 11-1 was also eliminated, for two reasons. 
First, PNM had concerns with the bid’s schedule. The bidder requested an NTP date (including PRC 
approval) of September 30, 2023 in order to meet the bid-in Guaranteed Start Date, citing “long-lead 
times for some major equipment” associated with the project.17 Second, the project’s bid price was 
considerably higher than all other solar PV bids. At an LCOE of $ /MWh, the bid was 61% more 
expensive than the marginal (i.e., most expensive selected) solar PV bid and 62% higher than the 
simple average bid price of all other solar PV bids received. PNM selected four solar bids from a 
single bidder and a single project,  
project (bid 23, including four total variants). Bates White agreed with the solar PV shortlist 
selections and unselected bids.

 
16 RFP, section 1.4. 
17  January 20, 2023 response to question 3 from PNM. 
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shortlist. PNM explained that it considered these three issues as contributing to the 
questionability of the “overall viability of the Proposal with respect to its ability to achieve 
commercial operation by the required Guaranteed Start Date,” which is a primary objective of 
the Phase 2 evaluation as identified in the RFP. PNM explained that the Bidder’s proposed 
commercial terms were far from those requested in the Form Agreement as well as any others 
recently contracted by PNM suggesting the potential for an extended contract negotiation. 
PNM noted that the key team member’s largest solar project is 10 MW with no experience in 
New Mexico or with Investor-Owned Utilities and the request for a release in 2023 and an 
estimated commercial operations date on the same date as the Guaranteed Start Date 
represents a questionable project schedule with little to no margin for an RFP that is focused 
on the most viable projects to support the requested Guaranteed Start Date. It should also be 
noted that Bid 12-1 also scored lower than all other shortlisted solar PV + ESS bids. 

 Bid 16-3 went unselected as well. PNM noted that this bid was not cost competitive and also 
was subject to an increased risk of curtailment given that it would be co-located with another 
resource. Bid 16-3 was among the most expensive solar PV + ESS bids evaluated on both an 
LCOC and LCOE basis. Bid 16-3 would also be placed behind the interconnection of existing 
wind projects that currently fill the interconnection capacity. Bid 16-3 would be secondary to 
the export of wind generation from the site. As such, PNM claimed it would be difficult to 
forecast the ability to fully utilize the wind, solar, and storage projects to the extent that PNM 
would desire to dispatch these resources.   

 Bids 17-2.1 and 17-2.2 were two bid variants involving the same project, with 17-2.1 having 
a first-year bid price that would be escalated a year during the contract term and 17-2.2 
being a non-escalated price option. The non-escalated bid was ranked  than other 
unselected bids (12-1 and 16-3). PNM also had concerns associated with project viability 
related to this bidder’s experience in delivering similar projects. Specifically, the bidder had 
limited experience, particularly in the U.S., in delivering similarly-sized solar PV + BESS 
projects as the 90 MW solar PV + 200 MWh ESS  project proposed here. The bidder 
acknowledged through Q&A with PNM that the “two most similar projects developed and 
sold and that are currently operational are  

.”21   

 Bid 22-1, an  sponsored by , went unselected due to its uncompetitive 
price offer and concerns about the project’s schedule. Bid 22-1 was the  scoring 
solar PV + ESS bid on an LCOE basis and was outperformed by all shortlisted offers on an 

 
21  January 20, 2023 response to question 29 from PNM. 
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LCOC basis except bid 18-3. Moreover, the bidder specified an expected commercial 
operations date one month prior to its Guaranteed Start Date; when asked if the bidder would 
be willing to specify an earlier expected commercial operations date to increase the duration 
between these milestones in a manner more consistent with the RFP Form Agreements 
(Appendix A-1 and Appendix B-2), the bidder stated that due to “equipment lead times,” they 
“would not be comfortable making this date early unless NTP and NMPRC approval came 
earlier than June 30, 2024.”22 

PNM thus selected seven solar PV + ESS bids from three bidders representing three projects: (1) 
 project, with 165 MW of solar PV plus 50 MW ESS (18-3.1) 

or 100 MW ESS (18-3.2), (2)  project, with between 100 
MW and 200 MW of solar PV plus 50 MW to 100 MW of ESS across four bid variants (23-2.1 
through 23-2.4), and (3)  100 MW solar PV plus 100 MW ESS  project (25-1). 
Each of the selected bids outscored the unselected bids.   

Collectively, these projects offer a maximum total of 465 MW of solar PV, 300 MW of ESS capacity, 
and 258.3 MW of accredited capacity. During our review of PNM’s proposed Phase 2 results, Bates 
White noted to PNM that these capacity totals do not meet the maximum total capacity being sought 
in the RFP. We suggested reconsideration of bids 16-3 and 12-1. PNM responded with reasonable 
concerns about these two bids, which are explained above. Ultimately, Bates White agreed with the 
solar PV + ESS shortlist selections and unselected bids.

 
22  January 20, 2023 response to question 1 from PNM. 
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would not provide any ancillary services, and may be limited when customer assets are 
providing backup power to customers in the event of a grid outage.28 

As such, PNM advanced no DSR bids to the shortlist. We found this result reasonable, given the 
discussion above.  

 
28  January 20, 2023 response to question 7 from PNM. 
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followed the evaluation protocols finalized in advance of RFP issuance, and identifying any areas 
with which we might disagree with PNM or require additional clarification.  

1. Analysis 
In this section, we provide our analysis of PNM’s Phase 3 evaluation results. Overall, we found 
PNM’s results reasonable. 

A. Compliance with RFP, Evaluation Documents 

The purpose of Phase 3 is to evaluate all short-listed bids to select a project or portfolio of projects 
that best meets the objectives of the RFP. Section 8.2.3 of the RFP explains the Phase 3 evaluation 
process: 

Short-listed Proposals will undergo further assessment in the Phase Three evaluation. The 
Phase Three evaluation will involve portfolio system modeling, more in-depth assessment of 
the pricing factors noted [earlier in the RFP], additional due diligence assessment of the 
ability to achieve the project schedule, as well as comparison and ranking of additional non-
price factors. All factors will be ranked in a Proposal ranking matrix to assist in the final 
selection of Proposals. The results of the ranking matrix will be considered in conjunction 
with portfolio economics and system reliability evaluation results from the system portfolio 
modeling analyses. From the final set of short-listed Proposals, PNM will select the preferred 
alternative or combination of alternatives and will pursue negotiations to secure resources. 
Provided the parties successfully negotiate an Agreement for the project, PNM will then 
make appropriate filings seeking approval from the Commission based on the negotiated 
terms of the Agreement(s).1 

The RFP identified the “additional non-price factors” included in Phase 3, including (a) 
commercial/contract compliance, (b) respondent characteristics, (c) environmental considerations, (d) 
project design plan and characteristics, (e) electrical interconnection plan and transmission system 
benefits, and (f) community/stakeholder considerations.2 The RFP also allowed PNM to consider 
potential benefits from the projects through participation in the California ISO’s Energy Imbalance 
Market, a market in which PNM is a participant.3 

 
1 RFP, section 8.2.3. 
2 RFP, section 8.2.3.1. 
3 RFP, section 8.3.2.1. 
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The Bid Evaluation Protocols document, which is non-public, elaborated on the Phase 3 evaluation 
process. It stated that, if necessary, “additional Bidder questions and clarifications [may be] issued, as 
required, and more in-depth PNM SME reviews [will take] place.”4 The Bid Evaluation Matrix “may 
be further refined for the shortlisted resources to identify those, by technology, that evaluate most 
favorably.”5 The Bid Evaluation Protocols stated that “various portfolios will be evaluated and 
analyzed via PNM’s system portfolio modeling tools” and that “the system portfolio modeling will be 
utilized to determine several new resource portfolios that best satisfy the RFP objectives.”6 The 
Protocols further stated: 

Following the completion of the scoring matrices and the portfolio modeling, both with the 
‘as-evaluated’ costs and the risk-adjusted costs, PNM may pursue contract negotiations with 
one or more Bidders. Due to timing constraints associated with the May 1, 2026 resources, 
PNM may also advance initial provisional negotiations sooner than completion of the 
evaluation based on Proposals under consideration and pending results of the final evaluation. 
PNM anticipates advancing multiple Proposals into a final shortlist selection to maintain 
leverage and competitive forces and to retain alternative Proposals should negotiations with 
selected Bidders be unsuccessful. 

At the conclusion of Phase 3, a Phase 3 Evaluation Summary report will be issued and 
provided to the Independent Evaluator for review. Bidders will be notified accordingly 
regarding potential selection or non-consideration.7 

In our view, PNM conducted the Phase 3 evaluation in a manner that was consistent with the RFP 
documents, including the non-public Evaluation Protocols. PNM evaluated all bids that passed the 
Phase 2 evaluation. These “short list” projects included 18 project variants from 7 bidders and 9 
projects, including: 

 Four standalone solar bids, all offered under a PPA structure 

 Six standalone BESS bids, with three offered under ESA contracts and the others under EPC 
arrangements 

 Seven solar-plus-storage bids, all offered under PPAs 

 One gas-fired aeroderivative bid offered under an EPC structure 

 
4 Bid Evaluation Protocols, section 6.3. 
5 Bid Evaluation Protocols, section 6.3. 
6 Bid Evaluation Protocols, section 6.3. 
7 Bid Evaluation Protocols, section 6.3. 
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 PNM updated its bid summary document to reflect the Phase 3 evaluation work. 
PNM engaged in bidder meetings with shortlisted bidders and sought further clarifications of bid 
terms with bidders through the bidding platform. PNM considered the results of the portfolio 
modeling alongside other critical information about each bid in selecting a final award group. PNM 
documented its Phase 3 evaluation in the Phase 3 Report, which was shared with Bates White, 
consistent with the RFP. Bates White reviewed PNM’s portfolio modeling assumptions, inputs, and 
results. We were in regular contact with PNM in the latter stages of Phase 3, particularly as results 
were presented and other issues arose regarding imputed debt (explained below). In addition to 
conference calls with PNM, we provided PNM with direct written feedback including numerous 
questions and comments on PNM’s Phase 3 evaluation. PNM provided Bates White with written 
responses to our questions and comments. The final award group was developed consistent with the 
RFP documents and, as we explain below, was reasonable. We provide details of the Phase 3 
Evaluation process below. 

B. Description of Portfolio Modeling Process 

The Phase 3 evaluation was largely conducted by PNM’s resource planning team using 
commercially-available, off-the-shelf production cost simulation modeling software.8 Modeling 
inputs were developed by PNM’s RFP administration team and provided to the resource planning 
team; the EPC support team provided additional inputs and assumptions to be used in the model (e.g., 
resource characteristics, O&M costs). The model sought to determine the lowest cost portfolio of new 
resources to meet forecasted customer load needs, including all reliability planning constraints and 
applicable environmental regulations. 

To accomplish this, the model required myriad inputs and assumptions, which included: 

 Costs, performance characteristics, commercial operations dates, and asset life of short-listed 
RFP resources. These inputs come from the bidders themselves, with the exception of the 
effective load carrying capability (“ELCC”) of each resource, which we explain below. 

 Costs, performance characteristics, commercial operations dates, and asset life of existing 
PNM resources. These inputs reflect the assets that currently serve PNM’s ratepayers and are 
intended to be consistent with PNM’s Integrated Resource Plan (“IRP”) process and 
modeling. 

 
8 PNM used the EnCompass model for this purpose.   
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 Forecasted PNM load, using PNM’s most up-to-date base case load forecast. 
 Environmental limits and requirements. These include resource-specific limitations (e.g., 

emissions limitations associated with Section 62-19-10(D) of the New Mexico Public Utility 
Act) and PNM-wide requirements (e.g., Renewable Portfolio Standard (“RPS”)). 

 Reliability requirements, which is based on a specified loss of load expectation (“LOLE”) 
over the planning horizon, and is explained further below. 

 Transmission system capabilities and limitations, which reflects PNM’s existing transmission 
assets. 

 Fuel prices, which are consistent with those used in PNM’s IRP process. 
 Generic resource capital costs and characteristics that would be available to the model in 

future years in the planning horizon. 

PNM conducted sensitivity modeling runs on several of these variables, including load forecasts, 
LOLE assumptions, and fuel prices. These sensitivities are important, as they allow for a more robust 
review of the competing portfolios’ performances and avoid portfolio selections that are overly 
dependent on extreme assumptions around a single variable. 

The ultimate metric PNM used to judge resource portfolios is the net present value (“NPV”) of 
PNM’s revenue requirement (“NPVRR”) for the planning horizon (in this case, 20 years), accounting 
for all the costs of the new and existing resources.  

Before we turn to the results of the Phase 3 evaluation, we highlight three key inputs to the model. 

1. RFP Resource ELCCs 

Determining the usefulness in a given resource’s contribution to addressing system capacity needs is 
not done by simply attributing the resource’s entire nameplate capacity to the existing set of system 
resources. Instead, it is important to incorporate the specific technology of the resource to ensure that 
the capacity contribution of that resource is accurate. This is particularly important in systems that 
have higher levels of renewable energy penetration. To take a highly simplified example, consider a 
system that has peak demand of 1,000 MW. A system of 1,000 MW of solar PV resources would not 
be a reliable solution, despite its total nameplate capacity of 1,000 MW. The PV-only system would 
only produce electricity during the daylight hours (and not always at full capacity). By contrast, a 
1,000 MW gas-fired turbine would be able to produce its full nameplate capacity (or close to it) as 
needed.  
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To account for these and other realities and complexities in assessing resource capacity contributions, 
PNM (and many other utilities) use loss-of-load probability models9 to assess the “effective load 
carrying capability,” or ELCC, of each resource. ELCC essentially determines the capacity 
contribution, in MW, that can be relied upon in meeting the utility’s peak demand, plus planning 
reserve margin, over the planning horizon. Importantly, resource ELCCs can change dramatically as 
renewable penetration increases. For example, as solar penetration increases, a utility’s “net load” – 
load, minus renewable generation – decreases, which can shift that utility’s peak hours to evening 
hours when solar generation stops producing. Thus, in systems with no solar resource penetration, 
new solar resource ELCCs will be much higher than those in systems with high amounts of solar 
resource penetration.  

PNM accounted for this phenomenon by using resource-specific ELCCs for its renewable generation 
resources and energy storage resources. PNM used values consistent with its 2020 IRP. New solar PV 
received ELCCs between 0% and 6% of nameplate capacity, depending on solar penetration; new 4-
hour duration battery storage resources had ELCCs between 24% and 93% of nameplate capacity, 
depending on battery storage penetration. It is our understanding that PNM has committed to update 
its ELCC studies,10 but those updates were not used in the Phase 3 evaluation. We recommend PNM 
continue to monitor and, where appropriate, update its ELCC studies and use its most updated ELCC 
values in future evaluations and planning exercises.  

2. Reliability Planning Standard (LOLE) 

One of the more important planning criteria electric utilities must determine is the amount of excess 
capacity to carry in order to maintain reliability – this accounts for the fact that not all resources will 
be on line at all times or perform as expected. This excess is known as a “planning reserve margin.” 
For example, if a utility forecasts a peak demand of 1,000 MW, and has a 10% planning reserve 
margin, the utility will seek to ensure 1,100 MW of resource capacity. 

To determine the appropriate planning reserve margin, utilities may rely upon a calculation of the loss 
of load expectation, or LOLE, for their system given a peak demand forecast and a modeled supply 
portfolio. LOLE is a common metric calculated by production cost simulation and capacity expansion 
models that determines, for a given time period, the number of hours in which the system would have 
insufficient supply to meet demand. The most common time horizon for reporting the LOLE is the 

 
9 PNM uses the off-the-shelf, commercially-available model SERVM. 
10 RFP, page 7. 
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number of days in a year that supply would be insufficient to meet demand. Utilities, including PNM, 
use loss-of-load probability modeling software to do this; PNM uses SERVM. 

Many utilities have established LOLE planning standards, and the most common is “0.1 LOLE,” 
which means that there will be one day in ten years in which the system’s supply would be 
insufficient to meet demand. PNM does not have a formally established standard. PNM has 
historically used 0.2 LOLE, a less stringent standard that translates to two loss of load event days in 
ten years. In its 2020 IRP report, PNM again used the 0.2 LOLE standard, but noted that “[i]n the 
future, we plan to transition to 0.1 days per year,”11 or to a 0.1 LOLE. 

In the Phase 3 evaluation, PNM considered both a 0.1 and 0.2 LOLE. We explain the results in 
section C. 

3. RFP Short-Listed Energy Storage Resource Costs (Fixed and 
Variable—Imputed Debt Issue) 

The RFP offered bidders substantial flexibility in their bids, allowing resource technologies, 
contract/ownership structures, and bid price options of all kinds. This included projects that included 
energy storage (either standalone or paired with renewable generation), allowing for third-party 
energy storage agreements (“ESA”) that include capacity price components, variable priced 
components, or both; third-party power purchase agreements (“PPA”) for projects paired with 
generation resources (allowing for fixed and/or variable pricing); and engineering, procurement, and 
construction (“EPC”) agreements that require specification of a lump sum payment to deliver the 
project (which would then be owned by PNM).  

While these flexibilities are a best practice of competitive procurement, PNM cannot control which 
options bidders select. In this instance, standalone BESS offers fell into three categories: (1) 
standalone BESS bids under ESAs with capacity charge ($/kW-month) bids; (2) standalone BESS 
bids under EPC contracts with lump sum ($) bid prices; and (3) solar PV plus BESS projects that 
include both a fixed capacity payment ($/kW-month) and a variable price component ($/MWh). The 
common factor in the non-EPC types of offers is that the bidder is paid a specified capacity payment, 
regardless of how the BESS system is used (i.e., how much energy it discharges to the grid).  

During the Phase 3 evaluation, PNM identified a concern with the fixed capacity payment structure 
for the standalone BESS projects bid under an ESA contract and PV+BESS projects bid under the 
PPA contract. PNM’s concern was that the fixed capacity payment structure would result in an on-

 
11 PNM 2020 IRP Report, page 45, n. 13. 
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Table 1 demonstrates that the lowest priced variable offers for BESS projects came from bids already 
on the shortlist. For paired solar-plus-storage projects, the lowest priced bids came mainly from 
projects already on the short list, though ’s and ’s variable priced bids were higher than 
those of  (12-1) and  (22-1). However, bid 25-1 – which has a 1:1 ratio of BESS 
capacity (100 MW) to its solar capacity (100 MW), which leads to higher ELCC values – produced 
the lowest levelized cost of capacity among the hybrid bids—this is shown in Table 2 below. Other 
bids, such as bids 22-1 and 12-1, had smaller battery installations relative to their PV capacity (and 
thus lower ELCCs), which means higher levelized costs of capacity for those projects. Moreover, 
PNM’s view (which was reasonable, in our view) was that the Phase 2 evaluation did not rely solely 
on pricing for the shortlist selection, and thus the volumetric pricing did not justify an alteration to the 
selected bids for the Phase 2 shortlist based upon the evaluated and ranked proposals. Additionally, 
after submitting its variable priced offers,  withdrew its bids (18-3.1 and 18-3.2) 
from further consideration.13  

Importantly, Table 1 includes only the bid prices as offered by the bidders but does not include other 
costs associated with the bids, including Gross Receipts Tax and losses from the BESS systems. 
Table 2 shows the levelized prices of the variable priced offers. Please note that variable priced offers 
from dissimilar resources (i.e., BESS and Solar & BESS) should not be compared. Gray-shaded 
projects are those not included on the short list. 

 

 

 

 

 

 

 

 

 

 
13 The bidder did not provide a reason for its withdrawal. 
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We also discussed the amount of debt imputation likely to occur. S&P’s debt imputation calculation 
depends on the portion of the ESAs that are considered for imputation (assumed to be 70% by PNM) 
and the risk reduction applied to the ESAs (assumed to be 50-75% by PNM). The risk reduction 
factor is typically driven by the certainty of cost recovery associated with the ESAs, where more 
certain cost recovery leads to higher discount factors. PNM is currently unable to recover the costs of 
the ESAs through a fuel adjustment charge, nor does PNM have a legislative mandate that assures 
cost recovery. PNM must recover the costs of the ESAs through base rates, unless PNM seeks an 
alternative approach (such as a rider) from the PRC. Such a request would carry regulatory risk, and 
PNM provided evidence demonstrating this risk. We considered multiple approaches to debt 
imputation, including targeting cash flow metric thresholds and imputation of equity. The selected 
method ultimately had no impact on the portfolio modeling results or the Phase 3 evaluation.  

Importantly, we inquired with PNM about whether it would actually pursue offsetting the cost of 
imputed debt with the PRC if it was to select fixed price offers. PNM confirmed it would likely 
pursue cost recovery. Given this, we found it reasonable that PNM sought variable-priced offers from 
energy storage bidders since it would be possible that the variable-priced offers – which were likely 
to have higher evaluated direct costs – would actually be lower cost to customers due to the avoidance 
of imputed debt and its effects. PNM was not obligated to select the variable price offers, but would 
only have the option to do so.  

C. Phase 3 Evaluation Results  

PNM conducted its portfolio modeling for the following resources, each of which was on the short list 
as having passed Phase 2. For energy storage projects with a fixed capacity payment, PNM modeled 
both the original bids and the variable-priced offers, if applicable.  
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 Bid 16-2, ’s 50 MW / 200 MWh  standalone BESS project was also selected 
in all 16 scenarios. 

 Bid 25-1, ’s 100 MW solar plus 100 MW / 400 MWh BESS  project was 
selected in 14 out of 16 scenarios. 

 Bid 35-1, ’s 60 MW / 240 MWh  BESS project was selected in 
13 out of 16 scenarios. 

No other project was selected in more than five scenarios. (Bid 23-2.4 was selected in five scenarios.) 
The overall uniformity of the model runs across the scenarios give us confidence that PNM identified 
the optimal subset of potential winning projects.  

PNM conducted additional modeling to test (a) different debt imputation methods, (b) changes in 
natural gas prices, (c) changes in supply technology costs, and (d) changes in CO2 prices. The results 
remained the same: bids 16-1 and 16-2 were selected in all 51 scenarios; bid 25-1 was selected in 46 
out of 51 scenarios; and bid 35-1 was selected in 40 out of 51 scenarios. No other bid was selected in 
more than 12 scenarios (bid 35-4). 

PNM’s RFP sought capacity of 200-1,000 MW, with up to 500 MW being needed in 2026.16 (The 
evaluation of the bids with 2027 and 2028 CODs is ongoing.) During the Phase 3 evaluation, PNM 
determined that in order to meet the 0.2 LOLE standard, it would require approximately 210 MW of 
capacity; under the 0.1 LOLE standard, the amount of capacity needed would be 270 MW.17 Here, the 
summation of the three leading bids – 16-1, 16-2, and 25-1 – would result in a total accredited 
capacity of 228 MW. Thus, the three leading bids would be sufficient to meet the 0.2 LOLE standard, 
but not the more stringent 0.1 LOLE standard. To achieve the minimum to meet the 0.1 LOLE 
standard, the next best bid (35-1) must be added to the portfolio, resulting in a total accredited 
capacity of 281 MW. PNM decided to pursue contracts with all four resources. 

Bates White’s role as independent evaluator did not include an analysis of the appropriate LOLE for 
PNM. We recognize that PNM has historically planned its system to a 0.2 LOLE standard, but 
indicated in its most recent IRP report that it planned to transition to a 0.1 LOLE. Here, we can say 
that, for the LOLE of 0.2, the selected projects (16-1, 16-2, and 25-1) represent the optimal portfolio. 
If an LOLE of 0.1 is pursued, the selected projects (16-1, 16-2, 25-1, and 35-1) represent the optimal 
portfolio. (PNM ultimately pursued the latter portfolio in planning to meet the 0.1 LOLE standard.)  

 
16 RFP, section 1.3. 
17 PNM’s June 12, 2023 presentation, slide 2. 
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	ARTICLE 1  Definitions and Rules of Interpretation
	1.1 Definitions.
	1.2 Rules of Construction.
	(A) The masculine shall include the feminine and neuter.
	(B) References to “Articles,” “Sections,” “Exhibits” or “Schedules” shall be to articles, sections, exhibits, or schedules of this PPA unless otherwise stated.
	(C) The Exhibits and Schedules attached hereto are incorporated in and are intended to be a part of this PPA; provided, that in the event of a conflict between the terms of any Exhibit or Schedule and the terms of this PPA, the terms of this PPA shall...
	(D) This PPA was negotiated and prepared by both Parties with the advice and participation of counsel. The Parties have agreed to the wording of this PPA and none of the provisions hereof shall be construed against one Party on the ground that such Pa...
	(E) The Parties shall act reasonably and in accordance with the principles of good faith and fair dealing in the performance of this PPA. Unless expressly provided otherwise in this PPA, (i) where the PPA requires the consent, approval, acceptance, ag...
	(F) Use of the words “include” or “including” or similar words shall be interpreted as “including but not limited to” or “including, without limitation.”
	(G) Use of the words “tax” or “taxes” shall be interpreted to include taxes, fees, surcharges, and the like.
	(H) All uses of the word “shall” in this PPA are to be interpreted as imperative and not permissive.

	1.3 Interpretation with Interconnection Agreement.
	(A) The Parties acknowledge and agree that the Interconnection Agreement shall be a separate and free-standing contract and that the terms of this PPA are not binding upon the Transmission Provider.
	(B) Notwithstanding any other provision in this PPA, nothing in the Interconnection Agreement shall alter or modify Seller’s or Buyer’s rights, duties and obligations under this PPA. This PPA shall not be construed to create any rights between Seller ...
	(C) Seller expressly recognizes that, for purposes of this PPA, the Transmission Provider shall be deemed to be a separate entity and separate contracting party whether or not the Interconnection Agreement is entered into with Buyer, an Affiliate of B...

	1.4 Interpretation of Arrangements for Electric Supply to the Project.
	(A) Seller’s arrangements for the supply of House Energy to the Project shall be separate and free-standing arrangements. Seller is responsible for independently securing a contract for necessary House Energy for the Project from the Local Provider, i...
	(B) Notwithstanding any other provision in this PPA, nothing in Seller’s arrangements for the supply of House Energy to the Project shall alter or modify Seller’s or Buyer’s rights, duties and obligations under this PPA. This PPA shall not be construe...
	(C) Seller shall have the right to consume energy concurrently generated by the Facilities for House Energy provided that any such House Energy shall not be included in the accounting of Metered Output delivered to Buyer by Seller under the PPA.  Sell...
	(D) In the case that Seller is required to use backfeed power from the grid to serve PPA Idle Losses, Buyer shall be responsible for the resultant imbalance.


	ARTICLE 2  Term and Termination
	2.1 Execution Date and Term.

	ARTICLE 3  Project Description
	3.1 Commercial Terms.
	3.2 Project.
	(A) Exhibit A provides a detailed description and implementation schedule (“Project Schedule”) of the Project, including identification of the major equipment and components that will make up the Project as well as key project construction and permitt...
	(B) Exhibit H identifies the expected first year total annual Energy to be delivered from the Project to the Point of Delivery and the corresponding capacity factor.

	3.3 Location.
	3.4 General Design of the Project.
	(A) Have the required panel space and 125V DC battery-supplied voltage to accommodate metering, generator telemetering equipment and communications equipment;
	(B) be equipped for and capable of automated control via the AGC;
	(C) use redundant communication and metering circuits from the Project to the System Control Center which operate independently for the purpose of telemetering, supervisory control/data acquisition, and voice and other communications as required for a...
	(D) supply Energy with minimal harmonic distortion in compliance with the requirements of the Interconnection Agreement and Prudent Utility Practices;
	(E) deliver Energy to Buyer, at the frequency specified by Buyer;
	(F) be capable of being started and stopped automatically in response to a remote signal from the System Control Center;
	(G) be capable of immediate and automatic disconnection in response to a remote signal from the System Control Center in the event of an Emergency Condition;
	(H) be capable of operation over an ambient temperature range of -20oF to 110oF within a relative humidity range of five percent (5%) to ninety five percent (95%); and

	3.5 Expected Commercial Operation Date.
	3.6 Extension.
	3.7 Delay Damages.
	3.8 Capacity Shortfall.
	3.9 Test Energy.
	3.10 Notice of Commercial Operation.
	3.11 Prohibition Against Acquisition, Importation, Transfer, or Installation. Seller is required to ensure that equipment, firmware, software, or any component thereof utilized in the Project is not prohibited by Applicable Law.  To the fullest extent...

	ARTICLE 4  AGC; Buyer Curtailment; Reliability Curtailment
	4.1 AGC; Buyer Curtailment and Reliability Curtailment.
	(A) Prior to the Commercial Operation Date or, if applicable, prior to the Test Period, Seller, at its sole cost and expense, shall install AGC at the Project and shall maintain such AGC throughout the Delivery Term capable of controlling each inverte...
	(B) Seller shall reduce Solar Energy Output from the Project during and to the extent of any Buyer Curtailment, which shall include any curtailment (a) requested by Buyer with the intended purpose of achieving economic savings by not purchasing energy...
	(C) Seller shall reduce Solar Energy Output from the Project during and to the extent of any Reliability Curtailment, Transmission Provider Curtailment or Buyer Curtailment.  With the exception of a Buyer Curtailment, Buyer shall not be required to pa...


	ARTICLE 5  Delivery and Metering
	5.1 Delivery Arrangements.
	(A) Seller shall secure transmission necessary to deliver the Energy to the Point of Delivery, including diligently negotiating and executing an Interconnection Agreement with the Transmission Provider, or, in the alternative, diligently negotiating a...
	(B) Buyer shall be responsible for costs required to deliver the Solar Energy Output from and beyond the Point of Delivery.  Except as provided in this Section 5.1 and Section 7.4, Seller shall not be responsible for costs and charges related to sched...
	(C) On a Day-ahead basis and no later than 4:00 a.m. MST, Seller, or Seller’s agent, shall make available to Buyer a 24-hour forecast of the Metered Output to be delivered to Buyer. In addition, Seller, or Seller’s agent, shall establish and maintain ...
	(D) Buyer shall be responsible for all necessary transmission service arrangements, including scheduling arrangements, if any, to take Metered Output at the Point of Delivery and deliver it to points beyond.
	(E) Seller shall be responsible for separately sourcing, metering and payment for an electrical power supply and associated power consumption for the Project auxiliary loads.

	5.2 Availability Reporting.
	5.3 Electric Metering Devices.
	(A) Seller shall ensure that the Energy sold and delivered pursuant to this PPA shall be metered and accounted for separately from any electric generation facility that utilizes the same Electric Interconnection Point. Seller shall ensure that Electri...
	(B) The following provisions of this Section shall govern Electric Metering Devices except to the extent the Interconnection Agreement modifies or otherwise conflicts with these provisions, in which case, the Interconnection Agreement shall govern.
	(C) All Electric Metering Devices used to measure the Energy made available to Buyer by Seller under this PPA and to monitor and coordinate operation of the Project shall be purchased and installed in accordance with the Interconnection Agreement at n...
	(D) Either Buyer or Seller may elect to install and maintain, at its own expense, secondary backup metering devices (“Secondary Metering”) in addition to the Back-Up Metering referenced above in Section 5.3(A) and the Electric Metering Devices, which ...
	(E) If any Electric Metering Devices or Secondary Metering, are found to be defective or inaccurate outside the bounds of the selected device’s manufacturer’s performance standards, they shall be adjusted, repaired, replaced, and/or recalibrated as ne...

	5.4 Adjustment for Inaccurate Meters.
	(A) In the event that the Primary Metering Device is found to be defective or inaccurate, the Parties shall first use Back-up Metering, followed by Secondary Metering, if installed, to determine the amount of such inaccuracy, provided, however, that s...
	(B) In the event that the Parties cannot agree on the actual period during which the inaccurate measurements were made, the period during which the measurements are to be adjusted shall be the shorter of (i) the last one-half of the period from the la...
	(C) To the extent that the adjustment period covers a period of deliveries for which payment has already been made by Buyer, Buyer shall use the corrected measurements as determined in accordance with this Article to recompute the amount due for the p...


	ARTICLE 6  Conditions Precedent
	6.1 Conditions Precedent.
	(A) Subject to Section 17.3, receipt of NMPRC Approval.
	6.2 Notice.  As soon as reasonably practicable after satisfaction of a condition precedent specified in Section 6.1 or after confirmation that a specified approval is not required, Buyer shall provide Seller written notice of such satisfaction or conf...


	ARTICLE 7     Sale and Purchase of Solar Energy Output
	7.1 Sale and Purchase of Solar Energy Output.
	7.2 Title and Risk of Loss.
	7.3 Future Environmental Attributes.
	7.4 Scheduling.
	(A) Seller and Buyer shall work together to arrange all scheduling services, in coordination with Seller’s NERC verified functional mapping requirements identified in Exhibit L, necessary to ensure compliance with WECC operating policies and criteria,...
	(B) If at any point during the Delivery Term, (i) an alternative market design is implemented in which the Project will or can participate in an energy market, or (ii) if either the Project, the Electric Interconnection Point or Buyer no longer reside...
	(C) Seller shall provide, or cause its operation and maintenance contractor to provide, to Buyer its good faith, non-binding estimates of the daily quantity of Solar Energy Output to be delivered by Seller to the Point of Delivery for each week (Sunda...
	(D) Unless otherwise specified by superseding policies or procedures of WECC, including the WECC pre-scheduling calendar, and the SCC as applicable, Seller shall, by 6:00 a.m. MST on each Day, submit a good faith estimate of the hourly quantities of S...
	(E) If, at any time following submission of a good faith estimate as described in Section 7.4(C) and (D) above, Seller becomes aware of any change that materially alters the values previously provided to Buyer, Seller shall promptly notify Buyer of su...

	7.5 Forced Outages.
	(A) Buyer and Seller shall promptly advise one another of events that may form the basis for a declaration of the existence or termination of Buyer Curtailment, Transmission Provider Curtailment, Reliability Curtailments, Seller Excused Hours or a Sel...

	7.6 Availability Guarantee.

	ARTICLE 8  Payment Calculations
	8.1 Billing Components.
	(A) Monthly Solar Energy Output Payment.  Subject to the provisions of this PPA, Buyer shall accept and pay for Solar Energy Output generated at the Project and delivered by Seller to Buyer.  Buyer shall pay Seller in accordance with Section 3.9 for a...
	(B)  If Supplemental Tax Incentives become available in connection with the Solar Energy Output, Seller shall, within thirty (30) Days of guidance regarding such availability, provide an analysis to Buyer of the benefits available under this PPA. At B...

	8.2 Payment Support Requirement.
	8.3 Survival on Termination.
	The provisions of this Article 8 shall survive the repudiation, termination or expiration of this PPA for so long as may be necessary to give effect to any outstanding payment obligations of the Parties due and payable prior to any such repudiation, ...


	ARTICLE 9  Billing and Payment Procedures
	9.1 Statements and Payment of Electricity Payments.
	(A) Seller shall read or have read on its behalf the Electric Metering Devices at the Point(s) of Delivery at 11:59 p.m. MST on the last Day of each Month, unless otherwise mutually agreed by the Parties.
	(B) Payments due shall be determined and adjusted in accordance with Article 8 and Section 4.1(B). From and after the start of the Test Period, Buyer shall pay to Seller, monthly in arrears, payments in accordance with the provisions of clause (C) below.
	(C) On or before the tenth (10th) Day of each Month following the Month in which the Test Period commences, Seller shall prepare an invoice showing the amount payable by Buyer pursuant to Article 8 of this PPA (in Dollars) payable to Seller for the pr...
	(D) Buyer shall, subject to Sections 9.5 and 9.9, pay all invoices within thirty (30) Days after the date Buyer receives Seller’s invoice. If Buyer should dispute a portion of the charges set forth on any invoice, it shall nonetheless pay all amounts ...
	(E) If banks in the State of New Mexico are permitted to close on any date on which any payment by Buyer would otherwise have been due, then Buyer shall make such payment on the Business Day that immediately follows such payment date.
	(F) All payments specified in this Section 9.1 shall be made to an account designated by Seller and notified to Buyer.

	9.2 Miscellaneous Payments.
	9.3 Currency and Method of Payment.
	9.4 Default Interest.
	9.5 Disputed Items.
	(A) Either Party (“Disputing Party”) may dispute in good faith the accuracy of a reading of the Electric Metering Devices and/or the accuracy of an invoice. Where a reading or bill is the subject of a dispute in good faith, the Disputing Party shall g...
	(B) All amounts paid as a result of the settlement of a dispute shall be paid with interest thereon at the Default Rate from the Day on which such payment originally fell due to and until the date such payment is made in full (both dates inclusive), u...

	9.6 Statement Errors.
	9.7 Taxes.
	(A) All Energy delivered by Seller to Buyer hereunder shall be sales for resale, with Buyer reselling such Energy. Buyer shall obtain and provide Seller an appropriate New Mexico Nontaxable Transaction Certificate prior to the date any sales under thi...
	(B) Seller shall be responsible and shall pay when due all income, gross receipts, compensating, use, valued added, employment, ad valorem, personal real property or other similar Taxes, including any associated interest and penalty assessments and an...
	(C) If a Party is required to remit or pay Taxes that are the other Party’s responsibility hereunder, such Party shall promptly reimburse the other for such Taxes. Consistent with Applicable Law, the Parties shall use all reasonable efforts to adminis...
	(D) The Parties shall provide each other, upon written request, with copies of any documentation respecting this PPA or the Project that may be reasonably necessary in the ordinary course of any inter-governmental, state, local, municipal or other pol...
	(E) Consistent with Applicable Law, the Parties shall cooperate to minimize Taxes; however, no Party shall be obligated to incur any extraordinary financial burden to reduce Taxes for which the other Party is responsible hereunder.

	9.8 Setoff and Payment Adjustments.
	9.9 Netting.
	(A) A Party at any time may offset against any and all amounts that may be due and owed to the other Party under this PPA, including damages and other payments that are owed by a Party to the other Party pursuant to this PPA. Undisputed and non-offset...
	(B) If Seller and Buyer net their obligations to each other under this PPA, then such amounts will be aggregated, and Seller and Buyer will discharge their obligations to pay through netting of payments on a current accounting basis. If the amounts ow...

	9.10 Survival on Termination.

	ARTICLE 10  Operations and Maintenance
	10.1 Construction of the Project.
	(A) Seller will diligently pursue the development and construction of the Project using commercially reasonable efforts consistent with Prudent Utility Practices and in compliance with the terms and conditions of the Interconnection Agreement, the PPA...
	(B) On and after the start of construction and through the Commercial Operation Date, Seller will provide Buyer monthly construction updates no later than the 15th Day of each month.  At a minimum, monthly updates shall include the Project Schedule an...
	(C) Seller may not modify, alter or otherwise change the Project without the prior written consent of Buyer, except (i) as required by Prudent Utility Practices or Applicable Law; or (ii) for modifications, alterations, expansions or other changes tha...
	(D) Seller shall designate (by a written notice delivered to Buyer by the Execution Date, a Project Manager reasonably acceptable to Buyer who shall have full responsibility for the performance of the construction, commissioning, start-up and testing ...
	(E) Other than the rights and obligations of Buyer specified in this PPA and any documents ancillary hereto, neither this PPA nor any such ancillary document shall be interpreted to create in favor of Buyer, and Buyer specifically disclaims, any right...

	10.2 Commissioning Tests.
	(A) Seller shall provide proposed Commissioning Test procedures to Buyer at least one hundred twenty (120) Days prior to the performance of the first planned Commissioning Test. Buyer shall provide any comments to the proposed Commissioning Test proce...

	10.3 Access to and Inspection of the Project.
	(A) Seller shall provide Buyer and its authorized agents, employees and inspectors reasonable access to the Project, including the control room and Seller’s Interconnection Facilities, for the purposes set forth herein. Buyer acknowledges that such ac...
	(B) No inspections of the Project, whether by Buyer or otherwise, and no acceptance or approval given under this PPA, shall relieve Seller of or reduce its obligation to maintain the Project and operate the same in accordance with this PPA and Prudent...

	10.4 Operating Parameters.
	(A) Seller shall operate or procure the operation of the Project in accordance with Prudent Utility Practices (“Operating Parameters”), subject only to Emergency Conditions and Force Majeure Events; provided that, during the Term of this PPA, Seller s...
	(B) Seller shall operate the Project such that all system protective equipment is in service whenever the Project is connected to, or is operated in parallel with, the Transmission Provider’s Transmission System, except for normal testing and repair. ...

	10.5 Operating Procedures.
	(A) Not later than thirty (30) days before the Commercial Operation Date, an operating committee consisting of Seller and Buyer representatives shall develop mutually agreeable written Operating Procedures for integration of the Project into Buyer’s s...
	(B) Seller will prepare detailed test protocols and procedures for any tests to be performed in connection with achieving Commercial Operation and for periodic tests as required within this PPA.  The protocols and procedures will be developed by Selle...

	10.6 Project Maintenance.
	(A) Seller shall maintain all Project equipment or cause the same to be maintained at all times in accordance with Prudent Utility Practices and otherwise in accordance with this PPA.  At least sixty (60) days before the Commercial Operation Date, Sel...
	With the April 15 forecast, Seller shall provide a notice of estimated long-term Scheduled Maintenance Outages for the next four (4) Commercial Operation Years.  Each notice of Scheduled Maintenance Outages must identify each planned interruption and/...
	(B) Seller shall be responsible (at its own cost and expense) for timely obtaining, maintaining, and complying with all agreements, arrangements and permits necessary for delivery of the Solar Energy Output to the Point of Delivery. Upon the reasonabl...

	10.7 Sales to Third Parties.
	10.8 Performance Tests.
	(A) Seller shall conduct a performance test within the first three (3) calendar months of the first Commercial Operation Year (the “First Year Performance Test”).
	(B) Seller shall conduct a performance test in each Commercial Operation Year beyond the first year (the “Annual Performance Tests”). Annual Performance Tests shall be performed within the first three (3) calendar months of each Commercial Operation Y...
	(C) An annual degradation rate of seven-tenths of one percent (0.7%) per year will be used in the Annual Performance Test PVSYST Model for the purpose of performance testing described in this Section 10.8.
	(D) First Year Performance Tests, Annual Performance Tests, and Buyer-Requested Performance Tests shall be conducted in accordance with ASTM E2848-13, except where deviations are provided in this Section 10.8 (D).
	(1) The reporting conditions (“RC”) will be developed in accordance with ASTM E2939-13 and will utilize site measured irradiance, ambient temperature, and wind speed data collected during the test. The same RC will be used for computing the Model Rate...
	(2) The primary result from an Annual Performance Test or Buyer-Requested Performance Test is the ratio of Test Rated Power to Model Rated Power (the “Performance Test Ratio”).
	(3) “Test Rated Power” shall be the value produced by the regression of filtered site measured power and site measured weather data evaluated at the reporting conditions (RC), adjusted by Seller for any unavailable equipment during the test.
	(4) “Model Rated Power” shall be the value produced by the regression of filtered Annual Performance Test PVSYST Model power and filtered model weather data evaluated at the reporting conditions (RC), adjusted by Seller for any unavailable equipment d...
	(5) The Model Rated Power will be calculated using the Annual Performance Test PVSYST Model. Site measured GHI irradiance will be used as the irradiance input to the PVSYST model rather than site measured POA irradiance.
	(6) The PVSYST model prepared by the independent engineer during project financing will be used as the PVSYST model for initial comparison to the actual site performance during the First Year Performance Test. Seller shall provide to Buyer the modific...
	(7) The Annual Performance Test PVSYST Model and a listing of model input assumptions shall be prepared by Seller and furnished to Buyer within one (1) month of the completion of the First Year Performance Test. The model will include annual degradati...

	(E) Within thirty (30) days of the completion of a Performance Test, Seller may elect to conduct a single re-test. Upon completion of the single re-test, Seller must choose for the results of either test to be used as the Annual Performance Test.
	(F) For all Performance Tests and re-tests, Seller shall notify Buyer at least ten (10) Days prior to the initiation of the Performance Test or re-test, and Buyer shall have the option to inspect the Project during such Performance Test or re-test.
	(G) For all Performance Tests and re-tests, Seller shall provide a “Performance Test Report” including all performance data, model simulations, calculations, and test reports to the Buyer for analysis and approval.

	10.9 Annual Performance Test Guarantee Damages.
	(A) Seller guarantees that Annual Performance Tests shall meet or exceed the Annual Performance Test Guarantee. The “Annual Performance Test Guarantee” is met when the average of the Performance Test Ratio for the Annual Performance Test and the Perfo...
	(B) If any Annual Performance Test shows that the Annual Performance Guarantee was not met, then Seller shall owe Annual Performance Test Guarantee Damages calculated in accordance with this Section 10.9.  The calculated energy shortfall (the “Energy ...
	Where,
	ES = Energy Shortfall
	En = Energy delivered in the most recently completed Commercial Operation Year
	SF = Shortfall Factor
	PTRn = Performance Test Ratio for the most recently completed Commercial Operation Year
	PTRn-1 = Performance Test Ratio for the Commercial Operation Year immediately preceding the most recently completed Commercial Operation Year
	PTGR = Performance Test Guarantee Ratio
	(C) If the Energy Shortfall calculation results in a positive number, Seller shall pay Annual Performance Test Guarantee Damages in accordance with Seller’s obligations under the provisions of this Section 10.9. Liquidated damages associated with fail...
	(D) Example energy shortfall calculation: A Performance Test is conducted and results in an average Performance Test Ratio of 0.930 (average of the Performance Test Ratios of the most recently completed Commercial Operation Year and the Commercial Ope...
	(E) The aggregate Annual Performance Test Guarantee Damages payable by Seller for failure to meet the Annual Performance Test Guarantee in any Commercial Operation Year, plus the Buyer-Requested Performance Test Guarantee Damages, shall be capped annu...

	10.10 Buyer-Requested Performance Tests.
	(A)  Seller guarantees that the Performance Test Ratio for Buyer-Requested Performance Tests shall meet or exceed the Performance Test Guarantee Ratio without the application of any commercial test tolerance or adjustment to the results for test measu...
	(B) The calculated energy shortfall (the “Energy Shortfall”) shall be the product of (i) total energy delivered from the date of a failed Buyer-Requested Performance Test until the date a subsequent retest confirms a Performance Test Ratio equal to or...
	ES = Ed x SF
	Where,
	ES = Energy Shortfall
	Ed = energy delivered during the Deficiency Period
	SF = Shortfall Factor
	PTR = Performance Test Ratio for the current Buyer-Requested Performance Test
	PTGR = Performance Test Guarantee Ratio
	(C) If the Energy Shortfall calculation results in a positive number, Seller shall pay Buyer-Requested Performance Test Guarantee Damages in accordance with Seller’s obligations under the provisions of this Section 10.10. Liquidated damages associated...
	(D) Example energy shortfall calculation: A performance test is conducted and results in Performance Test Ratio of 0.930. The Solar Energy Output Payment Rate during the Deficiency Period is $29.84 /MWh and the total energy delivered by the project du...
	(E) Only one (1) Buyer-Requested Performance Test may be requested per Commercial Operation Year.
	(F) Buyer-Requested Performance Test may not be requested within three months of a previous Performance Test.
	(G) Buyer-Requested Performance Test will be performed at a time mutually agreeable to both Parties.

	10.11 Weather Stations.
	(A) Seller shall, at Seller’s cost and no later than six (6) months prior to the Commercial Operation Date, provide, install, own, operate and maintain a minimum of four (4) stand-alone meteorological stations (“Weather Stations”) at the Project to mo...
	(B) Seller shall not select the type of Weather Station without the prior written consent of PNM, which shall not be unreasonably withheld. No later than six (6) months prior to the estimated Commercial Operation Date, the Parties shall agree on the l...
	(C) Data collected from the Weather Stations shall be utilized for determination of the Solar Performance Ratio, minimum solar irradiance for determination of system availability, and lost output due to curtailment or outages.
	10.12 Monthly Operational Report.  Not later than the fifteenth (15th) day of each Month after the Commercial Operation Date, Seller shall provide a report summarizing Project operations in the prior Month (“Monthly Operational Report”). The Monthly O...
	10.13 Lease Liability Operational Expenses. If the pricing terms and conditions of this PPA would result in Buyer incurring a lease liability greater than zero dollars ($0), then Seller shall provide Buyer, upon Buyer’s reasonable request, an approxim...


	ARTICLE 11  RECs and Environmental Attributes
	11.1 Sale of RECs and Environmental Attributes.
	(A) Other than as specified in Sections 11.1(D) and 11.1(E) below, effective from the date on which the Project first delivers Energy for sale to Buyer at the Point of Delivery, Seller shall transfer to Buyer, free and clear of all claims, liens, secu...
	(B) Seller and Buyer shall execute all documents and instruments necessary to effect transfer of the RECs and Environmental Attributes to Buyer or its respective designee(s).
	(C) Ownership by Buyer of Environmental Attributes and RECs shall include any Environmental Attributes and RECs that are reserved or “banked” throughout the Term of this PPA, but not used, sold, assigned or otherwise transferred during the Term of thi...
	(D) Except as otherwise provided in Section 8.1, Tax Benefits in effect on the Execution Date of this PPA or any successor provision providing for a federal, state and/or local tax credit determined by reference to renewable electric energy produced f...
	(E) Seller shall, at its sole expense and prior to commencement of the Test Period, take all actions and execute all documents or instruments necessary to ensure that the Project is registered as a generating unit in WREGIS for the purpose of tracking...
	(F) Seller shall register the Project, as necessary, so that the Project is compliant with reporting requirements related to RECs and Environmental Attributes and certification requirements under any applicable federal, state or regional program or Ap...
	(G) Prior to commencement of the Test Period, Seller shall provide written documentation to Buyer evidencing that the RECs generated by the Project will be reported to WREGIS using a WREGIS Qualified Reporting Entity, as that term is defined by WREGIS.
	(H) Neither Seller nor Buyer will have any liability to the other for any act, omission, misrepresentation, or breach (other than an act or omission due to the failure to pay fees, charges or expenses by the responsible Party), by an entity that certi...


	ARTICLE 12  Default and Remedies
	12.1 Events of Default of Seller.
	(A) Any of the following events shall constitute an Event of Default of Seller upon its occurrence and no cure period shall be applicable:
	(1) Seller’s dissolution or liquidation;
	(2) Seller’s assignment of this PPA (or any of its rights hereunder) for the benefit of creditors, except as permitted pursuant to Article 18 and in any consent to collateral assignment with any Lender;
	(3) Seller’s filing of a petition in voluntary bankruptcy or insolvency or for reorganization or arrangement under the bankruptcy laws of the United States or under any insolvency law of any state, or Seller voluntarily taking advantage of any such la...
	(4) The intentional sale by Seller to a third party, or diversion by Seller for any use, of Energy, RECs or Ancillary Services committed to Buyer by Seller, except for Energy, RECs or Ancillary Services, as applicable, that Buyer fails to accept or pa...
	(5) Seller’s actual fraud, material misrepresentation or willful misconduct in connection with this PPA;
	(6) The failure of Seller to maintain Security in accordance with Article 19, unless remedied within ten (10) Business Days of receipt by Seller of written notice of such failure from Buyer or the entity providing such Security;
	(7) The failure of Seller Guarantor to make, when due, any payment due to Buyer under or in connection with this PPA, or the failure of any Seller Guarantor to meet the criteria as set forth in the definition of Seller Guarantor if no other acceptable...
	(8) Seller’s failure to achieve the Commercial Operation Date for the Project on or prior to the Guaranteed Start Date, except as may be extended subject to Section 3.6; or
	(9) Seller’s failure to deliver RECs in accordance with the terms of this PPA, unless remedied within ten (10) Business Days of receipt of notice of such failure.

	(B) Any of the following events shall constitute an Event of Default of Seller upon the failure of Seller to cure within thirty (30) Days after the date of written notice from Buyer to Seller:
	(1) Seller’s Abandonment of construction or operation of the Project;
	(2) Except to the extent arising from the acts or omissions of the Transmission Provider or Buyer, Seller is not able to deliver Energy to the Point of Delivery as a result of the Project not maintaining its interconnection with the Transmission Provi...
	(3) Seller’s failure to make any payment due to Buyer under or in connection with this PPA (subject to Seller’s rights with respect to disputed payments under Article 9 and net of outstanding damages and any other rights of offset that Seller may have...
	(4) Seller’s failure to comply with any other material obligation under this PPA, which would result in a material adverse impact on Buyer;
	(5) The Project fails, after the Commercial Operation Date, to maintain an Actual Solar Availability Percentage of at least eighty percent (80%) over any twenty-four (24) consecutive  months during the Term excepting to the extent due to the failure o...
	(6) Seller fails to register the Project within WREGIS in accordance with the terms of this Agreement.

	(C) Any of the following events shall constitute an Event of Default of Seller upon the failure of Seller to cure within sixty (60) Days after the date of written notice from Buyer to Seller, or such longer period as may be necessary to effectuate a c...
	(1) Seller’s assignment of this PPA, or any Change of Control of Seller, or Seller’s sale or transfer of its interest, or any part thereof, in the Project, except as permitted in accordance with Article 18;
	(2) Any representation or warranty made by Seller in this PPA shall prove to have been false or misleading in any material respect when made or, other than in connection with the representations and warranties provided in Sections 15.1(P) and 15.1(Q) ...
	(3) The filing of an involuntary case in bankruptcy or any proceeding under any other insolvency law against Seller as debtor, or its parent or any Affiliate that is reasonably likely to materially and adversely impact Seller’s ability to construct th...


	12.2 Events of Default of Buyer.
	(A) Any of the following shall constitute an Event of Default of Buyer upon its occurrence, and no cure period shall be applicable:
	(1) Buyer’s dissolution or liquidation provided that division of Buyer into multiple entities shall not constitute dissolution or liquidation;
	(2) Buyer’s assignment of this PPA (or any of its rights hereunder) for the benefit of creditors; or
	(3) Buyer’s filing of a voluntary petition in bankruptcy or insolvency or for reorganization or arrangement under the bankruptcy laws of the United States or under any insolvency law of any State, or Buyer voluntarily taking advantage of any such law ...

	(B) Any of the following shall constitute an Event of Default of Buyer upon the failure of Buyer to cure within thirty (30) Days after the date of written notice from Seller to Buyer:
	(1) Buyer’s failure to make any payment due hereunder (subject to Buyer’s rights with respect to disputed payments under Article 9 and net of outstanding damages and any other rights of offset that Buyer may have pursuant to this PPA); or
	(2) Buyer’s failure to comply with any other material obligation under this PPA, which would result in a material adverse impact on Seller.

	(C) Any of the following shall constitute an Event of Default of Buyer upon the failure of Buyer to cure within sixty (60) Days after the date of written notice from Seller to Buyer, or such longer period as may be necessary to effectuate a cure provi...
	(1) The filing of an involuntary case in bankruptcy or any proceeding under any other insolvency law against Buyer; provided, however, that Buyer does not obtain a stay or dismissal of the filing within the cure period;
	(2) Buyer’s assignment of this PPA, except as permitted in accordance with Article 18; or
	(3) Any representation or warranty made by Buyer in this PPA shall prove to have been false or misleading in any material respect when made or ceases to remain true during the Term if such cessation would reasonably be expected to result in a material...


	12.3 Damages Prior to Termination.
	(A) Upon the occurrence of an Event of Default, and subject in each case to the limitation on damages set forth in Section 12.7, the Non-Defaulting Party shall have the right to (i) collect damages accruing prior to the Early Termination Date of this ...
	(B) For all Events of Default, the Non-Defaulting Party shall be entitled to receive from the Defaulting Party all of the damages incurred by the Non-Defaulting Party in connection with such Event of Default prior to the Early Termination Date; provid...

	12.4 Termination.
	(A) In the event that Seller is the Defaulting Party, as soon as practicable after notice of the Early Termination Date, Buyer shall calculate the Buyer Termination Payment in a commercially reasonable manner as of the Early Termination Date in accord...
	(B) In the event that Buyer is the Defaulting Party, as soon as practicable after notice of the Early Termination Date, Seller shall deliver written notice to Buyer of the amount of the Seller Termination Payment.  The notice shall include a written s...

	12.5 Specific Performance.
	12.6 Remedies Cumulative.
	12.7 Waiver and Exclusion of Other Damages.
	12.8 Payment of Amounts Due to Buyer.
	12.9 Duty to Mitigate.
	12.10 Security Rights.

	ARTICLE 13  Contract Administration and Notices
	13.1 Notices in Writing.
	13.2 Representative for Notices.
	13.3 Authority of Representatives.
	13.4 Records.
	(A) Operating and Maintenance Records. Seller shall maintain an accurate and up-to-date operating log, in electronic format, at the Project that will include, without limitation, power production records for each hour; dispatch and scheduled Energy pr...
	(B) Billing and Payment Records. To facilitate payment and verification, Seller and Buyer shall keep all books and records necessary for billing and payments in accordance with the provisions of Article 9 and grant the other Party reasonable access to...
	(C) Project Development Records and Data Submissions. Seller shall submit or cause to be submitted to Buyer the following documents on or before the dates specified below:
	(1) No later than thirty (30) Days after the Execution Date and ending on the Commercial Operation Date, (i) monthly construction progress reports in such form as may be agreed to by Buyer in accordance with Section 10.1(A) and 10.1(B), and (ii) repor...
	(2) No later than thirty (30) Days prior to the start of the Test Period, (i) evidence demonstrating that Seller has obtained all Governmental Approvals then required to be obtained for the ownership, operation and maintenance of, and the supply of So...
	(3) As soon as available, but not later than sixty (60) Days following the Commercial Operation Date for the Project, two (2) copies of all results of Commissioning Tests performed on the Solar Units.
	(4) Upon request by Buyer, one (1) signed and sealed copy of all as-built drawings for the Project, including the civil and architectural works.
	(5) The receipt of the above schedules, data, certificates and reports by Buyer shall not be construed as an endorsement by Buyer of the design of the Project, does not constitute a warranty by Buyer as to the safety, durability or reliability of the ...


	13.5 Provision of Real-Time Data.
	13.6 Examination of Records.
	13.7 Exhibits.
	13.8 Resolution of Issues.


	ARTICLE 14  Force Majeure
	14.1 Definition.
	(A) Neither Party will be considered to be in default in respect to any obligation hereunder if delays in or failure of performance is due to a Force Majeure Event, except for the obligation to pay monies due. A “Force Majeure Event” shall mean an eve...
	(B) Equipment breakdown or the inability of Seller to use equipment due to its design, construction, operation, or maintenance, the inability of Seller to meet regulatory standards, or failure by Seller to obtain on a timely basis and maintain a neces...
	(C) Notwithstanding the foregoing, the term Force Majeure Event does not include (i) inability by Seller to procure equipment for the Project or any component parts therefor, for any reason (the risk of which is assumed by Seller); (ii) any other acts...
	(D) In no event will any delay or failure of performance caused by a Force Majeure Event extend this PPA beyond its stated Term. Notwithstanding any other provision in this PPA to the contrary, in the event that any delay or failure of performance cau...
	(E) Except as otherwise provided in this PPA, each Party shall be excused from performance when non-performance was caused, directly or indirectly, by a Force Majeure Event but only and to the extent thereof, and existence of a condition of Force Maje...

	14.2 Notification Obligations.
	14.3 Duty to Mitigate.
	14.4 Force Majeure Event Occurring After Commercial Operation.

	ARTICLE 15  Representations, Warranties and Covenants
	15.1 Seller’s Representations, Warranties and Covenants.
	(A) Seller is a limited liability company duly organized, validly existing and in good standing under the laws of the state of Delaware.  Seller is qualified to do business in each other jurisdiction where the failure to so qualify would have a materi...
	(B) The execution, delivery, and performance of its obligations under this PPA by Seller have been duly authorized by all necessary limited liability company action, and do not and will not:
	(1) require any consent or approval by any governing body of Seller, other than that which has been obtained and is in full force and effect;
	(2) violate any Applicable Law, or violate any provision in any formation documents of Seller, the violation of which could have a material adverse effect on the ability of Seller to perform its obligations under this PPA;
	(3) result in a breach or constitute a default under Seller’s formation documents or bylaws, or under any agreement relating to the management or affairs of Seller or any indenture or loan or credit agreement, or any other agreement, lease, or instrum...
	(4) result in, or require the creation or imposition of any mortgage, deed of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other than as may be contemplated by this PPA) upon or with respect to any of the asset...

	(C) Assuming this PPA is a valid and binding obligation of Buyer, the obligations of Seller under this PPA are valid and binding obligations of Seller.
	(D) The execution and performance of this PPA will not conflict with or constitute a breach or default under any contract or agreement of any kind to which Seller is a party or any judgment, order, statute, or regulation that is applicable to Seller o...
	(E) To the knowledge of Seller, and except for those permits, consents, approvals, licenses and authorizations identified in Exhibit E, which Seller anticipates will be obtained by Seller in the ordinary course of business, all Governmental Approvals ...
	(F) Seller shall comply with all Applicable Laws in effect or that may be enacted during the Term.
	(G) Seller shall disclose to Buyer the extent of, and as soon as it is known to Seller, any violation of any Applicable Laws arising out of the construction of the Project, the presence of Environmental Contamination at the Project (actual or alleged)...
	(H) To the full extent authorized by FERC regulations and the FERC standards of conduct, Seller hereby authorizes Buyer to contact and obtain information concerning the Project and Interconnection Facilities directly from the Transmission Provider.
	(I) Seller has and/or will have upon the generation of Solar Energy Output good and marketable title to the RECs and Environmental Attributes;
	(J) Seller has not sold, delivered or transferred the RECs or Environmental Attributes to any other Person, in whole or in part;
	(K) All right, title and interest in and to the RECs and Environmental Attributes are free and clear of any liens, Taxes, claims, security interests or other encumbrances except for any right or interest by any entity claiming through Buyer;
	(L) Each REC and Environmental Attribute complies with the requirements set forth in the New Mexico Renewable Energy Act, NMSA 1978, § 62-16-1 et seq., and Title 17.9.572 NMAC; and
	(M)  As soon as practical but in no event longer than fifteen (15) days after the execution thereof, Seller shall provide a true and correct copy of the Interconnection Agreement to Buyer.  On and after the execution of the Interconnection Agreement, ...
	(N)   This PPA does not provide for the transfer of the Project to Buyer at any time during or after the Term;
	(O) This PPA does not grant Buyer an option to purchase the Project or any portion of the associated assets at any time during or after the end of the Term;
	(P) As of the Commercial Operation Date, less than seventy five percent (75%) of the useful economic life of the Project will be expended upon the end of the Term;
	(Q) As of the Commercial Operation Date, the present value of the sum of the compensation that Buyer shall pay Seller throughout the Delivery Term does not exceed ninety percent (90%) of the fair market value of the Project and its associated assets a...
	(R) The Project is not a specialized project and will have alternative uses to Seller upon the end of the Delivery Term.

	15.2 Buyer’s Representations, Warranties and Covenants.
	(A) Buyer is a corporation duly organized, validly existing and in good standing under the laws of the State of New Mexico and is qualified in each other jurisdiction where the failure to so qualify would have a material adverse effect upon the busine...
	(B) The execution, delivery, and performance of its obligations under this PPA by Buyer have been duly authorized by all necessary corporate action, and do not and will not:
	(1) require any consent or approval of Buyer’s shareholders, members, managers and/or directors, except as set forth in Section 6.1;
	(2) violate any Applicable Law, or violate any provision in any corporate documents of Buyer, the violation of which could have a material adverse effect on the ability of Buyer to perform its obligations under this PPA;
	(3) result in a breach or constitute a default under Buyer’s corporate charter or bylaws, or under any agreement relating to the management or affairs of Buyer, or any indenture or loan or credit agreement, or any other agreement, lease, or instrument...
	(4) result in, or require the creation or imposition of, any mortgage, deed of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other than as may be contemplated by this PPA) upon or with respect to any of the asse...

	(C) Assuming this PPA is a valid and binding obligation of Seller, this PPA is a valid and binding obligation of Buyer, subject to the contingencies identified in Article 6.
	(D) The execution and performance of this PPA will not conflict with or constitute a breach or default under any contract or agreement of any kind to which Buyer is a party or any judgment, order, statute, or regulation that is applicable to Buyer.
	(E) To the knowledge of Buyer, and except for the NMPRC Approval(s) identified in Sections 6.1and 17.3, all required Governmental Approvals necessary for Buyer’s execution, delivery and performance of this PPA have been duly obtained and are in full f...


	ARTICLE 16  Insurance
	16.1 Evidence of Insurance.
	(A) Seller shall, at least thirty (30) Days prior to the commencement of any work on the Project, and thereafter within thirty (30) Days after the annual insurance policy renewal or update or change of the insurance policy, provide Buyer with two (2) ...

	16.2 Term and Modification of Insurance.
	(A) All liability insurance required under this PPA shall cover occurrences during the Term of this PPA on an “occurrence” basis.  In the event that any insurance as required herein is commercially available only on a “claims-made” basis, such insuran...
	(B) Seller may self-insure either all or any portion of the foregoing coverages so long as there is no material decrease in its net worth or means that renders the same insufficient for purposes of self-insurance. If at any time during the Term Buyer,...
	(C) Buyer shall have the right, at times deemed appropriate to Buyer during the Term of this PPA, to request Seller to modify the insurance minimum limits specified in Exhibit G in order to maintain reasonable coverage amounts. Seller shall make comme...

	16.3 Endorsements and Other Requirements.
	(A) Seller shall provide endorsements evidencing that the insurers shall provide Buyer thirty (30) Days’ prior written notice of non-renewal or cancellation of insurance (except that such notice shall be ten (10) Days for non-payment of premiums) and ...
	(B) Seller shall provide endorsements providing that the insurance required under this PPA is primary and non-contributory with respect to other insurance carried by Buyer.
	(C) Seller shall provide endorsements providing that the liability insurance required pursuant to paragraphs (B), (C) and (D) of Exhibit G names Buyer and its Affiliates, officers, directors, and employees as additional insureds for both ongoing and c...


	ARTICLE 17  Legal and Regulatory Compliance and NMPRC Approval
	17.1 Applicable Laws.
	17.2 Governmental Approvals.
	17.3 NMPRC Approval.
	(A) Buyer agrees to use commercially reasonable efforts to request and obtain NMPRC Approval of the Requested Actions in clauses (i) and (ii) of Section 17.3, and Seller agrees to cooperate with and assist Buyer in these efforts as Buyer may reasonabl...
	(B) NMPRC Approval shall be considered received when the NMPRC issues a final written order that is no longer subject to appeal or further proceedings on remand (i) approving the Requested Actions, including authorization to recover the costs of procu...
	(1) If the NMPRC disapproves any of the Requested Actions, then this PPA shall automatically terminate ten (10) Days after the date of such action by the NMPRC and be of no further force or effect, with no further obligation or liability of either Par...
	(2) If any NMPRC Approval is issued as described in clause (B)(ii) above, then the Parties shall meet and confer no later than fifteen (15) Days after the date of the NMPRC Approval order regarding whether Buyer or Seller will elect to amend this PPA ...
	(3) If the NMPRC has not, for any reason, entered an order upon the request for approval of all Requested Actions by 11:59 P.M. of June 3, 2024 (“Regulatory End Date”), then the Parties shall meet and confer no later than fifteen (15) Days after the R...


	17.4 Compliance with Reliability Standards
	17.5 Compliance Information.

	ARTICLE 18  Assignment and Other Transfer Restrictions
	18.1 No Assignment Without Consent.
	(A) Buyer’s consent shall not be required for: (i) any assignment or transfer of this PPA by Seller to an Affiliate of Seller; or (ii) any assignment or transfer of this PPA by Seller to a Person succeeding to all or substantially all of the assets of...
	(B) Seller’s consent shall not be required for any assignment of this PPA by Buyer to any Affiliate or in connection with the acquisition, merger, reorganization, or consolidation of Buyer or its parent corporation, provided that such assignee deliver...

	18.2 Conditions on Transfers.
	18.3 Change of Control.
	18.4 Transfer Without Consent Is Null and Void.
	18.5 Subcontracting.
	18.6 Assignment to Lenders.
	(A) Cooperation.  In connection with any assignment of this PPA by Seller to its Lenders, as soon as reasonably practicable after reasonable request from Seller or any Lender, Buyer will cooperate reasonably with Seller and Lender to agree upon and en...
	(B) Financing Liens. Either Party may, without the other Party’s consent, transfer, sell, pledge, encumber or assign this PPA or the revenues or proceeds therefrom in connection with any financing, provided that such a collateral assignment by Seller ...


	ARTICLE 19  Credit and Security Requirements
	19.1 Security.
	(A)   Seller shall post, at its sole cost and expense, security equal to  Eighty Thousand Dollars ($80,000) per MW multiplied by the Guaranteed Solar Capacity, (the “Development Security”), the first Forty Thousand Dollars ($40,000) per MW of which wi...

	19.2 Form of Security.
	19.3 Grant of Security Interest.
	19.4 Use of Security.

	ARTICLE 20  Indemnity; Insurance Proceeds
	20.1 Indemnification.
	(A) Subject to the provisions of Article 12, and to the fullest extent permitted by law, Seller shall defend, save harmless and indemnify on an After Tax Basis the Buyer, its Affiliates, and their respective directors, officers, employees, agents, sub...
	(B) Subject to the provisions of Article 12, and to the fullest extent permitted by law, Buyer shall defend, save harmless and indemnify on an After Tax Basis the Seller, its Affiliates, and their respective directors, officers, employees, agents, sub...

	20.2 Notice of Claims; Procedure.
	20.3 Survival of Obligations.
	20.4 Insurance Proceeds.

	ARTICLE 21  Governmental Charges
	21.1 Allocation of Governmental Charges.

	ARTICLE 22  Miscellaneous
	22.1 Waiver.
	22.2 Fines and Penalties.
	22.3 Rate Changes.
	(A) The terms and conditions and the rates for service specified in this PPA shall remain in effect for the term of the transaction described herein. Absent the Parties’ written agreement, this PPA shall not be subject to change by application of eith...
	(B) Absent the agreement of all Parties to the proposed change, the standard of review for changes to this PPA whether proposed by a Party, a non-party, or the Federal Energy Regulatory Commission acting sua sponte shall be the “public interest” stand...

	22.4 Disclaimer of Certain Third Party Beneficiary Rights.
	22.5 Relationship of the Parties.
	(A) This PPA shall not be interpreted to create an association, joint venture, or partnership between the Parties nor to impose any partnership obligation or liability upon either Party. Neither Party shall have any right, power, or authority to enter...
	(B) Seller shall be solely liable for the payment of all wages, Taxes, and other costs related to the employment of Persons to perform services for Seller, including all federal, state, and local income, social security, payroll, and employment taxes ...

	22.6 Equal Employment Opportunity Compliance Certification.
	22.7 Survival of Obligations.
	22.8 Severability.
	22.9 Complete Agreement; Amendments.
	22.10 Binding Effect.
	22.11 Headings.
	22.12 Counterparts.
	22.13 Governing Law.
	22.14 Confidentiality.
	(A) For purposes of this Section 22.14, “Disclosing Party” refers to the Party disclosing information to the other Party, and the term “Receiving Party” refers to the Party receiving information from the other Party.
	(B) Other than in connection with this PPA, the Receiving Party will not use the Confidential Information (as defined in clause (C) below) and will keep the Confidential Information confidential. The Confidential Information may be disclosed to the Re...
	(C) As used in this Section 22.14, “Confidential Information” means all information that is furnished in connection with this PPA to the Receiving Party or its Receiving Party’s Representatives by the Disclosing Party, or to which the Receiving Party ...
	(1) information that is or becomes generally available to the public other than as a result of a disclosure or other act by the Receiving Party or its Receiving Party’s Representatives;
	(2) information that can be shown by the Receiving Party to have been already known to the Receiving Party on a non-confidential basis before being furnished to the Receiving Party by the Disclosing Party; and
	(3) information that becomes available to the Receiving Party on a non-confidential basis from a source other than the Disclosing Party or a representative of the Disclosing Party if to the knowledge of the Receiving Party such source was not subject ...

	(D) The Confidential Information will remain the property of the Disclosing Party. Any Confidential Information that is reduced to writing, except for that portion of the Confidential Information that may be found in analyses, compilations, studies or...
	(E) In any proceeding before any applicable Governmental Authority, or pursuant to any other legal or regulatory process, including discovery, each Party shall be entitled to disclose Confidential Information. In such event, the Party making the discl...
	(F) Seller shall immediately notify Buyer of any security incident involving a suspected or known unauthorized access, disclosure, misuse, or misappropriation of Buyer’s Confidential Information (“Data Breach”) that comes to Seller’s attention. Such n...

	22.15 Marketing Rights; Press Releases and Media Contact; Access.
	(1) Party names;
	(2) Renewable resource type;
	(3) Term;
	(4) Project location;
	(5) Guaranteed Solar Capacity;
	(6) Commercial Operation Date; and
	(7) Point of Delivery
	(B) Except as otherwise provided herein, neither Party shall issue any press or publicity release or otherwise release, distribute or disseminate any information to the public, or respond to any inquiry from the media, concerning this PPA or the parti...

	22.16 Right to Mortgage.
	22.17 Forward Contract and Master Netting Agreement.
	22.18 Accounting Matters.
	(A) Within fifteen (15) Days following the end of each calendar quarter, including the fourth quarter of the calendar year, Seller shall deliver to Buyer: (i) an unaudited year-to-date statement of income, (ii) an unaudited year-to-date statement of c...
	(B) The financial statements to be delivered by Seller in accordance with Section 22.18(A) (“Seller’s Financial Statements”) shall be prepared in accordance with GAAP and fairly present in all material respects the consolidated financial position, res...
	(C) Upon reasonable notice from Buyer, during normal business hours and mutually agreed terms and dates, Seller shall allow Buyer access to Seller’s records and personnel, so that Buyer and Buyer’s independent registered public accounting firm can con...
	(D) Once during each calendar quarter, Buyer and Seller shall meet (either in person or by conference call) at a mutually agreed upon date and time to conduct due diligence and Form 8K disclosure review and discuss Seller’s internal control over fina...
	(E) Buyer shall treat Seller’s Financial Statements or other financial information provided under the terms of this Section in confidence in accordance with Section 22.14 and, accordingly, shall: (i) utilize such Seller financial information only for ...

	22.19 Telephone Recording.
	22.20 Change in Market Structure. In the event of a change in the operation or organizational structure of the regional territory which includes the Project or Buyer's service area (including change in balancing area authority or implementation of an ...

	EXHIBIT A
	EXHIBIT B
	1. See attached one-line diagram of the Project, which shall be provided by Seller within thirty (30) Days of the Execution Date and which shall be subject to Buyer approval (such approval not to be withheld, conditioned, or delayed unreasonably).  Th...
	2. The following discussion provides a summary of the current status of the Interconnection Agreement for the Project, the key milestone dates for completion of the necessary interconnection facilities, and documentation from the Transmission Provider...
	3. Seller shall provide any necessary updates upon execution of the Interconnection Agreement.
	4. Point of Delivery is Rio Puerco – WEst Mesa 345 kV transmission line at the Quail Ranch 345 kV Switching Station

	EXHIBIT C
	EXHIBIT D
	EXHIBIT E
	EXHIBIT F
	EXHIBIT G
	EXHIBIT H
	ANNUAL GENERATION FORECAST
	The following represents the annual forecast of Solar Energy Output delivered to the Point of Delivery.  On-Peak Hours are considered to be hour ending 0700 through and including 2200 Pacific prevailing time which is 16 hours, Monday through Saturday ...
	(A) Seller guarantees that the Solar Units shall achieve an Actual Solar Availability Percentage equal to or greater than ninety percent (90%) in each two consecutive Commercial Operation Years after the Commercial Operation Date (“Effective Solar Gua...
	(B) The availability shortfall (the “Availability Shortfall”) shall be calculated as follows:
	Where,
	AS = Availability Shortfall
	ESGAP = Effective Solar Guaranteed Availability Percentage
	En = energy delivered in the current year
	En-1 = energy delivered in the previous year
	An = availability during the current year
	An-1 = availability during the previous year
	(C) Solar Availability Damages. For any Commercial Operation Year during which Seller fails to meet the Effective Solar Guaranteed Availability Percentage, Seller shall pay Buyer liquidated damages in the amount equal to (x) the Solar Energy Output Pa...
	(D) Solar Availability Damages Cap, Termination and Cure Rights. The total Solar Availability Damages payable by Seller for failure to meet the Effective Solar Guaranteed Availability Percentage in any Commercial Operation Year shall be capped annuall...
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	ARTICLE 1  Definitions and Rules of Interpretation
	1.1 Definitions.
	1.2 Rules of Construction.
	(A) The masculine shall include the feminine and neuter.
	(B) References to “Articles,” “Sections,” “Exhibits” or “Schedules” shall be to articles, sections, exhibits, or schedules of this ESA unless otherwise stated.
	(C) The Exhibits and Schedules attached hereto are incorporated in and are intended to be a part of this ESA; provided, that in the event of a conflict between the terms of any Exhibit or Schedule and the terms of this ESA, the terms of this ESA shall...
	(D) This ESA was negotiated and prepared by both Parties with the advice and participation of counsel. The Parties have agreed to the wording of this ESA and none of the provisions hereof shall be construed against one Party on the grounds that such P...
	(E) The Parties shall act reasonably and in accordance with the principles of good faith and fair dealing in the performance of this ESA. Unless expressly provided otherwise in this ESA, (i) where the ESA requires the consent, approval, acceptance, ag...
	(F) Use of the words “include” or “including” or similar words shall be interpreted as “including but not limited to” or “including, without limitation.”
	(G) Use of the words “tax” or “taxes” shall be interpreted to include taxes, fees, surcharges, and the like.
	(H) All uses of the word “shall” in this ESA are to be interpreted as imperative and not permissive.

	1.3 Interpretation with Interconnection Agreement.
	Each Party conducts its operations in a manner intended to comply with FERC Standards of Conduct for Transmission Providers, requiring the separation of its transmission and merchant functions, as applicable.
	(A) The Parties acknowledge and agree that the Interconnection Agreement shall be a separate and free-standing contract and that the terms of this ESA are not binding upon the Transmission Provider.
	(B) Notwithstanding any other provision in this ESA, nothing in the Interconnection Agreement shall alter or modify Seller’s or Buyer’s rights, duties and obligations under this ESA. This ESA shall not be construed to create any rights between Seller ...
	(C) Seller expressly recognizes that, for purposes of this ESA, the Transmission Provider shall be deemed to be a separate entity and separate contracting party whether or not the Interconnection Agreement is entered into with Buyer, an Affiliate of B...

	1.4 Interpretation of Arrangements for Electric Supply to the Project.
	(A) Seller’s arrangements for the supply of House Energy to the Project shall be separate and free-standing arrangements. Seller is responsible for independently securing a contract for necessary House Energy for the Project from the Local Provider, i...
	(B) Notwithstanding any other provision in this ESA, nothing in Seller’s arrangements for the supply of House Energy to the Project shall alter or modify Seller’s or Buyer’s rights, duties and obligations under this ESA. This ESA shall not be construe...
	(C) Seller shall have the right to consume energy concurrently generated by the Solar Facility for House Energy provided that any such House Energy shall not be included in the accounting of Metered Output delivered to Buyer by Seller under the PPA.  ...
	(D) In the case that the ESS state of charge has reached zero percent (0%) and ESA Idle Losses cannot be served from the ESS state of charge, Seller may use backfeed power from the grid to serve ESA Idle Losses and Buyer shall be responsible for the r...


	ARTICLE 2  Term and Termination
	2.1 Execution Date and Term.

	ARTICLE 3  Project Description
	3.1 Commercial Terms.
	3.2 Project.
	3.3 Location.
	3.4 General Design of the Project.
	(A) have the required panel space and 125V DC battery-supplied voltage to accommodate metering, system telemetering equipment and communications equipment;
	(B) be equipped for and capable of automated control via the AGC;
	(C) use redundant communication and metering circuits from the Project to the System Control Center which operate independently for the purpose of telemetering, supervisory control/data acquisition, and voice and other communications as required for a...
	(D) supply Discharge Energy with minimal harmonic distortion in compliance with the requirements of the Interconnection Agreement and Prudent Utility Practices;
	(E) receive Charging Energy from Buyer and deliver Discharge Energy to Buyer, each at the frequency specified by Buyer;
	(F) be capable of operation over an ambient temperature range of -20oF to 110oF within a relative humidity range of five percent (5%) to ninety five percent (95%);
	(G) be capable of being started and stopped automatically in response to a remote signal from the System Control Center;
	(H) be capable of immediate disconnection remotely by the System Control Center in the event of an Emergency Condition; and
	(I) meet voltage and reactive/active power control performance for a Category B system as defined in IEEE 1547-2018 for a Distributed Energy Resource (DER) at the Point of Delivery;
	(J)  meet the normal and abnormal performance category as defined in IEEE 1547-2018 for a Distributed Energy Resource (DER) at the Point of Delivery shall be Category II minimum;
	(K) meet or exceed the recommended performance specifications defined in Appendix A of the September 2018 NERC Reliability Guideline for BPS-Connected Inverter-Based Resource Performance and IEEE Standard 2800-2022 at the Point of Delivery; and
	No later than the earlier of (i) ninety (90) Days following Seller’s commencement of construction of the Project or (ii) thirty (30) Days prior to issuance of a purchase order for Seller’s SCADA or equivalent systems, the Execution Date, the Parties s...

	3.5 Expected Commercial Operation Date.
	3.6 Extension.
	3.7 Delay Damages.
	3.8 ESS Capacity Shortfall.
	3.9 Test Period.
	3.10 Notice of Commercial Operation.  Not less than sixty (60) Days prior to the date upon which Seller expects to achieve the Commercial Operation Date, Seller shall give written notice to Buyer of such expected Commercial Operation Date; provided th...
	3.11 Grid Charging.  Seller shall construct the ESS to accept Charging Energy from both the electrical grid and Solar Facility and shall make commercially reasonable efforts to obtain authorization from the Transmission Provider to allow the ESS to ac...
	3.12 ESS Unit Capabilities.  “ESS Unit Capabilities” means all of the following for the ESS:
	(A) Guaranteed PMAX of 100 MW of charging and discharging capability as measured at the Point of Delivery, and as may be adjusted pursuant to Section 3.8;
	(B) Guaranteed ESS Capacity: discharge ESS at Guaranteed PMAX for four (4) consecutive hours;
	(C) Guaranteed ESS Roundtrip Efficiency of 85.4% at the Commercial Operation Date with an annual degradation of 0.5% per Commercial Operation Year;
	(D) Guaranteed Discharge Ramp Rate of Guaranteed PMAX in MW per second measured between 85% state of charge and 15% state of charge representing the maximum rate that the ESS can change its output power;
	(E) Guaranteed Charge Ramp Rate of Guaranteed PMAX in MW per second measured between 15% state of charge to 85% state of charge representing the maximum rate that the ESS can change its input power;
	(F) Guaranteed System Latency: 1 second;
	(G) Guaranteed Frequency Response Capability of 100 MW/0.1Hz; and
	(H) Capability to support Ancillary Services in accordance with the system design or as otherwise agreed by the Parties in writing.
	3.13  ESS Non-Performance Liquidated Damages.  In addition to any other amounts due from Seller to Buyer under this ESA, Seller will pay Buyer the following liquidated damages as the sole and exclusive remedy for ESS unit non-performance (in each case...
	(A) If Seller is unable to achieve the Guaranteed ESS Capacity (as may be adjusted pursuant to Section 3.8), Seller shall pay Buyer One Hundred Forty Thousand Dollars ($140,000) for each MW (prorated for any portion thereof) of ESS Capacity shortfall ...
	(B) Ten Thousand Dollars ($10,000) per event for inability to comply with the Guaranteed Charge Ramp Rate, Guaranteed Discharge Ramp Rate, Guaranteed System Latency or the Guaranteed Frequency Response Capability; provided, however, under no circumsta...
	3.14 Availability Guarantee.  Seller guarantees that the Project shall be available to deliver Discharge Energy, store Energy or accept Charging Energy, and shall pay Availability Damages, if any, in accordance with Seller’s obligations under the prov...
	3.15 Guaranteed ESS Roundtrip Efficiency Payment.
	(A) if the ESS Roundtrip Efficiency is more than one (1) percentage point below the Guaranteed ESS Roundtrip Efficiency, Seller will pay to Buyer an amount equal to the Monthly Electricity Cost multiplied by [1 – (ESS Roundtrip Efficiency + 1%) / Guar...

	3.16 Prohibition Against Acquisition, Importation, Transfer, or Installation.
	3.17  Seller is required to ensure that equipment, firmware, software, or any component thereof utilized in the Project is not prohibited by Applicable Law.  To the fullest extent permitted by law, Seller shall indemnify, defend and hold harmless Buye...


	ARTICLE 4  AGC; ESS Curtailment
	4.1 AGC.
	(A) Prior to the Commercial Operation Date or, if applicable, prior to the Test Period, Seller, at its sole cost and expense, shall install AGC at the Project and shall maintain such AGC throughout the Delivery Term.  Seller shall ensure that, through...
	(B) Beginning on the Commercial Operation Date, PNM shall have the right to direct the dispatch of the ESS, via AGC control, to its fullest capability including but not limited to those items identified in the ESS Operating Restrictions in Exhibit M, ...
	(C) Buyer shall reduce power dispatch to and from the Project, as applicable, during and to the extent of any ESS Curtailment.
	4.2 ESS Curtailment.  An ESS Curtailment occurs any time the Project is unable to receive otherwise available Charging Energy or deliver otherwise available Discharge Energy to Buyer as a result of transmission limitations regardless of whether such c...

	ARTICLE 5  Delivery and Metering
	5.1 Delivery Arrangements.
	(A) Seller shall take all actions required in accordance with the terms and conditions of this ESA to accept the Charging Energy at and from the Point of Delivery as part of providing the Energy Storage Services, including maintenance, repair or repla...
	(B) As between Buyer and Seller under this ESA, Seller shall be responsible for the costs of interconnection and costs required to receive and deliver Energy at the Point of Delivery for the Project at the required voltage, including the costs of any ...
	(C) Buyer shall be responsible for all transmission charges, ancillary service charges, electrical losses and any other transfer-related charges required to deliver Discharge Energy from and beyond the Point of Delivery.  In the case and to the extent...
	(D) Buyer shall secure all necessary transmission service arrangements, including scheduling arrangements, if any, to (i) take Discharge Energy at the Point of Delivery and deliver it to points beyond, and (ii) in the case and to the extent that Selle...
	5.2 Availability Reporting.
	5.3 Electric Metering Devices.
	(A) Seller shall ensure that the Charging Energy and Discharge Energy delivered pursuant to this ESA shall be metered and accounted for separately from any electric generation facility, including the Solar Facility, that utilizes the same Electric Int...
	(B) The following provisions of this Section shall govern Electric Metering Devices except to the extent the Interconnection Agreement modifies or otherwise conflicts with these provisions, in which case, the Interconnection Agreement shall govern.
	(C) All Electric Metering Devices used to measure the Charging Energy and Discharge Energy made available to Buyer by Seller under this ESA and to monitor and coordinate operation of the Project shall be purchased and installed, in accordance with the...
	(D) Either Buyer or Seller may elect to install and maintain, at its own expense, secondary, backup metering devices (“Secondary Metering”) in addition to the redundant Back-Up Metering referenced above in Section 5.3(A) and the Electric Metering Devi...
	(E) If any Electric Metering Devices or Secondary Metering are found to be defective or inaccurate outside the bounds of the selected device’s manufacturer’s performance standards, they shall be adjusted, repaired, replaced, and/or recalibrated as nea...
	5.4 Adjustment for Inaccurate Meters.
	(A) In the event that the Primary Metering Device is found to be defective or inaccurate, the Parties shall first use Back-up Metering, followed by Secondary Metering, if installed, to determine the amount of such inaccuracy, provided, however, that s...
	(B) In the event that the Parties cannot agree on the actual period during which the inaccurate measurements were made, the period during which the measurements are to be adjusted shall be the shorter of (i) the last one-half of the period from the la...

	ARTICLE 6  Conditions Precedent
	6.1 Conditions Precedent.
	(A) Subject to Section 17.3, receipt of NMPRC Approval; and
	(B) NMPRC Approval of the PPA.
	6.2 Notice.  As soon as reasonably practicable after satisfaction of a condition precedent specified in Section 6.1 or after confirmation that a specified approval is not required, Buyer shall provide Seller written notice of such satisfaction or conf...

	ARTICLE 7  Sale and Purchase of Product
	7.1 Sale and Purchase of Product.
	7.2 Title and Risk of Loss.
	7.3 Future Environmental Attributes.
	7.4 Scheduling.
	(A)  Seller and Buyer shall work together to arrange all scheduling services, in coordination with Seller’s NERC verified functional mapping requirements identified in Exhibit N, necessary to ensure compliance with NERC/WECC operating policies and cri...
	(B)  If at any point during the Delivery Term, (i) an alternative market design is implemented in which the Project will or can participate in an energy market, or (ii) if either the Project, the Electric Interconnection Point or Buyer no longer resid...
	(C)  Seller shall provide, or cause its operation and maintenance contractor to provide, to Buyer its good faith, non-binding estimates of the daily ESS availability for each week (Sunday through Saturday) by 4:00 p.m. MST on the date falling at least...
	(D)  If, at any time following submission of a good faith estimate as described in Section 7.4(C) above, Seller becomes aware of any change that materially alters the values previously provided to Buyer, Seller shall promptly notify Buyer of such chan...
	7.5 Forced Outages. Buyer and Seller shall promptly advise one another of events that may form the basis for a declaration of the existence or termination of Seller Excused Hours or a Seller Forced Outage. Buyer or Seller (as appropriate) shall at the...

	ARTICLE 8  Payment Calculations
	8.1 Billing Components.
	(A) Monthly ESS Energy Payment.  Subject to Section 14.4, Buyer shall pay Seller an amount equal to the product of (i) the aggregate amount of Metered Output (MWh) delivered for Buyer to the Point of Delivery from the Solar Facility under the PPA, plu...
	(B) If Supplemental Tax Incentives become available in connection with the Product, Seller shall, within thirty (30) Days of guidance regarding such availability, provide an analysis to Buyer of the benefits available under this ESA. At Buyer’s option...
	(C) In the event that Seller, Affiliate of Seller or Tax Equity Investor becomes eligible to receive and receives any Supplemental Tax Incentives with respect to the Project, the value of such Supplemental Tax Incentives will be shared between the Par...
	(D) Buyer shall reimburse Seller for the taxes identified in Section 9.7(A), which shall be included in the monthly invoices in compliance with Section 9.7(A).
	8.2 Payment Support Requirement.
	8.3 Survival on Termination.
	The provisions of this Article 8 shall survive the repudiation, termination or expiration of this ESA for so long as may be necessary to give effect to any outstanding payment obligations of the Parties due and payable prior to any such repudiation, ...

	ARTICLE 9  Billing and Payment Procedures
	9.1 Statements and Payment of Electricity Payments.
	(A) Seller shall read or have read on its behalf the Electric Metering Devices at the Point(s) of Delivery at 11:59 p.m. MST on the last Day of each Month, unless otherwise mutually agreed by the Parties.
	(B) Payments due shall be determined and adjusted in accordance with Article 8 and Section 3.15. From and after the Commercial Operation Date, Buyer shall pay to Seller, monthly in arrears, payments in accordance with the provisions of clause (C) below.
	(C) On or before the tenth (10th) Day of each Month following the Month in which the Commercial Operation Date occurs, Seller shall prepare an invoice showing the amount payable by Buyer pursuant to Article 8 of this ESA (in Dollars) payable to Seller...
	(D) Buyer shall, subject to Sections 9.5 and 9.9, pay all invoices within thirty (30) Days after the date Buyer receives Seller’s invoice. If Buyer should dispute a portion of the charges set forth on any invoice, it shall nonetheless pay all amounts ...
	(E) If banks in the State of New Mexico are permitted to close on any date on which any payment by Buyer would otherwise have been due, then Buyer shall make such payment on the Business Day that immediately follows such payment date.
	(F) All payments specified in this Section 9.1 shall be made to an account designated by Seller and notified to Buyer.
	9.2 Miscellaneous Payments.
	9.3 Currency and Method of Payment.
	9.4 Default Interest.
	9.5 Disputed Items.
	(A) Either Party (“Disputing Party”) may dispute in good faith the accuracy of a reading of the Electric Metering Devices and/or the accuracy of an invoice. Where a reading or bill is the subject of a dispute in good faith, the Disputing Party shall g...
	(B) All amounts paid as a result of the settlement of a dispute shall be paid with interest thereon at the Default Rate from the Day on which such payment originally fell due to and until the date such payment is made in full (both dates inclusive), u...
	9.6 Statement Errors.
	9.7 Taxes.
	(A) On all invoices, Seller shall separately show all New Mexico gross receipts, sales, and other similar taxes charged to Buyer provided that in no event will interest or penalties on such taxes be reimbursable by Buyer.  If the sale of Product takes...
	(B) Seller shall be responsible and shall pay when due all income, gross receipts, compensating, use, valued added, employment, ad valorem, personal real property or other similar Taxes, including any associated interest and penalty assessments and an...
	(C) If a Party is required to remit or pay Taxes that are the other Party’s responsibility hereunder, such Party shall promptly reimburse the other for such Taxes. Consistent with Applicable Law, the Parties shall use all reasonable efforts to adminis...
	(D) The Parties shall provide each other, upon written request, with copies of any documentation respecting this ESA or the Project that may be reasonably necessary in the ordinary course of any inter-governmental, state, local, municipal or other pol...
	(E) Consistent with Applicable Law, the Parties shall cooperate to minimize Taxes; however, no Party shall be obligated to incur any extraordinary financial burden to reduce Taxes for which the other Party is responsible hereunder.
	9.8 Setoff and Payment Adjustments.
	9.9 Netting.
	(A) A Party at any time may offset against any and all amounts that may be due and owed to the other Party under this ESA, including damages and other payments that are owed by a Party to the other Party pursuant to this ESA. Undisputed and non-offset...
	(B) If Seller and Buyer net their obligations to each other under this ESA, then such amounts will be aggregated, and Seller and Buyer will discharge their obligations to pay through netting of payments on a current accounting basis. If the amounts ow...
	9.10 Survival on Termination.

	ARTICLE 10  Operations and Maintenance
	10.1 Construction of the Project.
	(A) Seller will diligently pursue the development and construction of the Project using commercially reasonable efforts consistent with Prudent Utility Practices and in compliance with the terms and conditions of the Interconnection Agreement, the ESA...
	(B) On and after the start of construction and through the Commercial Operation Date, Seller will provide Buyer monthly construction updates no later than the 15th Day of each month.  At a minimum, monthly updates shall include the Project Schedule an...
	(C) Seller may not modify, alter or otherwise change the Project without the prior written consent of Buyer, except (i) as required by Prudent Utility Practices or Applicable Law; or (ii) for modifications, alterations, expansions or other changes tha...
	(D) Seller shall designate (by a written notice delivered to Buyer by the Execution Date, a Project Manager reasonably acceptable to Buyer who shall have full responsibility for the performance of the construction, commissioning, start-up and testing ...
	(E) Other than the rights and obligations of Buyer specified in this ESA and any documents ancillary hereto, neither this ESA nor any such ancillary document shall be interpreted to create in favor of Buyer, and Buyer specifically disclaims, any right...
	10.2 Commissioning Tests.
	(A) Seller shall provide proposed Commissioning Test procedures to Buyer at least one hundred twenty (120) Days prior to the performance of the first planned Commissioning Test.  Buyer shall provide any comments to the proposed Commissioning Test proc...
	10.3 Access to and Inspection of the Project.
	(A) Seller shall provide Buyer and its authorized agents, employees and inspectors reasonable access to the Project, including the control room and Seller’s Interconnection Facilities, for the purposes set forth herein. Buyer acknowledges that such ac...
	(B) No inspections of the Project, whether by Buyer or otherwise, and no acceptance or approval given under this ESA, shall relieve Seller of or reduce its obligation to maintain the Project and operate the same in accordance with this ESA and Prudent...
	10.4 Operating Parameters.
	(A) Seller shall operate or procure the operation of the Project in accordance with Prudent Utility Practices and the ESS Operating Restrictions (“Operating Parameters”), subject only to Emergency Conditions and Force Majeure Events; provided that, du...
	(B) Seller shall operate the Project such that all system protective equipment is in service whenever the Project is connected to, or is operated in parallel with, the Transmission Provider’s Transmission System, except for normal testing and repair. ...
	10.5 Operating Procedures.
	(A) Not later than thirty (30) Days before the Commercial Operation Date, an operating committee consisting of Seller and Buyer representatives shall develop mutually agreeable written Operating Procedures for integration of the Project into Buyer’s s...
	(B) Seller will prepare detailed test protocols and procedures for any tests to be performed in connection with achieving Commercial Operation and for periodic tests as required within this ESA.  The protocols and procedures will be developed by Selle...
	(C) Not later than one hundred eighty (180) Days before the Commercial Operation Date, Seller and Buyer shall develop mutually agreeable written test protocols, based upon the methodologies identified in Exhibit F to quantify the ESS Unit Capabilities...
	(D) Testing for all remaining ESS Unit Capabilities, including Guaranteed Charge Ramp Rate, Guaranteed Discharge Ramp Rate, Guaranteed System Latency, Guaranteed Frequency Response Capability, and Capability to support Ancillary Services shall be perf...
	(E) For all ESS Unit Capabilities tests and re-tests, Seller shall notify Buyer at least ten (10) Days prior to the initiation of the test and Buyer shall have the option to inspect the Project during such test.
	(F) For all ESS Unit Capabilities tests and re-tests, Seller shall provide a test report including all performance data, model simulations, calculations, and test reports to the Buyer for analysis and approval.
	10.6 Project Maintenance.
	(A) Seller shall maintain all Project equipment or cause the same to be maintained at all times in accordance with Prudent Utility Practices and otherwise in accordance with this ESA.  At least sixty (60) Days before the Commercial Operation Date, Sel...
	With the April 15 forecast, Seller shall provide a notice of estimated long-term Scheduled Maintenance Outages for the next four (4) Commercial Operation Years.   Each notice of Scheduled Maintenance Outages must identify each planned interruption and...
	(B) Seller shall be responsible (at its own cost and expense) for timely obtaining, maintaining, and complying with all agreements, arrangements and permits necessary for delivery of the Product to the Point of Delivery. Upon the reasonable, written r...
	10.7 Sales to Third Parties.
	10.8 Monthly Operational Report.
	10.9 Lease Liability Operational Expenses. If the pricing terms and conditions of this ESA would result in Buyer incurring a lease liability greater than zero dollars ($0), then Seller shall provide Buyer, upon Buyer’s reasonable request, an approxima...

	ARTICLE 11  Future Environmental Attributes
	11.1 Sale of Future Environmental Attributes.  If Future Environmental Attributes become available, this Article 11 shall apply.
	(A) Other than as specified in Sections 11.1(D) and 11.1(E) below, effective from the date on which the Project first makes Product available to Buyer at the Point of Delivery, Seller shall transfer to Buyer, free and clear of all claims, liens, secur...
	(B) Seller and Buyer shall execute all documents and instruments necessary to effect transfer of the Future Environmental Attributes to Buyer or its respective designee(s).
	(C) Ownership by Buyer of Future Environmental Attributes shall include any Future Environmental Attributes that are reserved or “banked” throughout the Term of this ESA, but not used, sold, assigned or otherwise transferred during the Term of this ES...
	(D) Except as otherwise provided in Section 8.1, Tax Benefits in effect on the Execution Date of this ESA or any successor provision providing for a federal, state and/or local tax credit or financial benefit determined by reference to renewable elect...
	(E) Seller shall register the Project, as necessary, no later than thirty (30) Days after Buyer notifies Seller of the availability of such Future Environmental Attributes, so that the Project is compliant with reporting requirements related to Future...

	ARTICLE 12  Default and Remedies
	12.1 Events of Default of Seller.
	(A) Any of the following events shall constitute an Event of Default of Seller upon its occurrence and no cure period shall be applicable:
	(1) Seller’s dissolution or liquidation;
	(2) Seller’s assignment of this ESA (or any of its rights hereunder) for the benefit of creditors, except as permitted pursuant to Article 18 and in any consent to collateral assignment with any Lender;
	(3) Seller’s filing of a petition in voluntary bankruptcy or insolvency or for reorganization or arrangement under the bankruptcy laws of the United States or under any insolvency law of any state, or Seller voluntarily taking advantage of any such la...
	(4) The intentional sale by Seller to a third party, or diversion by Seller for any use, of Product committed to Buyer by Seller, except for Energy, RECs or Ancillary Services, as applicable, that Buyer fails to accept or pay for;
	(5) Seller’s actual fraud, material misrepresentation or willful misconduct in connection with this ESA or the operation of the Project;
	(6) The failure of Seller to maintain Security in accordance with Article 19, unless remedied within ten (10) Business Days of receipt by Seller of written notice of such failure from Buyer or the entity providing such Security;
	(7) Seller’s failure to achieve the Commercial Operation Date for the Project on or prior to the Guaranteed Start Date, except as may be extended subject to Section 3.6; or
	(8) The failure of Seller Guarantor to make, when due, any payment due to Buyer under or in connection with this ESA, or the failure of any Seller Guarantor to meet the criteria as set forth in the definition of Seller Guarantor if no other acceptable...

	(B) Any of the following events shall constitute an Event of Default of Seller upon the failure of Seller to cure within thirty (30) Days after the date of written notice from Buyer to Seller:
	(1) Seller’s Abandonment of construction or operation of the Project;
	(2) Except to the extent arising from the acts or omissions of the Transmission Provider or Buyer, Seller is not able to make Product available at the Point of Delivery as a result of the Project not maintaining its interconnection with the Transmissi...
	(3) Seller’s failure to make any payment due to Buyer under or in connection with this ESA (subject to Seller’s rights with respect to disputed payments under Article 9 and net of outstanding damages and any other rights of offset that Seller may have...
	(4) Seller’s failure to comply with any other material obligation under this ESA, which would result in a material adverse impact on Buyer;
	(5)  The Project fails, after the Commercial Operation Date, to obtain an Actual ESS Availability Percentage of at least eighty-five percent (85%) over any twenty-four (24) consecutive Months during the Term excepting to the extent due to the failure ...
	(6) Should RECs from Future Environmental Attributes become available and Seller fails to register the Project or ensure registration of the RECs in accordance with the terms of this Agreement; or
	(7) The Project fails, after the Commercial Operation Date, to achieve ninety percent (90%) of Guaranteed ESS Capacity during semi-annual testing pursuant to Section 10.5(C), provided in no case shall tests be performed when major equipment is not ope...

	(C) Any of the following events shall constitute an Event of Default of Seller upon the failure of Seller to cure within sixty (60) Days after the date of written notice from Buyer to Seller, or such longer period as may be necessary to effectuate a c...
	(1) Seller’s assignment of this ESA, or any Change of Control of Seller, or Seller’s sale or transfer of its interest, or any part thereof, in the Project, except as permitted in accordance with Article 18;
	(2) Any representation or warranty made by Seller in this ESA shall prove to have been false or misleading in any material respect when made or, other than in connection with the representations and warranties provided in Sections 15.1(R) and 15.1(S) ...
	(3) The filing of an involuntary case in bankruptcy or any proceeding under any other insolvency law against Seller as debtor, or its parent or any Affiliate that is reasonably likely to materially and adversely impact Seller’s ability to construct th...

	12.2  Events of Default of Buyer.
	(A) Any of the following shall constitute an Event of Default of Buyer upon its occurrence, and no cure period shall be applicable:
	(1) Buyer’s dissolution or liquidation provided that division of Buyer into multiple entities shall not constitute dissolution or liquidation;
	(2) Buyer’s assignment of this ESA (or any of its rights hereunder) for the benefit of creditors; or
	(3) Buyer’s filing of a voluntary petition in bankruptcy or insolvency or for reorganization or arrangement under the bankruptcy laws of the United States or under any insolvency law of any State, or Buyer voluntarily taking advantage of any such law ...

	(B) Any of the following shall constitute an Event of Default of Buyer upon the failure of Buyer to cure within thirty (30) Days after the date of written notice from Seller to Buyer:
	(1) Buyer’s failure to make any payment due hereunder (subject to Buyer’s rights with respect to disputed payments under Article 9 and net of outstanding damages and any other rights of offset that Buyer may have pursuant to this ESA); or
	(2) Buyer’s failure to comply with any other material obligation under this ESA, which would result in a material adverse impact on Seller.

	(C) Any of the following shall constitute an Event of Default of Buyer upon the failure of Buyer to cure within sixty (60) Days after the date of written notice from Seller to Buyer, or such longer period as may be necessary to effectuate a cure provi...
	(1) The filing of an involuntary case in bankruptcy or any proceeding under any other insolvency law against Buyer; provided, however, that Buyer does not obtain a stay or dismissal of the filing within the cure period;
	(2) Buyer’s assignment of this ESA, except as permitted in accordance with Article 18; or
	(3) Any representation or warranty made by Buyer in this ESA shall prove to have been false or misleading in any material respect when made or ceases to remain true during the Term if such cessation would reasonably be expected to result in a material...

	12.3 Damages Prior to Termination.
	(A) Upon the occurrence of an Event of Default, and subject in each case to the limitation on damages set forth in Section 12.7, the Non-Defaulting Party shall have the right to (i) collect damages accruing prior to the Early Termination Date of this ...
	(B) For all Events of Default, the Non-Defaulting Party shall be entitled to receive from the Defaulting Party all of the damages incurred by the Non-Defaulting Party in connection with such Event of Default prior to the Early Termination Date; provid...
	12.4 Termination.
	(A) In the event that Seller is the Defaulting Party, as soon as practicable after notice of the Early Termination Date, Buyer shall calculate the Buyer Termination Payment in a commercially reasonable manner as of the Early Termination Date in accord...
	(B) In the event that Buyer is the Defaulting Party, as soon as practicable after notice of the Early Termination Date, Seller shall deliver written notice to Buyer of the amount of the Seller Termination Payment.  The notice shall include a written s...
	(C) Unless otherwise mutually agreed by the Parties, the conditions in this Section 12.4(C) shall apply. In the case and to the extent that Seller fails to obtain authorization from the Transmission Provider to allow the ESS to accept Charging Energy ...
	(D) If the PPA is terminated for any reason and the ESA remains binding, the Parties shall meet and confer within fifteen (15) days of the early termination of the PPA to establish an alternative ESS Energy Payment structure; provided that if the Part...
	12.5 Specific Performance.
	12.6 Remedies Cumulative.
	12.7 Waiver and Exclusion of Other Damages.
	12.8 Payment of Amounts Due to Buyer.
	12.9 Duty to Mitigate.
	12.10 Security Rights.

	ARTICLE 13  Contract Administration and Notices
	13.1 Notices in Writing.
	13.2 Representative for Notices.
	13.3 Authority of Representatives.
	13.4 Records.
	(A) Operating and Maintenance Records. Seller shall maintain an accurate and up-to-date operating log, in electronic format, at the Project that will include, without limitation, dispatch and scheduled Discharge Energy delivered,  Charging Energy rece...
	(B) Billing and Payment Records. To facilitate payment and verification, Seller and Buyer shall keep all books and records necessary for billing and payments in accordance with the provisions of Article 9 and grant the other Party reasonable access to...
	(C) Project Development Records and Data Submissions. Seller shall submit or cause to be submitted to Buyer the following documents on or before the dates specified below:
	(1) No later than thirty (30) Days after the Execution Date and ending on the Commercial Operation Date, (i) monthly construction progress reports in such form as may be agreed to by Buyer in accordance with Section 10.1(A) and 10.1(B), and (ii) repor...
	(2) No later than thirty (30) Days prior to the start of the Test Period, (i) evidence demonstrating that Seller has obtained all Governmental Approvals then required to be obtained for the ownership, operation and maintenance of, and the supply of Pr...
	(3) As soon as available, but not later than sixty (60) Days following the Commercial Operation Date for the Project, two (2) copies of all results of Commissioning Tests performed on the ESS.
	(4) Upon request by Buyer, one (1) signed and sealed copy of all as-built drawings for the Project, including the civil and architectural works.
	(5) The receipt of the above schedules, data, certificates and reports by Buyer shall not be construed as an endorsement by Buyer of the design of the Project, does not constitute a warranty by Buyer as to the safety, durability or reliability of the ...

	13.5 Provision of Real-Time Data.
	13.6 Examination of Records.
	13.7 Exhibits.
	13.8 Resolution of Issues.  The Parties agree that it is in the best interest of both Parties to attempt to resolve disputes that arise under this ESA in a quick and inexpensive manner. To that end, the Parties commit to use commercially reasonable ef...

	ARTICLE 14  Force Majeure
	14.1 Definition.
	(A) Neither Party will be considered to be in default in respect to any obligation hereunder if delays in or failure of performance is due to a Force Majeure Event, except for the obligation to pay monies due. A “Force Majeure Event” shall mean an eve...
	(B) Equipment breakdown or the inability of Seller to use equipment due to its design, construction, operation, or maintenance, the inability of Seller to meet regulatory standards, or failure by Seller to obtain on a timely basis and maintain a neces...
	(C) Notwithstanding the foregoing, the term Force Majeure Event does not include (i) inability by Seller to procure equipment for the Project or any component parts therefor, for any reason (the risk of which is assumed by Seller); (ii) any other acts...
	(D) In no event will any delay or failure of performance caused by a Force Majeure Event extend this ESA beyond its stated Term. Notwithstanding any other provision in this ESA to the contrary, in the event that any delay or failure of performance cau...
	(E) Except as otherwise provided in this ESA, each Party shall be excused from performance when non-performance was caused, directly or indirectly, by a Force Majeure Event but only and to the extent thereof, and existence of a condition of Force Maje...
	14.2 Notification Obligations.
	14.3 Duty to Mitigate.  The Party claiming that a Force Majeure Event has occurred shall use its commercially reasonable efforts to cure the cause(s) preventing its performance of this ESA and shall provide to the other Party weekly progress reports d...
	14.4 Force Majeure Event Occurring After Commercial Operation.
	(A) Upon the occurrence and during the continuance of a Force Majeure Event affecting the Project (and not including a Force Majeure Event affecting Buyer or the Transmission Provider) and the effects thereof, to the extent that such Force Majeure Eve...
	(B) In the case and to the extent that Seller fails to obtain authorization from the Transmission Provider to allow the ESS to accept Charging Energy from the electrical grid, upon the occurrence and during the continuance of: (i) a Force Majeure Even...
	(C) In the case of (A) and (B) above, the amount of Metered Output that would have otherwise been delivered to the Point of Delivery shall be reasonably calculated by Seller taking into account weather and pyranometer data from the meteorological stat...

	ARTICLE 15  Representations, Warranties and Covenants
	15.1 Seller’s Representations, Warranties and Covenants.
	(A) Seller is a limited liability company duly organized, validly existing and in good standing under the laws of the State of Delaware.  Seller is qualified to do business in each other jurisdiction where the failure to so qualify would have a materi...
	(B) The execution, delivery, and performance of its obligations under this ESA by Seller have been duly authorized by all necessary limited liability company action, and do not and will not:
	(1) require any consent or approval by any governing body of Seller, other than that which has been obtained and is in full force and effect;
	(2) violate any Applicable Law, or violate any provision in any formation documents of Seller, the violation of which could have a material adverse effect on the ability of Seller to perform its obligations under this ESA;
	(3) result in a breach or constitute a default under Seller’s formation documents or bylaws, or under any agreement relating to the management or affairs of Seller or any indenture or loan or credit agreement, or any other agreement, lease, or instrum...
	(4) result in, or require the creation or imposition of any mortgage, deed of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other than as may be contemplated by this ESA) upon or with respect to any of the asset...

	(C) Assuming this ESA is a valid and binding obligation of Buyer, the obligations of Seller under this ESA are valid and binding obligations of Seller.
	(D) The execution and performance of this ESA will not conflict with or constitute a breach or default under any contract or agreement of any kind to which Seller is a party or any judgment, order, statute, or regulation that is applicable to Seller o...
	(E) To the knowledge of Seller, and except for those permits, consents, approvals, licenses and authorizations identified in Exhibit E, which Seller anticipates will be obtained by Seller in the ordinary course of business, all Governmental Approvals ...
	(F) Seller shall comply with all Applicable Laws in effect or that may be enacted during the Term.
	(G) Seller shall disclose to Buyer the extent of, and as soon as it is known to Seller, any violation of any Applicable Laws arising out of the construction of the Project, the presence of Environmental Contamination at the Project (actual or alleged)...
	(H) To the full extent authorized by FERC regulations and the FERC standards of conduct, Seller hereby authorizes Buyer to contact and obtain information concerning the Project and Interconnection Facilities directly from the Transmission Provider.
	(I) To the extent applicable, Seller has and/or will have good and marketable title to the Future Environmental Attributes immediately prior to delivery to Buyer;
	(J) Seller has not sold, delivered or transferred the Future Environmental Attributes to any other Person, in whole or in part;
	(K) To the extent applicable, all right, title and interest in and to the Future Environmental Attributes are free and clear of any liens, Taxes, claims, security interests or other encumbrances except for any right or interest by any entity claiming ...
	(L) To the extent applicable, each Future Environmental Attribute complies with the requirements set forth in the New Mexico Renewable Energy Act, NMSA 1978, § 62-16-1 et seq., and Title 17.9.572 NMAC;
	(M)  As soon as practical but in no event longer than fifteen (15) days after the execution thereof, Seller shall provide a true and correct copy of the Interconnection Agreement to Buyer.  On and after the execution of the Interconnection Agreement, ...
	(N) [Reserved];
	(O) Seller has not incurred and will not incur, assume or carry any Debt at any time after the Commercial Operation Date;
	(P) This ESA does not provide for the transfer of the Project to Buyer at any time during or after the Term;
	(Q) This ESA does not grant Buyer an option to purchase the Project or any portion of the associated assets at any time during or after the end of the Term;
	(R) As of the Commercial Operation Date, less than seventy five percent (75%) of the useful economic life of the Energy Storage System will be expended upon the end of the Term;
	(S) As of the Commercial Operation Date, the present value of the sum of the compensation that Buyer shall pay Seller throughout the Delivery Term does not exceed ninety percent (90%) of the fair market value of the Project and its associated assets a...
	(T) The Project is not a specialized project and will have alternative uses to Seller upon the end of the Delivery Term; and
	15.2 Buyer’s Representations, Warranties and Covenants.
	(A) Buyer is a corporation duly organized, validly existing and in good standing under the laws of the State of New Mexico and is qualified in each other jurisdiction where the failure to so qualify would have a material adverse effect upon the busine...
	(B) The execution, delivery, and performance of its obligations under this ESA by Buyer have been duly authorized by all necessary corporate action, and do not and will not:
	(1) require any consent or approval of Buyer’s shareholders, members, managers and/or directors, except as set forth in Section 6.1;
	(2) violate any Applicable Law, or violate any provision in any corporate documents of Buyer, the violation of which could have a material adverse effect on the ability of Buyer to perform its obligations under this ESA;
	(3) result in a breach or constitute a default under Buyer’s corporate charter or bylaws, or under any agreement relating to the management or affairs of Buyer, or any indenture or loan or credit agreement, or any other agreement, lease, or instrument...
	(4) result in, or require the creation or imposition of, any mortgage, deed of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other than as may be contemplated by this ESA) upon or with respect to any of the asse...

	(C) Assuming this ESA is a valid and binding obligation of Seller, this ESA is a valid and binding obligation of Buyer, subject to the contingencies identified in Article 6.
	(D) The execution and performance of this ESA will not conflict with or constitute a breach or default under any contract or agreement of any kind to which Buyer is a party or any judgment, order, statute, or regulation that is applicable to Buyer.
	(E) To the knowledge of Buyer, and except for the NMPRC Approval(s) identified in Sections 6.1 and 17.3, all required Governmental Approvals necessary for Buyer’s execution, delivery and performance of this ESA have been duly obtained and are in full ...

	ARTICLE 16  Insurance
	16.1 Evidence of Insurance.
	(A) Seller shall, at least thirty (30) Days prior to the commencement of any work on the Project, and thereafter within thirty (30) Days of the annual insurance policy renewal or update or change of the insurance policy, provide Buyer with two (2) cop...
	16.2 Term and Modification of Insurance.
	(A) All liability insurance required under this ESA shall cover occurrences during the Term of this ESA on an “occurrence” basis.  In the event that any insurance as required herein is commercially available only on a “claims-made” basis, such insuran...
	(B) Seller may self-insure either all or any portion of the foregoing coverages so long as there is no material decrease in its net worth or means that renders the same insufficient for purposes of self-insurance. If at any time during the Term Buyer,...
	(C) Buyer shall have the right, at times deemed appropriate to Buyer during the Term of this ESA, to request Seller to modify the insurance minimum limits specified in Exhibit G in order to maintain reasonable coverage amounts. Seller shall make comme...
	16.3 Endorsements and Other Requirements.
	(A) Seller shall provide endorsements evidencing that the insurers shall provide Buyer thirty (30) Days’ prior written notice of non-renewal or cancellation of insurance (except that such notice shall be ten (10) Days for non-payment of premiums) and ...
	(B) Seller shall provide endorsements providing that the insurance required under this ESA is primary and non-contributory with respect to other insurance carried by Buyer.
	(C) Seller shall provide endorsements providing that the liability insurance required pursuant to paragraphs (B), (C) and (D) of Exhibit G names Buyer and its Affiliates, officers, directors, and employees as additional insureds for both ongoing and c...

	ARTICLE 17  Legal and Regulatory Compliance and NMPRC Approval
	17.1 Applicable Laws.
	17.2 Governmental Approvals.  Each Party shall timely and lawfully procure and maintain in good standing, at its own cost and expense, all Governmental Approvals and Additional Consents and shall timely and properly pay its respective charges and fees...
	17.3 NMPRC Approval.
	(A) Buyer agrees to use commercially reasonable efforts to request and obtain NMPRC Approval of the Requested Actions, and Seller agrees to cooperate with and assist Buyer in these efforts as Buyer may reasonably request.
	(B) NMPRC Approval shall be considered received when the NMPRC issues a final written order with no material adverse financial determination, which final written order is no longer subject to appeal or further proceedings on remand (i) approving the R...
	(1) If the NMPRC disapproves any of the Requested Actions, then this ESA shall automatically terminate ten (10) Days after the date of such action by the NMPRC and be of no further force or effect, with no further obligation or liability of either Par...
	(2) If any NMPRC Approval is issued as described in clause (B)(ii) above, then the Parties shall meet and confer no later than fifteen (15) Days after the date of the NMPRC Approval order regarding whether Buyer or Seller will elect to amend this ESA ...
	(3) If the NMPRC has not, for any reason, entered an order upon the request for approval by 11:59 P.M. of June 3, 2024 (“Regulatory End Date”), then the Parties shall meet and confer no later than fifteen (15) Days after the Regulatory End Date regard...

	17.4 Compliance with Reliability Standards.
	17.5 Compliance Information.

	ARTICLE 18  Assignment and Other Transfer Restrictions
	18.1 No Assignment Without Consent.
	(A) Buyer’s consent shall not be required for: (i) any assignment or transfer of this ESA by Seller to an Affiliate of Seller; or (ii) any assignment or transfer of this ESA by Seller to a Person succeeding to all or substantially all of the assets of...
	(B) Seller’s consent shall not be required for any assignment of this ESA by Buyer to any Affiliate or in connection with the acquisition, merger, reorganization, or consolidation of Buyer or its parent corporation,  provided that such assignee delive...
	18.2 Conditions on Transfers.
	18.3 Change of Control.
	18.4 Transfer Without Consent Is Null and Void.
	18.5 Subcontracting.
	18.6 Assignment to Lenders.
	(A) Cooperation.  In connection with any assignment of this ESA by Seller to its Lenders, as soon as reasonably practicable after reasonable request from Seller or any Lender, Buyer will cooperate reasonably with Seller and Lender to agree upon and en...
	(B) Financing Liens. Either Party may, without the other Party’s consent, transfer, sell, pledge, encumber or assign this ESA or the revenues or proceeds therefrom in connection with any financing, provided that such a collateral assignment by Seller ...

	ARTICLE 19  Credit and Security Requirements
	19.1 Security.
	(A)   Seller shall post, at its sole cost and expense, security equal to Eighty Thousand Dollars ($80,000) per MW multiplied by the Guaranteed ESS Capacity, (the “Development Security”), the first Forty Thousand Dollars ($40,000) per MW of which will ...
	19.2 Form of Security.
	19.3 Grant of Security Interest.
	19.4 Use of Security.

	ARTICLE 20  Indemnity; Insurance Proceeds
	20.1 Indemnification.
	(A) Subject to the provisions of Article 12, and to the fullest extent permitted by law, Seller shall defend, save harmless and indemnify on an After Tax Basis the Buyer, its Affiliates, and their respective directors, officers, employees, agents, sub...
	(B) Subject to the provisions of Article 12, and to the fullest extent permitted by law, Buyer shall defend, save harmless and indemnify on an After Tax Basis the Seller, its Affiliates, and their respective directors, officers, employees, agents, sub...
	20.2 Notice of Claims; Procedure.
	20.3 Survival of Obligations.
	20.4 Insurance Proceeds.

	ARTICLE 21  Governmental Charges
	21.1 Allocation of Governmental Charges.

	ARTICLE 22  Miscellaneous
	22.1 Waiver.
	22.2 Fines and Penalties.
	22.3 Rate Changes.
	(A) The terms and conditions and the rates for service specified in this ESA shall remain in effect for the term of the transaction described herein. Absent the Parties’ written agreement, this ESA shall not be subject to change by application of eith...
	(B) Absent the agreement of all Parties to the proposed change, the standard of review for changes to this ESA whether proposed by a Party, a non-party, or the Federal Energy Regulatory Commission acting sua sponte shall be the “public interest” stand...
	22.4 Disclaimer of Certain Third Party Beneficiary Rights.
	22.5 Relationship of the Parties.
	(A) This ESA shall not be interpreted to create an association, joint venture, or partnership between the Parties nor to impose any partnership obligation or liability upon either Party. Neither Party shall have any right, power, or authority to enter...
	(B) Seller shall be solely liable for the payment of all wages, Taxes, and other costs related to the employment of Persons to perform services for Seller, including all federal, state, and local income, social security, payroll, and employment taxes ...
	22.6 Equal Employment Opportunity Compliance Certification.
	22.7 Survival of Obligations.
	22.8 Severability.
	22.9 Complete Agreement; Amendments.
	22.10 Binding Effect.
	22.11 Headings.
	22.12 Counterparts.
	22.13 Governing Law.
	22.14 Confidentiality.
	(A) For purposes of this Section 22.14, “Disclosing Party” refers to the Party disclosing information to the other Party, and the term “Receiving Party” refers to the Party receiving information from the other Party.
	(B) Other than in connection with this ESA, the Receiving Party will not use the Confidential Information (as defined in clause (C) below) and will keep the Confidential Information confidential. The Confidential Information may be disclosed to the Re...
	(C) As used in this Section 22.14, “Confidential Information” means all information that is furnished in connection with this ESA to the Receiving Party or its Receiving Party’s Representatives by the Disclosing Party, or to which the Receiving Party ...
	(1) information that is or becomes generally available to the public other than as a result of a disclosure or other act by the Receiving Party or its Receiving Party’s Representatives;
	(2) information that can be shown by the Receiving Party to have been already known to the Receiving Party on a non-confidential basis before being furnished to the Receiving Party by the Disclosing Party; and
	(3) information that becomes available to the Receiving Party on a non-confidential basis from a source other than the Disclosing Party or a representative of the Disclosing Party if to the knowledge of the Receiving Party such source was not subject ...

	(D) The Confidential Information will remain the property of the Disclosing Party. Any Confidential Information that is reduced to writing, except for that portion of the Confidential Information that may be found in analyses, compilations, studies or...
	(E) In any proceeding before any applicable Governmental Authority, or pursuant to any other legal or regulatory process, including discovery, each Party shall be entitled to disclose Confidential Information. In such event, the Party making the discl...
	(F) Seller shall immediately notify Buyer of any security incident involving a suspected or known unauthorized access, disclosure, misuse, or misappropriation of Buyer’s Confidential Information (“Data Breach”) that comes to Seller’s attention. Such n...
	22.15 Marketing Rights; Press Releases and Media Contact; Access.
	(1) Party names;
	(2) Renewable resource type;
	(3) Term;
	(4) Project location;
	(5) Guaranteed ESS Capacity;
	(6) Commercial Operation Date; and
	(7) Point of Delivery.

	(B) Except as otherwise provided herein, neither Party shall issue any press or publicity release or otherwise release, distribute or disseminate any information to the public, or respond to any inquiry from the media, concerning this ESA or the parti...
	22.16 Right to Mortgage.
	22.17 Forward Contract and Master Netting Agreement.
	22.18 Accounting Matters.
	(A) Within fifteen (15) Days following the end of each calendar quarter, including the fourth quarter of the calendar year, Seller shall deliver to Buyer: (i) an unaudited year-to-date statement of income, (ii) an unaudited year-to-date statement of c...
	(B) The financial statements to be delivered by Seller in accordance with Section 22.18(A) (“Seller’s Financial Statements”) shall be prepared in accordance with GAAP and fairly present in all material respects the consolidated financial position, res...
	(C) Upon reasonable notice from Buyer, during normal business hours and mutually agreed terms and dates, Seller shall allow Buyer access to Seller’s records and personnel, so that Buyer and Buyer’s independent registered public accounting firm can con...
	(D) Once during each calendar quarter, Buyer and Seller shall meet (either in person or by conference call) at a mutually agreed upon date and time to conduct due diligence and Form 8K disclosure review and discuss Seller’s internal control over fina...
	(E) Buyer shall treat Seller’s Financial Statements or other financial information provided under the terms of this Section in confidence in accordance with Section 22.14 and, accordingly, shall: (i) utilize such Seller financial information only for ...
	22.19 Telephone Recording.
	22.20 Change in Market Structure. In the event of a change in the operation or organizational structure of the regional territory which includes the ESS or Buyer's service area (including change in balancing area authority or implementation of an inde...
	EXHIBIT A
	EXHIBIT B
	1. See attached one-line diagram of the Project, which shall be provided by Seller within thirty (30) Days of the Execution Date and which shall be subject to Buyer approval (such approval not to be withheld, conditioned, or delayed unreasonably).  Th...
	2. The following discussion provides a summary of the current status of the Interconnection Agreement for the Project, the key milestone dates for completion of the necessary interconnection facilities, and documentation from the Transmission Provider...
	3. Seller shall provide any necessary updates upon execution of the Interconnection Agreement.
	4. Point of Delivery is Rio Puerco – WEst Mesa 345 kV transmission line at the Quail Ranch 345 kV Switching Station

	EXHIBIT C
	EXHIBIT D
	EXHIBIT E
	EXHIBIT F
	The ESS Facility will be in the on-line state at between 15% and 85% SOC and at an initial active power level of 0 MW and reactive power level of 0 MVAR.  In the case and to the extent that Seller has not obtained authorization from the Transmission P...
	The calculation below will demonstrate the determination of the ESS Response Delay used to determine ESS Response Delay Damages according to Section 3.13.
	a) An “Actual System Latency” shall be calculated, which shall be equal to:
	b) An “Actual System Latency Delay” shall be calculated, which shall be equal to:
	c) An “Actual Discharge Ramp Rate Delay” shall be calculated, which shall be equal to:
	d) An “Actual Charge Ramp Rate Delay” shall be calculated, which shall be equal to:
	e) The “Charging ESS Response Delay” shall be calculated, which shall be equal to:
	f) The “Discharging ESS Response Delay” shall be calculated, which shall be equal to:
	g) The “ESS Response Delay” shall be calculated, which shall be equal to:


	EXHIBIT G
	EXHIBIT H
	(A)  ESS Availability Guarantee.  Seller guarantees that the ESS shall achieve an Actual ESS Availability Percentage equal to or greater than ninety-five percent (95%) in each Commercial Operation Year after the Commercial Operation Date (“Guaranteed ...
	(B)  ESS Availability Damages. For any Commercial Operation Year during which Seller fails to meet the Guaranteed ESS Availability Percentage, Seller shall pay Buyer liquidated damages in the amount equal to One Thousand Two Hundred Dollars ($1,200) p...
	(C)  ESS Availability Damages Cap, Termination and Cure Rights. The total ESS Availability Damages payable by Seller for failure to meet the Guaranteed ESS Availability Percentage in any Commercial Operation Year shall be capped annually at a value eq...
	ATTACHMENT 1 TO EXHIBIT I

	EXHIBIT J
	EXHIBIT K
	EXHIBIT L
	EXHIBIT M
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	ARTICLE 1  Definitions and Rules of Interpretation
	1.1 Definitions.
	“WRO Restraint” means any withhold release order or other import restraint issued by U.S. Customs and Border Protection or other applicable Governmental Authority, including under the Uyghur Forced Labor Prevention Act, that prevents or delays the imp...

	1.2 Rules of Construction.
	(A) The masculine shall include the feminine and neuter.
	(B) References to “Articles,” “Sections,” “Exhibits” or “Schedules” shall be to articles, sections, exhibits, or schedules of this ESA unless otherwise stated.
	(C) The Exhibits and Schedules attached hereto are incorporated in and are intended to be a part of this ESA; provided, that in the event of a conflict between the terms of any Exhibit or Schedule and the terms of this ESA, the terms of this ESA shall...
	(D) This ESA was negotiated and prepared by both Parties with the advice and participation of counsel. The Parties have agreed to the wording of this ESA, and none of the provisions hereof shall be construed against one Party on the grounds that such ...
	(E) The Parties shall act reasonably and in accordance with the principles of good faith and fair dealing in the performance of this ESA. Unless expressly provided otherwise in this ESA, (i) where the ESA requires the consent, approval, acceptance, ag...
	(F) Use of the words “include” or “including” or similar words shall be interpreted as “including but not limited to” or “including, without limitation.”
	(G) Use of the words “tax” or “taxes” shall be interpreted to include taxes, fees, surcharges, and the like.
	(H) All uses of the word “shall” in this ESA are to be interpreted as imperative and not permissive.

	1.3 Interpretation with Interconnection Agreement.
	Each Party shall conduct its operations in a manner intended to comply with FERC Standards of Conduct for Transmission Providers, requiring the separation of its transmission and merchant functions.
	(A) The Parties acknowledge and agree that the Interconnection Agreement shall be a separate and free-standing contract and that the terms of this ESA are not binding upon the Transmission Provider.
	(B) Notwithstanding any other provision in this ESA, nothing in the Interconnection Agreement shall alter or modify Seller’s or Buyer’s rights, duties and obligations under this ESA. This ESA shall not be construed to create any rights between Seller ...
	(C) Seller expressly recognizes that, for purposes of this ESA, the Transmission Provider shall be deemed to be a separate entity and separate contracting party whether or not the Interconnection Agreement is entered into with Buyer, an Affiliate of B...

	1.4 Interpretation of Arrangements for Electric Supply to the Project.
	(A) Seller’s arrangements for the supply of House Energy to the Project shall be separate and free-standing arrangements. Seller is responsible for independently securing a contract for necessary House Energy, backfeed power and station service power ...
	(B) Notwithstanding any other provision in this ESA, nothing in Seller’s arrangements for the supply of House Energy to the Project shall alter or modify Seller’s or Buyer’s rights, duties and obligations under this ESA. This ESA shall not be construe...
	(C) Separate from energy provided to the battery, Seller shall have the right to consume energy concurrently generated by the Solar Facility for House Energy and to co-locate additional facilities designed to supply House Energy; provided, however, th...


	ARTICLE 2  Term and Termination
	2.1 Execution Date and Term.

	ARTICLE 3  Project Description
	3.1 Commercial Terms.
	3.2 Project.
	3.3 Location.
	3.4 General Design of the Project.
	(A) have the required panel space and 125V DC battery-supplied voltage to accommodate metering, system telemetering equipment and communications equipment;
	(B) be equipped for and capable of AGC by Buyer;
	(C) use redundant communication and metering circuits from the Project to the System Control Center which operate independently for the purpose of telemetering, supervisory control/data acquisition, and voice and other communications as required for A...
	(D) supply Discharge Energy with minimal harmonic distortion in compliance with the requirements of the Interconnection Agreement and Prudent Utility Practices;
	(E) be capable of receiving Charging Energy from Buyer and delivering Discharge Energy to Buyer, each at the frequency specified by Buyer;
	(F) be capable of immediate disconnection remotely by the System Control Center;
	(G) meet voltage and reactive/active power control performance for a Category B system as defined in IEEE 1547-2018 for a Distributed Energy Resource (DER) at the Point of Delivery;
	(H)  meet the normal and abnormal performance category as defined in IEEE 1547-2018 for a Distributed Energy Resource (DER) at the Point of Delivery, which shall be Category II minimum;
	(I)  be capable of both full load and idle operation over an ambient temperature range of -20oF to 110oF with the full range of relative humidity; provided, that the ESS shall not be operated in a manner that violates applicable manufacturer specifica...
	(J) meet or exceed the recommended performance specifications defined in Appendix A of the September 2018 NERC Reliability Guideline for BPS-Connected Inverter-Based Resource Performance and IEEE Standard 2800-2022 at the Point of Delivery; and
	(K) no later than the earlier of (i) ninety (90) Days following Seller’s commencement of construction of the Project or (ii) thirty (30) Days prior to issuance of a purchase order for Seller’s SCADA or equivalent systems, the Parties shall develop and...

	3.5 Expected Commercial Operation Date.
	3.6 Extension Due to Excused Delay.
	3.7 Delay Damages.
	3.8 ESS Capacity Shortfall.
	3.9 Test Period.
	3.10 Notice of Commercial Operation.
	3.11 Grid Charging.
	3.12   Seller shall construct the ESS to accept Charging Energy from the electrical grid and shall obtain authorization from the Transmission Provider to allow the ESS to accept Charging Energy from the electrical grid by the Commercial Operation Date...
	3.12 ESS Unit Capabilities.
	(A) Guaranteed PMAX of 49.5 MW of charging and discharging capability as measured at the Point of Delivery, and as may be adjusted pursuant to Section 3.8;
	(B) Guaranteed ESS Capacity: discharge ESS at Guaranteed PMAX for four (4) consecutive hours; starting at the Maximum State of Charge and ending at the Minimum State of Charge
	(C) Guaranteed ESS Roundtrip Efficiency as shown in Exhibit K; Seller shall provide any applicable degradation forecasts applicable to this guarantee;
	(D) Guaranteed Discharge Ramp Rate of 50 MW per second measured between 90% of the Maximum State of Charge and 10% of the Maximum State of Charge representing the maximum rate that the ESS can change its output power; the maximum rate is defined as th...
	(E) Guaranteed Charge Ramp Rate of 50 MW per second measured between 10% of the Maximum State of Charge to 90% of the Maximum State of Charge representing the maximum rate that the ESS can change its output power; the maximum rate is defined as the ma...
	(F) Guaranteed System Latency: <3 seconds
	(G) Guaranteed Frequency Response Capability of Guaranteed PMAX/0.1Hz;
	(H) Capability to support Ancillary Services in accordance with the system design and ESS Operating Restrictions, or as otherwise agreed by the Parties in writing; and

	3.13 ESS Non-Performance Liquidated Damages.
	(A) If Seller is unable to achieve the Guaranteed ESS Capacity (as may be adjusted pursuant to Section 3.8), Seller shall pay Buyer One Hundred Forty Thousand Dollars ($140,000) for each MW (prorated for any portion thereof) of ESS Capacity shortfall ...
	(B) Ten Thousand Dollars ($10,000) per event (each event shall last no longer than three (3) Days) for inability to comply with the Guaranteed Charge Ramp Rate, Guaranteed Discharge Ramp Rate, Guaranteed System Latency or the Guaranteed Frequency Resp...

	3.14 Availability Guarantee.
	3.15 Guaranteed ESS Roundtrip Efficiency Payment.
	If the ESS Roundtrip Efficiency is below the Guaranteed ESS Roundtrip Efficiency, Seller will pay to Buyer an amount equal to the Monthly Electricity Cost multiplied by (1 – (ESS Roundtrip Efficiency/Guaranteed ESS Roundtrip Efficiency)).

	3.16 Prohibition Against Acquisition, Importation, Transfer, or Installation.
	Seller is required to ensure that equipment, firmware, software, or any component thereof utilized in the Project under this ESA is not prohibited by Applicable Law.  To the fullest extent permitted by law, Seller shall indemnify, defend and hold har...


	ARTICLE 4  AGC
	4.1 AGC.
	(A) Prior to the Commercial Operation Date or, if applicable, prior to the Test Period, Seller, at its sole cost and expense, shall install AGC at the Project and shall maintain such AGC throughout the Delivery Term.  Seller shall ensure that, through...
	(B) Beginning on the Commercial Operation Date, PNM shall have the right to direct the dispatch of the ESS, via AGC control, according to its fullest capability within the ESS Operating Restrictions in Exhibit M.  Total cycles shall not exceed 365 Equ...


	ARTICLE 5  Delivery and Metering
	5.1 Delivery Arrangements.
	(A) Seller shall take all actions required in accordance with the terms and conditions of this ESA to accept the Charging Energy at and from the Point of Delivery as part of providing the Energy Storage Services, including maintenance, repair or repla...
	(B) Seller shall be responsible for the costs of interconnection and costs required to receive and deliver Energy at the Point of Delivery for the Project at the required voltage, including the costs of any associated network upgrades. As between Buye...
	(C) Buyer shall be responsible for all transmission charges, ancillary service charges, electrical losses and any other transfer-related charges required to deliver Discharge Energy from and beyond the Point of Delivery.  Buyer shall be responsible fo...
	(D) Buyer shall secure all necessary transmission service arrangements, including scheduling arrangements, if any, to (i) take Discharge Energy at the Point of Delivery and deliver it to points beyond, and (ii) deliver Charging Energy to the Point of ...

	5.2 Availability Reporting.
	5.3 Electric Metering Devices.
	(A) Seller shall ensure that the Charging Energy and Discharge Energy delivered pursuant to this ESA shall be metered and accounted for separately from any electric generation facility, including the Solar Facility, that utilizes the same Electric Int...
	(B) The following provisions of this Section shall govern Electric Metering Devices except to the extent the Interconnection Agreement modifies or otherwise conflicts with these provisions, in which case the Interconnection Agreement shall govern.
	(C) All Electric Metering Devices used to measure the Charging Energy and Discharge Energy and to monitor and coordinate operation of the Project shall be purchased and installed in accordance with the Interconnection Agreement at no cost to Buyer und...
	(D) In addition to the Electric Metering Devices, either Party may elect to install and maintain, at its own expense, backup metering devices (“Secondary Metering”) in addition to the redundant Back-Up Metering referenced above in Section 5.3(A), whic...
	(E) If any Electric Metering Devices, or Secondary Metering, are found to be defective or inaccurate outside the bounds of the selected device’s manufacturer’s performance standards, they shall be adjusted, repaired, replaced, and/or recalibrated as n...

	5.4 Adjustment for Inaccurate Meters.
	(A) If the Primary Metering Device is found to be defective or inaccurate, the Parties shall first use Back-up Metering, followed by Secondary Metering to determine the amount of such inaccuracy, provided, however, that such Back-Up Metering or Second...
	(B) If the Parties cannot agree on the actual period during which the inaccurate measurements were made, the period during which the measurements are to be adjusted shall be the shorter of (i) the last one-half of the period from the last previous tes...


	ARTICLE 6  Conditions Precedent
	6.1 Conditions Precedent.
	(A) Subject to Section 17.3, receipt of NMPRC Approval; and

	6.2 Notice.
	6.3 Lender Consent.  If Seller does not obtain the Lender Consent by February 1, 2024, Seller may terminate this Agreement by written notice to Buyer and, as Buyer’s sole remedy for such termination, Seller shall owe Buyer damages for such failure in ...

	ARTICLE 7  Sale and Purchase of Product
	7.1 Sale and Purchase of Product.
	7.2 Title and Risk of Loss.
	7.3 Future Environmental Attributes and Changes in Law.
	7.4 Scheduling.
	(A) During the Delivery Term, Buyer shall arrange all scheduling services necessary to receive Discharge Energy from, and deliver Charging Energy to, the Point of Delivery while ensuring compliance with NERC/WECC operating policies and criteria, Trans...
	(B) If at any point during the Delivery Term, (i) an alternative market design is implemented in which the Project will or can participate in an energy market, or (ii) if either the Project, the Electric Interconnection Point, or Buyer no longer resid...
	(C) Seller shall provide to Buyer its good faith, non-binding estimates of the daily ESS availability for each week (Sunday through Saturday) by 4:00 p.m. MST on the date falling at least three (3) Days prior to the beginning of that week.
	(D) Unless otherwise specified by superseding policies or procedures of WECC, including the WECC pre-scheduling calendar, and SCC as applicable, Seller shall, by 6:00 a.m. MST on each Day, submit a good faith estimate of the hourly ESS availability fo...
	(E) If, at any time following submission of a good faith estimate as described in Section 7.4(C) and (D) above, Seller becomes aware of any change that alters the values previously provided to Buyer by 1MW or more, Seller shall promptly notify Buyer o...

	7.5 Forced Outages.
	(A) Buyer and Seller shall promptly advise one another of events that may form the basis for a declaration of the existence or termination of Seller Excused Hours or a Seller Forced Outage. Buyer or Seller (as appropriate) shall at the earliest practi...


	ARTICLE 8  Payment Calculations
	8.1 Billing Components.
	(A) ESS Energy Payment.  Subject to Section 14.4, Buyer shall pay Seller an amount equal to the product of (x) the ESS Energy Payment Rate, multiplied by (y) the sum of (i) the aggregate amount of Energy Output (MWh) delivered for Buyer to the Point o...
	(B) If Supplemental Tax Incentives become available in connection with the Product, Seller shall, within thirty (30) Days of guidance regarding such availability, provide an analysis to Buyer of the benefits available under this ESA. At Buyer’s option...
	(C) If Seller or an Affiliate of Seller, if any, becomes eligible to receive any Supplemental Tax Incentives with respect to the Project, the value of such Supplemental Tax Incentives will be shared between the Parties.  No later than thirty (30) Days...
	(D) Buyer shall reimburse Seller for the taxes identified in Section 9.7(A), which shall be included in the monthly invoices in compliance with Section 9.7(A).

	8.2 Payment Support Requirement.
	(A)  Each Party shall use commercially reasonable efforts to defend, before any Governmental Authority, all terms and conditions of this ESA consistent with Applicable Law.

	8.3 Survival on Termination.
	The provisions of this Article 8 shall survive the repudiation, termination or expiration of this ESA for so long as may be necessary to give effect to any outstanding payment obligations of the Parties due and payable prior to any such repudiation, ...


	ARTICLE 9  Billing and Payment Procedures
	9.1 Statements and Payment of Electricity Payments.
	(A) Seller shall read or have read on its behalf the Electric Metering Devices at the Point(s) of Delivery at 11:59 p.m. MST on the last Day of each Month, unless otherwise mutually agreed by the Parties.
	(B) Payments due shall be determined and adjusted in accordance with Article 8 and Section 3.15. From and after the Commercial Operation Date, Buyer shall pay to Seller, monthly in arrears, payments in accordance with the provisions of clause (C) below.
	(C) On or before the tenth (10th) Day of each Month following the Month in which the Commercial Operation Date occurs, Seller shall prepare an invoice showing the amount payable by Buyer pursuant to Article 8 of this ESA (in Dollars) payable to Seller...
	(D) Buyer shall, subject to Sections 9.5 and 9.9, pay all invoices within thirty (30) Days after the date Buyer receives Seller’s invoice. If Buyer should dispute a portion of the charges set forth on any invoice, it shall nonetheless pay all amounts ...
	(E) If banks in the State of New Mexico are permitted to close on any date on which any payment by Buyer would otherwise have been due, then Buyer shall make such payment on the Business Day that immediately follows such payment date.
	(F) All payments specified in this Section 9.1 shall be made to an account designated by Seller and notified in writing to Buyer.

	9.2 Miscellaneous Payments.
	9.3 Currency and Method of Payment.
	Notwithstanding anything contained in this ESA, all payments to be made by either Seller or Buyer under this ESA shall be made in Dollars in immediately available cleared funds by wire transfer into the relevant account specified in this ESA or, if ...

	9.4 Default Interest.
	9.5 Disputed Items.
	(A) Either Party (“Disputing Party”) may dispute in good faith the accuracy of a reading of the Electric Metering Devices and/or the accuracy of an invoice. Where a reading or bill is the subject of a dispute in good faith, the Disputing Party shall g...
	(B) All amounts paid as a result of the settlement of a dispute shall be paid with interest thereon at the Default Rate from the Day on which such payment originally fell due to and until the date such payment is made in full (both dates inclusive), u...

	9.6 Statement Errors.
	9.7 Taxes.
	(A)  On all invoices, Seller shall separately show all Gross Receipts Taxes charged to Buyer, provided that in no event will interest or penalties on such taxes be reimbursable by Buyer.  If the sale of Product takes place on tribal land, Seller will ...
	(B) Seller shall be responsible and shall pay when due all Taxes, including any associated interest and penalty assessments and any and all franchise fees or similar fees assessed against Seller or the Project due to the construction, ownership, leasi...
	(C) If a Party is required to remit or pay Taxes that are the other Party’s responsibility hereunder, such Party shall promptly reimburse the other for such Taxes. Consistent with Applicable Law, the Parties shall use all reasonable efforts to adminis...
	(D) The Parties shall provide each other, upon written request, copies of any documentation respecting this ESA or the Project that may be reasonably necessary in the ordinary course of any inter-governmental, state, local, municipal, or other politic...
	(E) Consistent with Applicable Law, the Parties shall cooperate to minimize Taxes; however, no Party shall be obligated to incur any extraordinary financial burden to reduce Taxes for which the other Party is responsible hereunder.

	9.8 Setoff and Payment Adjustments.
	9.9 Netting.
	(A) A Party at any time may offset against any and all amounts that may be due and owed to the other Party under this ESA, including damages and other payments that are owed by a Party to the other Party pursuant to this ESA. Undisputed and non-offset...
	(B) If Seller and Buyer net their obligations to each other under this ESA, then such amounts will be aggregated, and Seller and Buyer will discharge their obligations to pay through netting of payments on a current accounting basis. If the amounts ow...

	9.10 Survival on Termination.

	ARTICLE 10  Operations and Maintenance
	10.1 Construction of the Project.
	(A) Seller will diligently pursue the development and construction of the Project using commercially reasonable efforts consistent with Prudent Utility Practices and in compliance with the terms and conditions of the Interconnection Agreement and this...
	(B) On and after the start of construction and through the Commercial Operation Date, Seller will provide Buyer monthly construction updates no later than the 15th of each month.  For cases where the 15th falls on a weekend, construction updates shall...
	(C) Seller may not materially modify, alter or otherwise change the Project without the prior written consent of Buyer, except (i) as required by Prudent Utility Practices or Applicable Law; (ii) for modifications, alterations, expansions or other cha...
	(D) Seller shall, by a written notice delivered to Buyer on or before the Execution Date, designate a Project Manager who shall have full responsibility for the performance of the construction, commissioning, start-up, and testing by Seller and shall ...
	(E) Other than the rights and obligations of Buyer specified in this ESA and any documents ancillary hereto, neither this ESA nor any such ancillary document shall be interpreted to create in favor of Buyer, and Buyer specifically disclaims, any right...

	10.2 Commissioning Tests.
	(A) Seller shall provide proposed Commissioning Test procedures to Buyer at least one hundred twenty (120) Days prior to the performance of the first planned Commissioning Test.  Buyer shall provide any comments to the proposed Commissioning Test proc...

	10.3 Access to and Inspection of the Project.
	(A) Seller shall provide Buyer and its authorized agents, employees, and inspectors reasonable access to the Project, including the control room and Seller’s Interconnection Facilities, for the purposes set forth herein. Buyer acknowledges that such a...
	(B) No inspections of the Project, whether by Buyer or otherwise, and no acceptance or approval given under this ESA, shall relieve Seller of or reduce its obligation to maintain the Project and operate the same in accordance with this ESA, the Interc...

	10.4 Operating Parameters.
	(A) Seller shall operate or procure the operation of the Project in accordance with Prudent Utility Practices and the ESS Operating Restrictions (“Operating Parameters”), subject only to Emergency Conditions and Force Majeure Events; provided that, du...
	(B) Seller shall operate the Project such that all system protective equipment is in service whenever the Project is connected to, or is operated in parallel with, the Transmission Provider’s Transmission System, except for normal testing and repair. ...

	10.5 Operating Procedures.
	(A) Not later than ninety (90) Days before the Commercial Operation Date, Seller shall provide Buyer a draft of all Operating Procedures. Not later than thirty (30) days before the Commercial Operation Date, an operating committee consisting of Seller...
	(B) Seller will prepare detailed test protocols and procedures for any tests to be performed in connection with achieving Commercial Operation and for periodic tests as required within this ESA.  The protocols and procedures will be developed by Selle...
	(C) Seller will perform, at Seller’s expense, an annual ESS Unit Capabilities test in accordance with applicable test protocols and procedures set forth in Exhibit F and promptly provide the results to Buyer.  Seller will have sixty (60) Days from the...
	(D) In the event of a material adverse change in ESS Unit Capabilities, Seller shall perform additional tests as requested by Buyer (“Buyer-Requested Performance Tests”), limited to the following conditions. Buyer-Requested Performance Tests will be c...
	(1) If the results of a Buyer-Requested Performance Test fail to meet the Guaranteed ESS Unit Capabilities, ESS Non-Performance Liquidated Damages would apply for the time period following the Buyer-Requested Performance Test until such time as a subs...
	(2) Buyer-Requested Performance Test will be performed at a time mutually agreeable to both Parties.

	(E) In addition to the foregoing, Seller may, at its option, perform additional tests (“Seller-Requested Performance Tests”) in accordance with test protocols and procedures set forth in Exhibit F.

	10.6 Project Maintenance.
	Seller shall maintain all Project equipment or cause the same to be maintained at all times in accordance with Prudent Utility Practices and otherwise in accordance with this ESA.  At least sixty (60) Days before the Commercial Operation Date, Seller ...
	(A) Seller shall be responsible (at its own cost and expense) for timely obtaining, maintaining, and complying with all agreements, arrangements and permits necessary for delivery of the Product to the Point of Delivery. Upon the reasonable written re...

	10.7 Sales to Third Parties.
	10.8 Monthly Operational Report.  Not later than the tenth (10th) day of each Month after the Commercial Operation Date, Seller shall, along with the invoices provided pursuant to Section 9.1, provide a report summarizing Project operations in the pri...
	10.9 Lease Liability Operational Expenses. If the pricing terms and conditions of this ESA would result in Buyer incurring a lease liability greater than zero dollars ($0), then Seller shall provide Buyer, upon Buyer’s reasonable request, an approxima...

	ARTICLE 11  Future Environmental Attributes
	11.1 Sale of Future Environmental Attributes.
	(A) Other than as specified in Sections 11.1(D) and 11.1(E) below, effective from the date on which the Project first makes Product available to Buyer at the Point of Delivery, Seller shall transfer to Buyer, free and clear of all claims, liens, secur...
	(B) Seller and Buyer shall execute all documents and instruments necessary to effect transfer of the Future Environmental Attributes to Buyer or its respective designee(s).
	(C) Ownership by Buyer of Future Environmental Attributes shall include any Future Environmental Attributes that are reserved or “banked” throughout the Term of this ESA, but not used, sold, assigned or otherwise transferred during the Term of this ES...
	(D) Except as otherwise provided in Section 8.1, Tax Benefits in effect on the Execution Date of this ESA or any successor provision providing for a federal, state and/or local tax credit or financial benefit determined by reference to renewable elect...
	(E) Seller shall timely register the Project, as necessary, so that the Project is compliant with reporting requirements related to Future Environmental Attributes and certification requirements under any applicable federal, state, or regional program...


	ARTICLE 12  Default and Remedies
	12.1 Events of Default of Seller.
	(A) Any of the following events shall constitute an Event of Default of Seller upon its occurrence and no cure period shall be applicable other than as set forth in Section 12.1(A)(6) and 12.1(A)(7) below:
	(1) Seller’s dissolution or liquidation;
	(2) Seller’s assignment of this ESA (or any of its rights hereunder) for the benefit of creditors, except as permitted pursuant to Article 18 and in any consent to collateral assignment with a Lender;
	(3) Seller’s filing of a petition in voluntary bankruptcy or insolvency or for reorganization or arrangement under the bankruptcy laws of the United States or under any insolvency law of any state, or Seller’s voluntarily taking advantage of any such ...
	(4) The sale by Seller to a third party, or diversion by Seller for any use, of Product committed to Buyer by Seller;
	(5) Seller’s actual fraud, waste, tampering with Buyer-owned facilities, or other material misrepresentation or willful misconduct in connection with this ESA or the operation of the Project;
	(6) The failure of Seller to maintain Security in accordance with Article 19, unless remedied within ten (10) Business Days of Seller’s receipt of written notice of such failure from Buyer or the entity providing such Security; or
	(7) The failure of Seller Guarantor or Seller to make, when due, any payment due to Buyer under or in connection with this ESA, unless remedied within ten (10) Business Days of Seller’s receipt of written notice of such failure from Buyer (subject to ...
	(8) Seller’s failure to achieve the Commercial Operation Date for the Project on or prior to the Guaranteed Start Date or other date mutually agreed to by the Parties.

	(B) Any of the following events shall constitute an Event of Default of Seller upon the failure of Seller to cure within thirty (30) Days after the date of written notice from Buyer to Seller, or such longer period as may be necessary to effectuate a ...
	(1) Seller’s Abandonment of construction or operation of the Project;
	(2) Except to the extent arising from the acts or omissions of the Transmission Provider or Buyer, Seller is not able to make Product available at the Point of Delivery as a result of the Project not maintaining its interconnection with the Transmissi...
	(3) Seller’s failure to comply with any other material obligation under this ESA, which would result in an adverse impact on Buyer;
	(4) The Project fails, after the Commercial Operation Date, to obtain an Actual ESS Availability Percentage of at least eighty percent (80%) over any twenty-four (24) consecutive Months during the Term excepting to the extent due to (i) a Transformer ...
	(5) Seller fails to timely register the Project or should Future Environmental Attributes become available, fails to ensure timely registration of the Future Environmental Attributes in accordance with the terms of this ESA; or
	(6) The Project fails, after the Commercial Operation Date, to maintain an ESS Capacity above ninety percent (90%) of the Guaranteed ESS Capacity referenced in Section 3.12.

	(C) Any of the following events shall constitute an Event of Default of Seller upon the failure of Seller to cure within sixty (60) Days after the date of written notice from Buyer to Seller, or such longer period as may be necessary to effectuate a c...
	(1) Seller’s assignment of this ESA, or any Change of Control of Seller, or Seller’s sale or transfer of its interest, or any part thereof, in the Project, except as permitted in accordance with Article 18;
	(2) Any representation or warranty made by Seller in this ESA shall prove to have been false or misleading in any material respect when made or ceases to remain true during the Term if such cessation would reasonably be expected to result in a materia...
	(3) The filing of an involuntary case in bankruptcy or any proceeding under any other insolvency law against Seller as debtor or its parent or any Affiliate that could materially impact Seller’s ability to perform its obligations hereunder; provided, ...


	12.2 Events of Default of Buyer.
	(A)  Any of the following shall constitute an Event of Default of Buyer upon its occurrence, and no cure period shall be applicable:
	(1) Buyer’s dissolution or liquidation provided that division of Buyer into multiple entities shall not constitute dissolution or liquidation;
	(2) Buyer’s assignment of this ESA (or any of its rights hereunder) for the benefit of creditors;
	(3) Buyer’s filing of a voluntary petition in bankruptcy or insolvency or for reorganization or arrangement under the bankruptcy laws of the United States or under any insolvency law of any State, or Buyer voluntarily taking advantage of any such law ...
	(4) Buyer’s actual fraud, waste, tampering with Seller-owned facilities or other material misrepresentation or willful misconduct in connection with this ESA or the operation of the Project.

	(B)  Buyer’s failure to make any payment due hereunder (subject to Buyer’s rights with respect to disputed payments under Article 9 and net of outstanding damages and any other rights of offset that Buyer may have pursuant to this ESA) shall constitut...
	(C) Buyer’s failure to comply with any other material obligation under this ESA, which would result in a material adverse impact on Seller shall constitute an Event of Default of Buyer upon the failure of Buyer to cure within thirty (30) Days after th...
	(D)  Any of the following shall constitute an Event of Default of Buyer upon the failure of Buyer to cure within sixty (60) Days after the date of written notice from Seller to Buyer. or such longer period as may be necessary to effectuate a cure prov...
	(1) The filing of an involuntary case in bankruptcy or any proceeding under any other insolvency law against Buyer; provided, however, that Buyer does not obtain a stay or dismissal of the filing within the cure period;
	(2) Buyer’s assignment of this ESA, except as permitted in accordance with Article 18; or
	(3) Any representation or warranty made by Buyer in this ESA shall prove to have been false or misleading in any material respect when made or ceases to remain true during the Term if such cessation would reasonably be expected to result in a material...


	12.3 Damages Prior to Termination.
	(A) Upon the occurrence of an Event of Default, and subject in each case to the limitation on damages set forth in Section 12.7, the Non-Defaulting Party shall have the right to (i) collect damages accruing prior to the Early Termination Date of this ...
	(B) For all Events of Default, the Non-Defaulting Party shall be entitled, subject to limitations on damages set forth in Section 12.7, to receive from the Defaulting Party all of the damages incurred by the Non-Defaulting Party in connection with suc...

	12.4 Termination.
	(A) If Seller is the Defaulting Party, as soon as practicable after notice of the Early Termination Date, Buyer shall calculate the Buyer Termination Payment in a commercially reasonable manner as of the Early Termination Date in accordance with this ...
	(B) If Buyer is the Defaulting Party, as soon as practicable after notice of the Early Termination Date, Seller shall deliver written notice to Buyer of the amount of the Seller Termination Payment.  The notice shall include a written statement explai...
	(C) Unless otherwise mutually agreed by the Parties, the conditions in this Section 12.4(C) shall apply.
	(1) If the PPA is terminated due to an Event of Default (as defined in the PPA) of Seller under the PPA and Seller terminates this ESA, such termination shall be considered an Event of Default of Seller under this ESA and Buyer shall be entitled to pu...
	(2) If the PPA is terminated due to either (x) an Event of Default of Buyer, or (y) an extended Force Majeure Event (all as defined in the PPA) and Seller terminates this ESA, such termination shall not be considered an Event of Default of Seller unde...
	(3) If the PPA is terminated due to an Event of Default (as defined in the PPA) of Buyer under the PPA and Seller elects to terminate this ESA, such termination of the PPA shall be considered an Event of Default of Buyer under this ESA and Seller shal...

	(D) If the PPA is terminated for any reason and the ESA remains binding, the Parties shall meet and confer within fifteen (15) days of the early termination of the PPA to establish an alternative ESS Energy Payment structure.  If the Parties cannot ag...

	12.5 Specific Performance.
	12.6 Remedies Cumulative.
	12.7 Waiver and Exclusion of Other Damages.
	12.8 Payment of Amounts Due to Buyer.
	12.9 Duty to Mitigate.
	12.10 Security Rights.

	ARTICLE 13  Contract Administration and Notices
	13.1 Notices in Writing.
	13.2 Representative for Notices.
	13.3 Authority of Representatives.
	13.4 Records.
	(A) Operating and Maintenance Records. Seller shall maintain an accurate and up-to-date operating log, in electronic format, at the Project that will include, without limitation, dispatch and scheduled Discharge Energy delivered,  Charging Energy rece...
	(B) Billing and Payment Records. To facilitate payment and verification, Seller and Buyer shall keep all books and records necessary for billing and payments in accordance with the provisions of Article 9 and grant the other Party reasonable access to...
	(C) Project Development Records and Data Submissions. Seller shall submit or cause to be submitted to Buyer the following documents on or before the dates specified below:
	(1) No later than thirty (30) Days after the Execution Date and ending on the Commercial Operation Date, (i) monthly or quarterly construction progress reports, as applicable, in such form as may be agreed to by Buyer in accordance with Section 10.1(A...
	(2) No later than thirty (30) Days prior to the start of the Test Period, (i) evidence demonstrating that Seller has obtained all Governmental Approvals then required to be obtained for the ownership, operation and maintenance of, and the supply of Pr...
	(3) As soon as available, but not later than sixty (60) Days following the Commercial Operation Date for the Project, two (2) copies of all results of Commissioning Tests performed on the ESS.
	(4) Upon request by Buyer, one (1) signed and sealed copy of all as-built drawings for the Project, including the civil and architectural works.
	(5) The receipt of the above schedules, data, certificates and reports by Buyer (i) shall not be construed as an endorsement by Buyer of the design of the Project; (ii) does not constitute a warranty by Buyer as to the safety, durability or reliabilit...


	13.5 Provision of Real-Time Data.
	13.6 Examination of Records.
	13.7 Exhibits.

	ARTICLE 14  Force Majeure
	14.1 Definition.
	(A) Neither Party will be considered to be in default in respect to any obligation hereunder if delays in or failure of performance is due to a Force Majeure Event, except for the obligation to pay monies due. A “Force Majeure Event” shall mean an eve...
	(B) Equipment breakdown or the inability of Seller to use equipment due to its design, construction, operation, or maintenance, the inability of Seller to meet regulatory standards, or failure by Seller to obtain on a timely basis and maintain a neces...
	(C) Notwithstanding the foregoing, the term Force Majeure Event does not include (i) inability by Seller to procure equipment for the Project or any component parts therefor, for any reason (the risk of which is assumed by Seller); (ii) any other acts...
	(D) In no event will any delay or failure of performance caused by a Force Majeure Event extend this ESA beyond its stated Term. Notwithstanding any other provision in this ESA to the contrary, in the event that any delay or failure of performance cau...
	(E) Except as otherwise provided in this ESA, each Party shall be excused from performance when non-performance was caused, directly or indirectly, by a Force Majeure Event but only and to the extent thereof, and existence of a condition of Force Maje...

	14.2 Notification Obligations.
	14.3 Duty to Mitigate.
	14.4 Force Majeure Event Occurring After Commercial Operation.
	(A) Upon the occurrence and during the continuance of a Force Majeure Event and the effects thereof, to the extent that a Force Majeure Event affects the ability of either Buyer or the Transmission Provider to accept Discharge Energy from the Project ...
	(B) In the case that Seller fails to obtain authorization from the Transmission Provider to allow the ESS to accept Charging Energy from the electrical grid and Buyer, nevertheless, has granted the Commercial Operation Date, upon the occurrence and du...
	(C) In the case of (A) and (B) above, the amount of Energy Output that would have otherwise been delivered to the Point of Delivery shall be reasonably calculated by Seller taking into account weather and pyranometer data from the meteorological stati...


	ARTICLE 15  Representations, Warranties and Covenants
	15.1 Seller’s Representations, Warranties and Covenants.
	(A) Seller is a limited liability company duly organized, validly existing and in good standing under the laws of the State of Delaware.  Seller is qualified to do business in each other jurisdiction where the failure to so qualify would have a materi...
	(B) Except for the Seller Board Approval (which shall be obtained prior to the Commercial Operation Date), the execution, delivery, and performance of its obligations under this ESA by Seller have been duly authorized by all necessary corporate action...
	(1) require any consent or approval by any governing body of Seller, other than that which has been obtained and is in full force and effect;
	(2) violate any Applicable Law, or violate any provision in any formation documents of Seller, the violation of which could have a material adverse effect on the ability of Seller to perform its obligations under this ESA;
	(3) result in a breach or constitute a default under Seller’s formation documents or bylaws, or under any agreement relating to the management or affairs of Seller or any indenture or loan or credit agreement, or any other agreement, lease, or instrum...
	(4) result in, or require the creation or imposition of any mortgage, deed of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other than in favor of a Lender or as otherwise may be contemplated by this ESA) upon o...

	(C) The obligations of Seller under this ESA are valid and binding obligations of Seller.
	(D) The execution and performance of this ESA will not conflict with or constitute a breach or default under any contract or agreement of any kind to which Seller is a party or any judgment, order, statute, or regulation that is applicable to Seller o...
	(E) To the knowledge of Seller, and except for those permits, consents, approvals, licenses and authorizations identified in Exhibit E, which Seller anticipates will be obtained by Seller in the ordinary course of business, all Governmental Approvals ...
	(F) Seller shall comply with all Applicable Laws in effect or that may be enacted during the Term.
	(G) Seller shall disclose to Buyer the extent of, and as soon as it is known to Seller, any violation of any Applicable Laws arising out of the construction of the Project, the presence of Environmental Contamination at the Project (actual or alleged)...
	(H) To the full extent authorized by FERC regulations and the FERC standards of conduct, Seller hereby authorizes Buyer to contact and obtain information concerning the Project and Interconnection Facilities directly from the Transmission Provider.
	(I) Seller has and/or will have good and marketable title to the Future Environmental Attributes immediately prior to delivery to Buyer.
	(J) Seller has not sold, delivered or transferred the Future Environmental Attributes to any other Person, in whole or in part.
	(K) All right, title and interest in and to the Future Environmental Attributes are free and clear of any liens, Taxes, claims, security interests or other encumbrances except for any right or interest by any entity claiming through Buyer.
	(L) Each Future Environmental Attribute complies with the requirements set forth in the New Mexico Renewable Energy Act, NMSA 1978, § 62-16-1 et seq., and Title 17.9.572 NMAC.
	(M)  As soon as practical but in no event longer than fifteen (15) Days after the execution thereof, Seller shall provide a true and correct copy of the Interconnection Agreement to Buyer.  On and after the execution of the Interconnection Agreement, ...
	(N) After the Commercial Operation Date, Seller will not incur, assume or carry any Debt in connection with the Project;
	(O) Subject to ongoing maintenance by Seller, the ESS has a remaining design life (starting on the Commercial Operation Date) that is at least equal to twenty-nine (29) years in accordance with Prudent Utility Practices, as attested by a Licensed Prof...
	(P) Except as expressly set forth in this ESA, Seller makes no warranty, express or implied, including but not limited to any warranty of merchantability or fitness for a particular purpose, or warranty arising from any course of dealing, performance,...
	(Q) This ESA does not provide for the transfer of the Project to Buyer at any time during or after the Term;
	(R) This ESA does not grant Buyer an option to purchase the Project or any portion of the associated assets at any time during or after the end of the Term;
	(S) Less than seventy five percent (75%) of the useful economic life of the Project will be expended upon the end of the Term;
	(T) The present value of the sum of the compensation that Buyer shall pay Seller throughout the Delivery Term shall be less than ninety percent (90%) of the fair market value of the Project and its associated assets and there is no residual value guar...
	(U) The Project is not a specialized project and will have alternative uses to Seller upon the end of the Term.

	15.2 Buyer’s Representations, Warranties and Covenants.
	(A) Buyer is a corporation duly organized, validly existing and in good standing under the laws of the State of New Mexico and is qualified in each other jurisdiction where the failure to so qualify would have a material adverse effect upon the busine...
	(B) The execution, delivery, and performance of its obligations under this ESA by Buyer have been duly authorized by all necessary corporate action, and do not and will not:
	(1) require any consent or approval of Buyer’s shareholders, officers or directors, except as set forth in Section 6.1;
	(2) violate any Applicable Law, or violate any provision in any corporate documents of Buyer, the violation of which could have a material adverse effect on the ability of Buyer to perform its obligations under this ESA;
	(3) result in a breach or constitute a default under Buyer’s corporate charter or bylaws, or under any agreement relating to the management or affairs of Buyer, or any indenture or loan or credit agreement, or any other agreement, lease, or instrument...
	(4) result in, or require the creation or imposition of, any mortgage, deed of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other than as may be contemplated by this ESA) upon or with respect to any of the asse...

	(C) Assuming this ESA is a valid and binding obligation of Seller, this ESA is a valid and binding obligation of Buyer, subject to the contingencies identified in Article 6.
	(D) The execution and performance of this ESA will not conflict with or constitute a breach or default under any contract or agreement of any kind to which Buyer is a party or any judgment, order, statute, or regulation that is applicable to Buyer.
	(E) To the knowledge of Buyer, and except for the NMPRC Approval(s) identified in Sections 6.1 and 17.3, all required Governmental Approvals necessary for Buyer’s execution, delivery and performance of this ESA have been duly obtained and are in full ...


	ARTICLE 16  Insurance
	16.1 Evidence of Insurance.
	(A) Seller shall, at least thirty (30) Days prior to the commencement of any work on the Project, and thereafter, on or before June 1 of each Commercial Operation Year, provide Buyer with two (2) copies of insurance certificates evidencing the insuran...

	16.2 Term and Modification of Insurance.
	(A) All liability insurance required under this ESA shall cover occurrences during the Term of this ESA on an “occurrence” basis.  In the event that any insurance as required herein is commercially available only on a “claims-made” basis, such insuran...
	(B) Seller may self-insure either all or any portion of the foregoing coverages so long as there is no material decrease in its net worth or means that renders the same insufficient for purposes of self-insurance. If at any time during the Term Buyer,...
	(C) Buyer shall have the right, at times deemed appropriate to Buyer during the Term of this ESA, to request Seller to modify the insurance minimum limits specified in Exhibit G in order to maintain reasonable coverage amounts. Seller shall make comme...

	16.3 Endorsements and Other Requirements.
	(A) Seller shall provide endorsements evidencing that the insurers shall provide Buyer thirty (30) Days’ prior written notice of non-renewal or cancellation of insurance (except that such notice shall be ten (10) Days for non-payment of premiums) and ...
	(B) Seller shall provide endorsements providing that the insurance required under this ESA is primary and non-contributory with respect to other insurance carried by Buyer.
	(C) Seller shall provide endorsements providing that the liability insurance required pursuant to paragraphs (B), (C) and (D) of Exhibit G names Buyer and its Affiliates, officers, directors, and employees as additional insureds for both ongoing and c...


	ARTICLE 17  Legal and Regulatory Compliance and Governmental Approval
	17.1 Applicable Laws.
	17.2 Governmental Approvals.
	17.3 NMPRC Approval.
	(A) Buyer agrees to use commercially reasonable efforts to request and obtain NMPRC Approval of the Requested Actions, and Seller agrees to cooperate with and assist Buyer in these efforts as Buyer may reasonably request.
	(B) NMPRC Approval shall be considered received when the NMPRC issues a final written order that is no longer subject to appeal or further proceedings on remand (i) approving the Requested Actions, including authorization to recover the costs of procu...
	(1) If the NMPRC disapproves any of the Requested Actions, then this ESA shall automatically terminate ten (10) Days after the date of such action by the NMPRC and shall be of no further force or effect, with no further obligation or liability of eith...
	(2) If any NMPRC Approval is issued as described in clause (B)(ii) above, then the Parties shall meet and confer no later than fifteen (15) Days after the date of the NMPRC Approval order regarding whether Buyer or Seller will elect to amend this ESA ...
	(3) If the NMPRC, for any reason, has not entered an order upon the request for approval of all Requested Actions by October 1, 2024 (“Regulatory End Date”), then the Parties shall meet and confer no later than fifteen (15) Days after the Regulatory E...


	17.4 Compliance with Reliability Standards.
	17.5 Compliance Information.

	ARTICLE 18  Assignment and Other Transfer Restrictions
	18.1 No Assignment Without Consent.
	(A) Buyer’s consent shall not be required for: (i) a collateral assignment to a Lender, in accordance with Section 18.6, (ii) any assignment or transfer of this ESA by Seller to an Affiliate of Seller; or (iii) any assignment or transfer of this ESA b...
	(B) Seller’s consent shall not be required for any assignment of this ESA by Buyer to any Affiliate or in connection with certain corporate events involving Buyer or its parent corporation, including, but not limited to, mergers, reorganizations, cons...

	18.2 Conditions on Transfers.
	18.3 Change of Control.
	18.4 Transfer Without Consent Is Null and Void.
	18.5 Subcontracting.
	18.6 Assignment to Lenders.
	(A) Cooperation.  In connection with any assignment of this ESA by Seller to its Lenders, as soon as reasonably practicable after reasonable request from Seller or any Lender, Buyer will cooperate reasonably with Seller and Lender to agree upon and en...
	(B) Financing Liens. Either Party may, without the other Party’s consent, transfer, sell, pledge, encumber or assign this ESA or the revenues or proceeds therefrom in connection with any financing, provided that such a collateral assignment by Seller ...


	ARTICLE 19  Credit and Security Requirements
	19.1 Security.
	19.2 Form of Security.
	19.3 Grant of Security Interest.
	19.4 Use of Security.

	ARTICLE 20  Indemnity; Insurance Proceeds
	20.1 Indemnification.
	(A) Subject to the provisions of Article 12, and to the fullest extent permitted by law, Seller shall defend, save harmless and indemnify on an After Tax Basis the Buyer, its Affiliates, and their respective directors, officers, employees, agents, sub...
	(B) Subject to the provisions of Article 12, and to the fullest extent permitted by law, Buyer shall defend, save harmless and indemnify on an After Tax Basis the Seller, its Affiliates, and their respective directors, officers, employees, agents, sub...

	20.2 Notice of Claims; Procedure.
	20.3 Insurance Proceeds.

	ARTICLE 21  Governmental Charges
	21.1 Allocation of Governmental Charges.

	ARTICLE 22  Miscellaneous
	22.1 Waiver.
	22.2 Fines and Penalties.
	22.3 Rate Changes.
	22.4 Disclaimer of Certain Third Party Beneficiary Rights.
	22.5 Relationship of the Parties.
	(A) This ESA shall not be interpreted to create an association, joint venture, or partnership between the Parties nor to impose any partnership obligation or liability upon either Party. Neither Party shall have any right, power, or authority to enter...
	(B) Seller shall be solely liable for the payment of all wages, Taxes, and other costs related to the employment of Persons to perform services for Seller, including all federal, state, and local income, social security, payroll, and employment taxes ...

	22.6 Equal Employment Opportunity Compliance Certification.
	22.7 Survival of Obligations.
	22.8 Severability.
	22.9 Complete Agreement; Amendments.
	22.10 Binding Effect.
	22.11 Headings.
	22.12 Counterparts.
	22.13 Governing Law and Choice of Forum.
	22.14 Confidentiality.
	(A) For purposes of this Section 22.14, “Disclosing Party” refers to the Party disclosing information to the other Party, and the term “Receiving Party” refers to the Party receiving information from the other Party.
	(B) Other than in connection with this ESA, the Receiving Party will not use the Confidential Information (as defined below) and will keep the Confidential Information confidential. The Confidential Information may be disclosed to the Receiving Party ...
	(C) As used in this Section 22.14, “Confidential Information” means all information that is furnished in connection with this ESA to the Receiving Party or its Receiving Party’s Representatives by the Disclosing Party, or to which the Receiving Party ...
	(1) information that is or becomes generally available to the public other than as a result of a disclosure or other act by the Receiving Party or its Representatives;
	(2) information that can be shown by the Receiving Party to have been already known to the Receiving Party on a non-confidential basis before being furnished to the Receiving Party by the Disclosing Party; and
	(3) information that becomes available to the Receiving Party on a non-confidential basis from a source other than the Disclosing Party or a representative of the Disclosing Party if to the knowledge of the Receiving Party such source was not subject ...

	(D) The Confidential Information will remain the property of the Disclosing Party. Any Confidential Information that is reduced to writing, except for that portion of the Confidential Information that may be found in analyses, compilations, studies or...
	(E) In any proceeding before any applicable Governmental Authority, or pursuant to any other legal or regulatory process, including discovery, each Party shall be entitled to disclose Confidential Information. In such event, the Party making the discl...
	(F) Seller shall immediately notify Buyer of any security incident involving a suspected or known unauthorized access, disclosure, misuse, or misappropriation of Buyer’s Confidential Information (“Data Breach”) that comes to Seller’s attention. Such n...

	22.15 Marketing Rights; Press Releases and Media Contact; Access.
	(A) Buyer shall have the right to advertise, market, and promote to the general public the benefits of this ESA, including, but not limited to, the right, in any such advertising, marketing or promotional material, to associate itself with any claimed...
	(B) Except as otherwise provided herein, neither Party shall issue any press or publicity release or otherwise release, distribute, or disseminate any information to the public, or respond to any inquiry from the media, concerning this ESA or the part...

	22.16 Right to Mortgage.
	22.17   Buyer shall have the right to mortgage, create or provide for a security interest, or convey in trust, all or a part of its interest in this ESA, under deeds of trust, mortgages, indentures or security agreements, as security for its present o...
	22.17 Forward Contract and Master Netting Agreement.
	22.18 Accounting Matters.
	(A) Within fifteen (15) Days following the end of each calendar quarter, including the fourth quarter of the calendar year, Seller shall deliver to Buyer: (i) an unaudited year-to-date statement of income, (ii) an unaudited year-to-date statement of c...
	(B) The financial statements to be delivered by Seller in accordance with Section 22.18(A) (“Seller’s Financial Statements”) shall be prepared in accordance with GAAP and fairly present in all material respects the consolidated financial position, res...
	(C) Upon reasonable notice from Buyer, during normal business hours and mutually agreed terms and dates, Seller shall allow Buyer access to Seller’s records and personnel, so that Buyer and Buyer’s independent registered public accounting firm can con...
	(D) Once during each calendar quarter, Buyer and Seller shall meet (either in person or by conference call) at a mutually agreed upon date and time to conduct due diligence and Form 8K disclosure review and discuss Seller’s internal control over fina...
	(E) Buyer shall treat Seller’s Financial Statements or other financial information provided under the terms of this Section as Confidential Information in accordance with Section 22.14 and, accordingly, shall: (i) utilize such Seller financial informa...

	22.19 Telephone Recording.
	22.20 Change In Law. If a Change in Law occurs that makes it impossible or illegal for a Party to perform an obligation under this Agreement lawfully, the Parties shall negotiate in good faith to amend this Agreement within sixty (60) Days after the a...
	22.21 Change in Market Structure. In the event of a change in the operation or organizational structure of the regional territory which includes the ESS or Buyer's service area (including change in balancing area authority or implementation of an inde...
	EXHIBIT A
	EXHIBIT B
	1. See attached one-line diagram of the Project, which shall be provided by Seller within ninety (90) Days of the Execution Date.  The one-line diagram indicates the following:
	2. The following discussion provides a summary of the current status of the Interconnection Agreement for the Project, the key milestone dates for completion of the necessary interconnection facilities, and documentation from the Transmission Provider...
	3. Seller shall provide any necessary updates upon execution of the Interconnection Agreement.
	4. Point of Delivery is the Route 66 115 kV Switching Station on PNM’s Bluewater to West-Mesa 115 kV Line.

	EXHIBIT C
	EXHIBIT D
	EXHIBIT E
	EXHIBIT F
	The ESS Facility will be in the on-line state at between 10% of the Maximum State of Charge and 90% of the Maximum State of Charge and at an initial active power level of 0 MW and reactive power level of 0 MVAR.  This test shall not cause the ESS to c...
	The calculation below will demonstrate the determination of the ESS Response Delay used to determine ESS Response Delay Damages according to Section 3.13.
	a) An “Actual System Latency” shall be calculated, which shall be equal to:
	𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦=𝑀𝑎𝑥(𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝐿𝑎𝑡𝑒𝑛𝑐𝑦, 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝐿𝑎𝑡𝑒𝑛𝑐𝑦)

	b) An “Actual System Latency Delay” shall be calculated, which shall be equal to:
	𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦 𝐷𝑒𝑙𝑎𝑦 =𝑀𝑎𝑥,𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦,𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦.−𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦
	c) An “Actual Discharge Ramp Rate Delay” shall be calculated, which shall be equal to:
	𝐴𝑐𝑡𝑢𝑎𝑙 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 𝐷𝑒𝑙𝑎𝑦 =𝑀𝑎𝑥,𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒,𝐴𝑐𝑡𝑢𝑎𝑙 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒.−𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒
	d) An “Actual Charge Ramp Rate Delay” shall be calculated, which shall be equal to:
	𝐴𝑐𝑡𝑢𝑎𝑙 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 𝐷𝑒𝑙𝑎𝑦 =𝑀𝑎𝑥,𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒,𝐴𝑐𝑡𝑢𝑎𝑙 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒.−𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒
	e) The “Charging ESS Response Delay” shall be calculated, which shall be equal to:
	𝐶ℎ𝑎𝑟𝑔𝑖𝑛𝑔 𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦=𝐴𝑐𝑡𝑢𝑎𝑙 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 𝐷𝑒𝑙𝑎𝑦 + 𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦 𝐷𝑒𝑙𝑎𝑦
	f) The “Discharging ESS Response Delay” shall be calculated, which shall be equal to:
	𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑖𝑛𝑔 𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦=𝐴𝑐𝑡𝑢𝑎𝑙 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 𝐷𝑒𝑙𝑎𝑦 + 𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦 𝐷𝑒𝑙𝑎𝑦
	g) The “ESS Response Delay” shall be calculated, which shall be equal to:
	𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦=𝑀𝑎𝑥(𝐶ℎ𝑎𝑟𝑔𝑖𝑛𝑔 𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦, 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑖𝑛𝑔 𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦)
	The ESS shall be available for a twenty-four (24) hour period for Buyer’s dispatch with controls in auto and synchronized to the Buyer’s system.



	EXHIBIT G
	(A) ESS Availability Guarantee.  Seller guarantees that the ESS shall achieve an Actual ESS Availability Percentage equal to or greater than ninety-five percent (95%) in each Commercial Operation Year after the Commercial Operation Date (“Guaranteed E...
	(B) ESS Availability Damages. For any Commercial Operation Year during which Seller fails to meet the Guaranteed ESS Availability Percentage, Seller shall pay Buyer liquidated damages in the amount equal to One Thousand Five Hundred Dollars ($1,500) p...
	(C) ESS Availability Damages Cap, Termination and Cure Rights. The total ESS Availability Damages payable by Seller for failure to meet the Guaranteed ESS Availability Percentage in any Commercial Operation Year shall be capped annually at a value equ...
	ATTACHMENT 1 TO EXHIBIT H

	EXHIBIT I
	EXHIBIT J
	EXHIBIT K
	EXHIBIT L
	EXHIBIT M
	1. Base Annual Average State of Charge (“BAASOC”) shall be the simple average State of Charge for a fixed interval of 30 minutes or less (never to exceed the Maximum State of Charge) for the Commercial Operation Year.
	2. Annual Limit on Discharge Energy is 365 Equivalent Full Cycles (“AL”) per Commercial Operation Year.
	3. Should the BAASOC exceed 40% at the end of the Commercial Operation Year, the AL shall be decreased by 5 Equivalent Full Cycles for such Commercial Operation Year.


	EXHIBIT N (to Energy Storage Agreement)
	EXHIBIT O
	(to Energy Storage Agreement)
	Solar PPA
	[See attached at the end of this document]
	EXHIBIT P
	(to Energy Storage Agreement)
	ESS Ramp Logic Response S-Curve
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	PNM Exhibit JWH-5
	ARTICLE 1  Definitions and Rules of Interpretation
	1.1 Definitions.
	“WRO Restraint” means any withhold release order or other import restraint issued by U.S. Customs and Border Protection or other applicable Governmental Authority, including under the Uyghur Forced Labor Prevention Act, that prevents or delays the imp...

	1.2 Rules of Construction.
	(A) The masculine shall include the feminine and neuter.
	(B) References to “Articles,” “Sections,” “Exhibits” or “Schedules” shall be to articles, sections, exhibits, or schedules of this ESA unless otherwise stated.
	(C) The Exhibits and Schedules attached hereto are incorporated in and are intended to be a part of this ESA; provided, that in the event of a conflict between the terms of any Exhibit or Schedule and the terms of this ESA, the terms of this ESA shall...
	(D) This ESA was negotiated and prepared by both Parties with the advice and participation of counsel. The Parties have agreed to the wording of this ESA, and none of the provisions hereof shall be construed against one Party on the grounds that such ...
	(E) The Parties shall act reasonably and in accordance with the principles of good faith and fair dealing in the performance of this ESA. Unless expressly provided otherwise in this ESA, (i) where the ESA requires the consent, approval, acceptance, ag...
	(F) Use of the words “include” or “including” or similar words shall be interpreted as “including but not limited to” or “including, without limitation.”
	(G) Use of the words “tax” or “taxes” shall be interpreted to include taxes, fees, surcharges, and the like.
	(H) All uses of the word “shall” in this ESA are to be interpreted as imperative and not permissive.

	1.3 Interpretation with Interconnection Agreement.
	Each Party shall conduct its operations in a manner intended to comply with FERC Standards of Conduct for Transmission Providers, requiring the separation of its transmission and merchant functions.
	(A) The Parties acknowledge and agree that the Interconnection Agreement shall be a separate and free-standing contract and that the terms of this ESA are not binding upon the Transmission Provider.
	(B) Notwithstanding any other provision in this ESA, nothing in the Interconnection Agreement shall alter or modify Seller’s or Buyer’s rights, duties and obligations under this ESA. This ESA shall not be construed to create any rights between Seller ...
	(C) Seller expressly recognizes that, for purposes of this ESA, the Transmission Provider shall be deemed to be a separate entity and separate contracting party whether or not the Interconnection Agreement is entered into with Buyer, an Affiliate of B...

	1.4 Interpretation of Arrangements for Electric Supply to the Project.
	(A) Seller’s arrangements for the supply of House Energy to the Project shall be separate and free-standing arrangements. Seller is responsible for independently securing a contract for necessary House Energy, backfeed power and station service power ...
	(B) Notwithstanding any other provision in this ESA, nothing in Seller’s arrangements for the supply of House Energy to the Project shall alter or modify Seller’s or Buyer’s rights, duties and obligations under this ESA. This ESA shall not be construe...
	(C) Separate from energy provided to the battery, Seller shall have the right to consume energy concurrently generated by the Solar Facility for House Energy and to co-locate additional facilities designed to supply House Energy; provided, however, th...


	ARTICLE 2  Term and Termination
	2.1 Execution Date and Term.

	ARTICLE 3  Project Description
	3.1 Commercial Terms.
	3.2 Project.
	3.3 Location.
	3.4 General Design of the Project.
	(A) have the required panel space and 125V DC battery-supplied voltage to accommodate metering, system telemetering equipment and communications equipment;
	(B) be equipped for and capable of AGC by Buyer;
	(C) use redundant communication and metering circuits from the Project to the System Control Center which operate independently for the purpose of telemetering, supervisory control/data acquisition, and voice and other communications as required for A...
	(D) supply Discharge Energy with minimal harmonic distortion in compliance with the requirements of the Interconnection Agreement and Prudent Utility Practices;
	(E) be capable of receiving Charging Energy from Buyer and delivering Discharge Energy to Buyer, each at the frequency specified by Buyer;
	(F) be capable of immediate disconnection remotely by the System Control Center;
	(G) meet voltage and reactive/active power control performance for a Category B system as defined in IEEE 1547-2018 for a Distributed Energy Resource (DER) at the Point of Delivery;
	(H)  meet the normal and abnormal performance category as defined in IEEE 1547-2018 for a Distributed Energy Resource (DER) at the Point of Delivery, which shall be Category II minimum;
	(I)  be capable of both full load and idle operation over an ambient temperature range of -20oF to 110oF with the full range of relative humidity; provided, that the ESS shall not be operated in a manner that violates applicable manufacturer specifica...
	(J) meet or exceed the recommended performance specifications defined in Appendix A of the September 2018 NERC Reliability Guideline for BPS-Connected Inverter-Based Resource Performance and IEEE Standard 2800-2022 at the Point of Delivery; and
	(K) no later than the earlier of (i) ninety (90) Days following Seller’s commencement of construction of the Project or (ii) thirty (30) Days prior to issuance of a purchase order for Seller’s SCADA or equivalent systems, the Parties shall develop and...

	3.5 Expected Commercial Operation Date.
	3.6 Extension Due to Excused Delay.
	3.7 Delay Damages.
	3.8 ESS Capacity Shortfall.
	3.9 Test Period.
	3.10 Notice of Commercial Operation.
	3.11 Grid Charging.
	3.12   Seller shall construct the ESS to accept Charging Energy from the electrical grid and shall obtain authorization from the Transmission Provider to allow the ESS to accept Charging Energy from the electrical grid by the Commercial Operation Date...
	3.12 ESS Unit Capabilities.
	(A) Guaranteed PMAX of 100 MW of charging and discharging capability as measured at the Point of Delivery, and as may be adjusted pursuant to Section 3.8;
	(B) Guaranteed ESS Capacity: discharge ESS at Guaranteed PMAX for four (4) consecutive hours; starting at the Maximum State of Charge and ending at the Minimum State of Charge
	(C) Guaranteed ESS Roundtrip Efficiency as shown in Exhibit K; Seller shall provide any applicable degradation forecasts applicable to this guarantee;
	(D) Guaranteed Discharge Ramp Rate of 50 MW per second measured between 90% of the Maximum State of Charge and 10% of the Maximum State of Charge representing the maximum rate that the ESS can change its output power; the maximum rate is defined as th...
	(E) Guaranteed Charge Ramp Rate of 50 MW per second measured between 10% of the Maximum State of Charge to 90% of the Maximum State of Charge representing the maximum rate that the ESS can change its output power; the maximum rate is defined as the ma...
	(F) Guaranteed System Latency: <3 seconds
	(G) Guaranteed Frequency Response Capability of Guaranteed PMAX/0.1Hz;
	(H) Capability to support Ancillary Services in accordance with the system design and ESS Operating Restrictions, or as otherwise agreed by the Parties in writing; and

	3.13 ESS Non-Performance Liquidated Damages.
	(A) If Seller is unable to achieve the Guaranteed ESS Capacity (as may be adjusted pursuant to Section 3.8), Seller shall pay Buyer One Hundred Forty Thousand Dollars ($140,000) for each MW (prorated for any portion thereof) of ESS Capacity shortfall ...
	(B) Ten Thousand Dollars ($10,000) per event (each event shall last no longer than three (3) Days) for inability to comply with the Guaranteed Charge Ramp Rate, Guaranteed Discharge Ramp Rate, Guaranteed System Latency or the Guaranteed Frequency Resp...

	3.14 Availability Guarantee.
	3.15 Guaranteed ESS Roundtrip Efficiency Payment.
	If the ESS Roundtrip Efficiency is below the Guaranteed ESS Roundtrip Efficiency, Seller will pay to Buyer an amount equal to the Monthly Electricity Cost multiplied by (1 – (ESS Roundtrip Efficiency/Guaranteed ESS Roundtrip Efficiency)).

	3.16 Prohibition Against Acquisition, Importation, Transfer, or Installation.
	Seller is required to ensure that equipment, firmware, software, or any component thereof utilized in the Project under this ESA is not prohibited by Applicable Law.  To the fullest extent permitted by law, Seller shall indemnify, defend and hold har...


	ARTICLE 4  AGC
	4.1 AGC.
	(A) Prior to the Commercial Operation Date or, if applicable, prior to the Test Period, Seller, at its sole cost and expense, shall install AGC at the Project and shall maintain such AGC throughout the Delivery Term.  Seller shall ensure that, through...
	(B) Beginning on the Commercial Operation Date, PNM shall have the right to direct the dispatch of the ESS, via AGC control, according to its fullest capability within the ESS Operating Restrictions in Exhibit M.  Total cycles shall not exceed 365 Equ...


	ARTICLE 5  Delivery and Metering
	5.1 Delivery Arrangements.
	(A) Seller shall take all actions required in accordance with the terms and conditions of this ESA to accept the Charging Energy at and from the Point of Delivery as part of providing the Energy Storage Services, including maintenance, repair or repla...
	(B) Seller shall be responsible for the costs of interconnection and costs required to receive and deliver Energy at the Point of Delivery for the Project at the required voltage, including the costs of any associated network upgrades. As between Buye...
	(C) Buyer shall be responsible for all transmission charges, ancillary service charges, electrical losses and any other transfer-related charges required to deliver Discharge Energy from and beyond the Point of Delivery.  Buyer shall be responsible fo...
	(D) Buyer shall secure all necessary transmission service arrangements, including scheduling arrangements, if any, to (i) take Discharge Energy at the Point of Delivery and deliver it to points beyond, and (ii) deliver Charging Energy to the Point of ...

	5.2 Availability Reporting.
	5.3 Electric Metering Devices.
	(A) Seller shall ensure that the Charging Energy and Discharge Energy delivered pursuant to this ESA shall be metered and accounted for separately from any electric generation facility, including the Solar Facility, that utilizes the same Electric Int...
	(B) The following provisions of this Section shall govern Electric Metering Devices except to the extent the Interconnection Agreement modifies or otherwise conflicts with these provisions, in which case the Interconnection Agreement shall govern.
	(C) All Electric Metering Devices used to measure the Charging Energy and Discharge Energy and to monitor and coordinate operation of the Project shall be purchased and installed in accordance with the Interconnection Agreement at no cost to Buyer und...
	(D) In addition to the Electric Metering Devices, either Party may elect to install and maintain, at its own expense, backup metering devices (“Secondary Metering”) in addition to the redundant Back-Up Metering referenced above in Section 5.3(A), whic...
	(E) If any Electric Metering Devices, or Secondary Metering, are found to be defective or inaccurate outside the bounds of the selected device’s manufacturer’s performance standards, they shall be adjusted, repaired, replaced, and/or recalibrated as n...

	5.4 Adjustment for Inaccurate Meters.
	(A) If the Primary Metering Device is found to be defective or inaccurate, the Parties shall first use Back-up Metering, followed by Secondary Metering to determine the amount of such inaccuracy, provided, however, that such Back-Up Metering or Second...
	(B) If the Parties cannot agree on the actual period during which the inaccurate measurements were made, the period during which the measurements are to be adjusted shall be the shorter of (i) the last one-half of the period from the last previous tes...


	ARTICLE 6  Conditions Precedent
	6.1 Conditions Precedent.
	(A) Subject to Section 17.3, receipt of NMPRC Approval; and

	6.2 Notice.
	6.3 Lender Consent.  If Seller does not obtain the Lender Consent by February 1, 2024, Seller may terminate this Agreement by written notice to Buyer and, as Buyer’s sole remedy for such termination, Seller shall owe Buyer damages for such failure in ...

	ARTICLE 7  Sale and Purchase of Product
	7.1 Sale and Purchase of Product.
	7.2 Title and Risk of Loss.
	7.3 Future Environmental Attributes and Changes in Law.
	7.4 Scheduling.
	(A) During the Delivery Term, Buyer shall arrange all scheduling services necessary to receive Discharge Energy from, and deliver Charging Energy to, the Point of Delivery while ensuring compliance with NERC/WECC operating policies and criteria, Trans...
	(B) If at any point during the Delivery Term, (i) an alternative market design is implemented in which the Project will or can participate in an energy market, or (ii) if either the Project, the Electric Interconnection Point, or Buyer no longer resid...
	(C) Seller shall provide to Buyer its good faith, non-binding estimates of the daily ESS availability for each week (Sunday through Saturday) by 4:00 p.m. MST on the date falling at least three (3) Days prior to the beginning of that week.
	(D) Unless otherwise specified by superseding policies or procedures of WECC, including the WECC pre-scheduling calendar, and SCC as applicable, Seller shall, by 6:00 a.m. MST on each Day, submit a good faith estimate of the hourly ESS availability fo...
	(E) If, at any time following submission of a good faith estimate as described in Section 7.4(C) and (D) above, Seller becomes aware of any change that alters the values previously provided to Buyer by 1MW or more, Seller shall promptly notify Buyer o...

	7.5 Forced Outages.
	(A) Buyer and Seller shall promptly advise one another of events that may form the basis for a declaration of the existence or termination of Seller Excused Hours or a Seller Forced Outage. Buyer or Seller (as appropriate) shall at the earliest practi...


	ARTICLE 8  Payment Calculations
	8.1 Billing Components.
	(A) ESS Energy Payment.  Subject to Section 14.4, Buyer shall pay Seller an amount equal to the product of (x) the ESS Energy Payment Rate, multiplied by (y) the sum of (i) the aggregate amount of Solar Energy Output (MWh) delivered for Buyer to the P...
	(B) If Supplemental Tax Incentives become available in connection with the Product, Seller shall, within thirty (30) Days of guidance regarding such availability, provide an analysis to Buyer of the benefits available under this ESA. At Buyer’s option...
	(C) If Seller or an Affiliate of Seller, if any, becomes eligible to receive any Supplemental Tax Incentives with respect to the Project, the value of such Supplemental Tax Incentives will be shared between the Parties.  No later than thirty (30) Days...
	(D) Buyer shall reimburse Seller for the taxes identified in Section 9.7(A), which shall be included in the monthly invoices in compliance with Section 9.7(A).

	8.2 Payment Support Requirement.
	(A)  Each Party shall use commercially reasonable efforts to defend, before any Governmental Authority, all terms and conditions of this ESA consistent with Applicable Law.

	8.3 Survival on Termination.
	The provisions of this Article 8 shall survive the repudiation, termination or expiration of this ESA for so long as may be necessary to give effect to any outstanding payment obligations of the Parties due and payable prior to any such repudiation, ...


	ARTICLE 9  Billing and Payment Procedures
	9.1 Statements and Payment of Electricity Payments.
	(A) Seller shall read or have read on its behalf the Electric Metering Devices at the Point(s) of Delivery at 11:59 p.m. MST on the last Day of each Month, unless otherwise mutually agreed by the Parties.
	(B) Payments due shall be determined and adjusted in accordance with Article 8 and Section 3.15. From and after the Commercial Operation Date, Buyer shall pay to Seller, monthly in arrears, payments in accordance with the provisions of clause (C) below.
	(C) On or before the tenth (10th) Day of each Month following the Month in which the Commercial Operation Date occurs, Seller shall prepare an invoice showing the amount payable by Buyer pursuant to Article 8 of this ESA (in Dollars) payable to Seller...
	(D) Buyer shall, subject to Sections 9.5 and 9.9, pay all invoices within thirty (30) Days after the date Buyer receives Seller’s invoice. If Buyer should dispute a portion of the charges set forth on any invoice, it shall nonetheless pay all amounts ...
	(E) If banks in the State of New Mexico are permitted to close on any date on which any payment by Buyer would otherwise have been due, then Buyer shall make such payment on the Business Day that immediately follows such payment date.
	(F) All payments specified in this Section 9.1 shall be made to an account designated by Seller and notified in writing to Buyer.

	9.2 Miscellaneous Payments.
	9.3 Currency and Method of Payment.
	Notwithstanding anything contained in this ESA, all payments to be made by either Seller or Buyer under this ESA shall be made in Dollars in immediately available cleared funds by wire transfer into the relevant account specified in this ESA or, if ...

	9.4 Default Interest.
	9.5 Disputed Items.
	(A) Either Party (“Disputing Party”) may dispute in good faith the accuracy of a reading of the Electric Metering Devices and/or the accuracy of an invoice. Where a reading or bill is the subject of a dispute in good faith, the Disputing Party shall g...
	(B) All amounts paid as a result of the settlement of a dispute shall be paid with interest thereon at the Default Rate from the Day on which such payment originally fell due to and until the date such payment is made in full (both dates inclusive), u...

	9.6 Statement Errors.
	9.7 Taxes.
	(A)  On all invoices, Seller shall separately show all Gross Receipts Taxes charged to Buyer, provided that in no event will interest or penalties on such taxes be reimbursable by Buyer.  If the sale of Product takes place on tribal land, Seller will ...
	(B) Seller shall be responsible and shall pay when due all Taxes, including any associated interest and penalty assessments and any and all franchise fees or similar fees assessed against Seller or the Project due to the construction, ownership, leasi...
	(C) If a Party is required to remit or pay Taxes that are the other Party’s responsibility hereunder, such Party shall promptly reimburse the other for such Taxes. Consistent with Applicable Law, the Parties shall use all reasonable efforts to adminis...
	(D) The Parties shall provide each other, upon written request, copies of any documentation respecting this ESA or the Project that may be reasonably necessary in the ordinary course of any inter-governmental, state, local, municipal, or other politic...
	(E) Consistent with Applicable Law, the Parties shall cooperate to minimize Taxes; however, no Party shall be obligated to incur any extraordinary financial burden to reduce Taxes for which the other Party is responsible hereunder.

	9.8 Setoff and Payment Adjustments.
	9.9 Netting.
	(A) A Party at any time may offset against any and all amounts that may be due and owed to the other Party under this ESA, including damages and other payments that are owed by a Party to the other Party pursuant to this ESA. Undisputed and non-offset...
	(B) If Seller and Buyer net their obligations to each other under this ESA, then such amounts will be aggregated, and Seller and Buyer will discharge their obligations to pay through netting of payments on a current accounting basis. If the amounts ow...

	9.10 Survival on Termination.

	ARTICLE 10  Operations and Maintenance
	10.1 Construction of the Project.
	(A) Seller will diligently pursue the development and construction of the Project using commercially reasonable efforts consistent with Prudent Utility Practices and in compliance with the terms and conditions of the Interconnection Agreement and this...
	(B) On and after the start of construction and through the Commercial Operation Date, Seller will provide Buyer monthly construction updates no later than the 15th of each month.  For cases where the 15th falls on a weekend, construction updates shall...
	(C) Seller may not materially modify, alter or otherwise change the Project without the prior written consent of Buyer, except (i) as required by Prudent Utility Practices or Applicable Law; (ii) for modifications, alterations, expansions or other cha...
	(D) Seller shall, by a written notice delivered to Buyer on or before the Execution Date, designate a Project Manager who shall have full responsibility for the performance of the construction, commissioning, start-up, and testing by Seller and shall ...
	(E) Other than the rights and obligations of Buyer specified in this ESA and any documents ancillary hereto, neither this ESA nor any such ancillary document shall be interpreted to create in favor of Buyer, and Buyer specifically disclaims, any right...

	10.2 Commissioning Tests.
	(A) Seller shall provide proposed Commissioning Test procedures to Buyer at least one hundred twenty (120) Days prior to the performance of the first planned Commissioning Test.  Buyer shall provide any comments to the proposed Commissioning Test proc...

	10.3 Access to and Inspection of the Project.
	(A) Seller shall provide Buyer and its authorized agents, employees, and inspectors reasonable access to the Project, including the control room and Seller’s Interconnection Facilities, for the purposes set forth herein. Buyer acknowledges that such a...
	(B) No inspections of the Project, whether by Buyer or otherwise, and no acceptance or approval given under this ESA, shall relieve Seller of or reduce its obligation to maintain the Project and operate the same in accordance with this ESA, the Interc...

	10.4 Operating Parameters.
	(A) Seller shall operate or procure the operation of the Project in accordance with Prudent Utility Practices and the ESS Operating Restrictions (“Operating Parameters”), subject only to Emergency Conditions and Force Majeure Events; provided that, du...
	(B) Seller shall operate the Project such that all system protective equipment is in service whenever the Project is connected to, or is operated in parallel with, the Transmission Provider’s Transmission System, except for normal testing and repair. ...

	10.5 Operating Procedures.
	(A) Not later than ninety (90) Days before the Commercial Operation Date, Seller shall provide Buyer a draft of all Operating Procedures. Not later than thirty (30) days before the Commercial Operation Date, an operating committee consisting of Seller...
	(B) Seller will prepare detailed test protocols and procedures for any tests to be performed in connection with achieving Commercial Operation and for periodic tests as required within this ESA.  The protocols and procedures will be developed by Selle...
	(C) Seller will perform, at Seller’s expense, an annual ESS Unit Capabilities test in accordance with applicable test protocols and procedures set forth in Exhibit F and promptly provide the results to Buyer.  Seller will have sixty (60) Days from the...
	(D) In the event of a material adverse change in ESS Unit Capabilities, Seller shall perform additional tests as requested by Buyer (“Buyer-Requested Performance Tests”), limited to the following conditions. Buyer-Requested Performance Tests will be c...
	(1) If the results of a Buyer-Requested Performance Test fail to meet the Guaranteed ESS Unit Capabilities, ESS Non-Performance Liquidated Damages would apply for the time period following the Buyer-Requested Performance Test until such time as a subs...
	(2) Buyer-Requested Performance Test will be performed at a time mutually agreeable to both Parties.

	(E) In addition to the foregoing, Seller may, at its option, perform additional tests (“Seller-Requested Performance Tests”) in accordance with test protocols and procedures set forth in Exhibit F.

	10.6 Project Maintenance.
	Seller shall maintain all Project equipment or cause the same to be maintained at all times in accordance with Prudent Utility Practices and otherwise in accordance with this ESA.  At least sixty (60) Days before the Commercial Operation Date, Seller ...
	(A) Seller shall be responsible (at its own cost and expense) for timely obtaining, maintaining, and complying with all agreements, arrangements and permits necessary for delivery of the Product to the Point of Delivery. Upon the reasonable written re...

	10.7 Sales to Third Parties.
	10.8 Monthly Operational Report.  Not later than the tenth (10th) day of each Month after the Commercial Operation Date, Seller shall, along with the invoices provided pursuant to Section 9.1, provide a report summarizing Project operations in the pri...
	10.9 Lease Liability Operational Expenses. If the pricing terms and conditions of this ESA would result in Buyer incurring a lease liability greater than zero dollars ($0), then Seller shall provide Buyer, upon Buyer’s reasonable request, an approxima...

	ARTICLE 11  Future Environmental Attributes
	11.1 Sale of Future Environmental Attributes.
	(A) Other than as specified in Sections 11.1(D) and 11.1(E) below, effective from the date on which the Project first makes Product available to Buyer at the Point of Delivery, Seller shall transfer to Buyer, free and clear of all claims, liens, secur...
	(B) Seller and Buyer shall execute all documents and instruments necessary to effect transfer of the Future Environmental Attributes to Buyer or its respective designee(s).
	(C) Ownership by Buyer of Future Environmental Attributes shall include any Future Environmental Attributes that are reserved or “banked” throughout the Term of this ESA, but not used, sold, assigned or otherwise transferred during the Term of this ES...
	(D) Except as otherwise provided in Section 8.1, Tax Benefits in effect on the Execution Date of this ESA or any successor provision providing for a federal, state and/or local tax credit or financial benefit determined by reference to renewable elect...
	(E) Seller shall timely register the Project, as necessary, so that the Project is compliant with reporting requirements related to Future Environmental Attributes and certification requirements under any applicable federal, state, or regional program...


	ARTICLE 12  Default and Remedies
	12.1 Events of Default of Seller.
	(A) Any of the following events shall constitute an Event of Default of Seller upon its occurrence and no cure period shall be applicable other than as set forth in Section 12.1(A)(6) and 12.1(A)(7) below:
	(1) Seller’s dissolution or liquidation;
	(2) Seller’s assignment of this ESA (or any of its rights hereunder) for the benefit of creditors, except as permitted pursuant to Article 18 and in any consent to collateral assignment with a Lender;
	(3) Seller’s filing of a petition in voluntary bankruptcy or insolvency or for reorganization or arrangement under the bankruptcy laws of the United States or under any insolvency law of any state, or Seller’s voluntarily taking advantage of any such ...
	(4) The sale by Seller to a third party, or diversion by Seller for any use, of Product committed to Buyer by Seller;
	(5) Seller’s actual fraud, waste, tampering with Buyer-owned facilities, or other material misrepresentation or willful misconduct in connection with this ESA or the operation of the Project;
	(6) The failure of Seller to maintain Security in accordance with Article 19, unless remedied within ten (10) Business Days of Seller’s receipt of written notice of such failure from Buyer or the entity providing such Security; or
	(7) The failure of Seller Guarantor or Seller to make, when due, any payment due to Buyer under or in connection with this ESA, unless remedied within ten (10) Business Days of Seller’s receipt of written notice of such failure from Buyer (subject to ...
	(8) Seller’s failure to achieve the Commercial Operation Date for the Project on or prior to the Guaranteed Start Date or other date mutually agreed to by the Parties.

	(B) Any of the following events shall constitute an Event of Default of Seller upon the failure of Seller to cure within thirty (30) Days after the date of written notice from Buyer to Seller, or such longer period as may be necessary to effectuate a ...
	(1) Seller’s Abandonment of construction or operation of the Project;
	(2) Except to the extent arising from the acts or omissions of the Transmission Provider or Buyer, Seller is not able to make Product available at the Point of Delivery as a result of the Project not maintaining its interconnection with the Transmissi...
	(3) Seller’s failure to comply with any other material obligation under this ESA, which would result in an adverse impact on Buyer;
	(4) The Project fails, after the Commercial Operation Date, to obtain an Actual ESS Availability Percentage of at least eighty percent (80%) over any twenty-four (24) consecutive Months during the Term excepting to the extent due to (i) a Transformer ...
	(5) Seller fails to timely register the Project or should Future Environmental Attributes become available, fails to ensure timely registration of the Future Environmental Attributes in accordance with the terms of this ESA; or
	(6) The Project fails, after the Commercial Operation Date, to maintain an ESS Capacity above ninety percent (90%) of the Guaranteed ESS Capacity referenced in Section 3.12.

	(C) Any of the following events shall constitute an Event of Default of Seller upon the failure of Seller to cure within sixty (60) Days after the date of written notice from Buyer to Seller, or such longer period as may be necessary to effectuate a c...
	(1) Seller’s assignment of this ESA, or any Change of Control of Seller, or Seller’s sale or transfer of its interest, or any part thereof, in the Project, except as permitted in accordance with Article 18;
	(2) Any representation or warranty made by Seller in this ESA shall prove to have been false or misleading in any material respect when made or ceases to remain true during the Term if such cessation would reasonably be expected to result in a materia...
	(3) The filing of an involuntary case in bankruptcy or any proceeding under any other insolvency law against Seller as debtor or its parent or any Affiliate that could materially impact Seller’s ability to perform its obligations hereunder; provided, ...


	12.2 Events of Default of Buyer.
	(A)  Any of the following shall constitute an Event of Default of Buyer upon its occurrence, and no cure period shall be applicable:
	(1) Buyer’s dissolution or liquidation provided that division of Buyer into multiple entities shall not constitute dissolution or liquidation;
	(2) Buyer’s assignment of this ESA (or any of its rights hereunder) for the benefit of creditors;
	(3) Buyer’s filing of a voluntary petition in bankruptcy or insolvency or for reorganization or arrangement under the bankruptcy laws of the United States or under any insolvency law of any State, or Buyer voluntarily taking advantage of any such law ...
	(4) Buyer’s actual fraud, waste, tampering with Seller-owned facilities or other material misrepresentation or willful misconduct in connection with this ESA or the operation of the Project.

	(B)  Buyer’s failure to make any payment due hereunder (subject to Buyer’s rights with respect to disputed payments under Article 9 and net of outstanding damages and any other rights of offset that Buyer may have pursuant to this ESA) shall constitut...
	(C) Buyer’s failure to comply with any other material obligation under this ESA, which would result in a material adverse impact on Seller shall constitute an Event of Default of Buyer upon the failure of Buyer to cure within thirty (30) Days after th...
	(D)  Any of the following shall constitute an Event of Default of Buyer upon the failure of Buyer to cure within sixty (60) Days after the date of written notice from Seller to Buyer. or such longer period as may be necessary to effectuate a cure prov...
	(1) The filing of an involuntary case in bankruptcy or any proceeding under any other insolvency law against Buyer; provided, however, that Buyer does not obtain a stay or dismissal of the filing within the cure period;
	(2) Buyer’s assignment of this ESA, except as permitted in accordance with Article 18; or
	(3) Any representation or warranty made by Buyer in this ESA shall prove to have been false or misleading in any material respect when made or ceases to remain true during the Term if such cessation would reasonably be expected to result in a material...


	12.3 Damages Prior to Termination.
	(A) Upon the occurrence of an Event of Default, and subject in each case to the limitation on damages set forth in Section 12.7, the Non-Defaulting Party shall have the right to (i) collect damages accruing prior to the Early Termination Date of this ...
	(B) For all Events of Default, the Non-Defaulting Party shall be entitled, subject to limitations on damages set forth in Section 12.7, to receive from the Defaulting Party all of the damages incurred by the Non-Defaulting Party in connection with suc...

	12.4 Termination.
	(A) If Seller is the Defaulting Party, as soon as practicable after notice of the Early Termination Date, Buyer shall calculate the Buyer Termination Payment in a commercially reasonable manner as of the Early Termination Date in accordance with this ...
	(B) If Buyer is the Defaulting Party, as soon as practicable after notice of the Early Termination Date, Seller shall deliver written notice to Buyer of the amount of the Seller Termination Payment.  The notice shall include a written statement explai...
	(C) Unless otherwise mutually agreed by the Parties, the conditions in this Section 12.4(C) shall apply.
	(1) If the PPA is terminated due to an Event of Default (as defined in the PPA) of Seller under the PPA and Seller terminates this ESA, such termination shall be considered an Event of Default of Seller under this ESA and Buyer shall be entitled to pu...
	(2) If the PPA is terminated due to either (x) an Event of Default of Buyer, or (y) an extended Force Majeure Event (all as defined in the PPA) and Seller terminates this ESA, such termination shall not be considered an Event of Default of Seller unde...
	(3) If the PPA is terminated due to an Event of Default (as defined in the PPA) of Buyer under the PPA and Seller elects to terminate this ESA, such termination of the PPA shall be considered an Event of Default of Buyer under this ESA and Seller shal...

	(D) If the PPA is terminated for any reason and the ESA remains binding, the Parties shall meet and confer within fifteen (15) days of the early termination of the PPA to establish an alternative ESS Energy Payment structure.  If the Parties cannot ag...

	12.5 Specific Performance.
	12.6 Remedies Cumulative.
	12.7 Waiver and Exclusion of Other Damages.
	12.8 Payment of Amounts Due to Buyer.
	12.9 Duty to Mitigate.
	12.10 Security Rights.

	ARTICLE 13  Contract Administration and Notices
	13.1 Notices in Writing.
	13.2 Representative for Notices.
	13.3 Authority of Representatives.
	13.4 Records.
	(A) Operating and Maintenance Records. Seller shall maintain an accurate and up-to-date operating log, in electronic format, at the Project that will include, without limitation, dispatch and scheduled Discharge Energy delivered,  Charging Energy rece...
	(B) Billing and Payment Records. To facilitate payment and verification, Seller and Buyer shall keep all books and records necessary for billing and payments in accordance with the provisions of Article 9 and grant the other Party reasonable access to...
	(C) Project Development Records and Data Submissions. Seller shall submit or cause to be submitted to Buyer the following documents on or before the dates specified below:
	(1) No later than thirty (30) Days after the Execution Date and ending on the Commercial Operation Date, (i) monthly or quarterly construction progress reports, as applicable, in such form as may be agreed to by Buyer in accordance with Section 10.1(A...
	(2) No later than thirty (30) Days prior to the start of the Test Period, (i) evidence demonstrating that Seller has obtained all Governmental Approvals then required to be obtained for the ownership, operation and maintenance of, and the supply of Pr...
	(3) As soon as available, but not later than sixty (60) Days following the Commercial Operation Date for the Project, two (2) copies of all results of Commissioning Tests performed on the ESS.
	(4) Upon request by Buyer, one (1) signed and sealed copy of all as-built drawings for the Project, including the civil and architectural works.
	(5) The receipt of the above schedules, data, certificates and reports by Buyer (i) shall not be construed as an endorsement by Buyer of the design of the Project; (ii) does not constitute a warranty by Buyer as to the safety, durability or reliabilit...


	13.5 Provision of Real-Time Data.
	13.6 Examination of Records.
	13.7 Exhibits.

	ARTICLE 14  Force Majeure
	14.1 Definition.
	(A) Neither Party will be considered to be in default in respect to any obligation hereunder if delays in or failure of performance is due to a Force Majeure Event, except for the obligation to pay monies due. A “Force Majeure Event” shall mean an eve...
	(B) Equipment breakdown or the inability of Seller to use equipment due to its design, construction, operation, or maintenance, the inability of Seller to meet regulatory standards, or failure by Seller to obtain on a timely basis and maintain a neces...
	(C) Notwithstanding the foregoing, the term Force Majeure Event does not include (i) inability by Seller to procure equipment for the Project or any component parts therefor, for any reason (the risk of which is assumed by Seller); (ii) any other acts...
	(D) In no event will any delay or failure of performance caused by a Force Majeure Event extend this ESA beyond its stated Term. Notwithstanding any other provision in this ESA to the contrary, in the event that any delay or failure of performance cau...
	(E) Except as otherwise provided in this ESA, each Party shall be excused from performance when non-performance was caused, directly or indirectly, by a Force Majeure Event but only and to the extent thereof, and existence of a condition of Force Maje...

	14.2 Notification Obligations.
	14.3 Duty to Mitigate.
	14.4 Force Majeure Event Occurring After Commercial Operation.
	(A) Upon the occurrence and during the continuance of a Force Majeure Event and the effects thereof, to the extent that a Force Majeure Event affects the ability of either Buyer or the Transmission Provider to accept Discharge Energy from the Project ...
	(B) In the case that Seller fails to obtain authorization from the Transmission Provider to allow the ESS to accept Charging Energy from the electrical grid and Buyer, nevertheless, has granted the Commercial Operation Date, upon the occurrence and du...
	(C) In the case of (A) and (B) above, the amount of Solar Energy Output that would have otherwise been delivered to the Point of Delivery shall be reasonably calculated by Seller taking into account weather and pyranometer data from the meteorological...


	ARTICLE 15  Representations, Warranties and Covenants
	15.1 Seller’s Representations, Warranties and Covenants.
	(A) Seller is a limited liability company duly organized, validly existing and in good standing under the laws of the State of Delaware.  Seller is qualified to do business in each other jurisdiction where the failure to so qualify would have a materi...
	(B) Except for the Seller Board Approval (which shall be obtained prior to the Commercial Operation Date), the execution, delivery, and performance of its obligations under this ESA by Seller have been duly authorized by all necessary corporate action...
	(1) require any consent or approval by any governing body of Seller, other than that which has been obtained and is in full force and effect;
	(2) violate any Applicable Law, or violate any provision in any formation documents of Seller, the violation of which could have a material adverse effect on the ability of Seller to perform its obligations under this ESA;
	(3) result in a breach or constitute a default under Seller’s formation documents or bylaws, or under any agreement relating to the management or affairs of Seller or any indenture or loan or credit agreement, or any other agreement, lease, or instrum...
	(4) result in, or require the creation or imposition of any mortgage, deed of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other than in favor of a Lender or as otherwise may be contemplated by this ESA) upon o...

	(C) The obligations of Seller under this ESA are valid and binding obligations of Seller.
	(D) The execution and performance of this ESA will not conflict with or constitute a breach or default under any contract or agreement of any kind to which Seller is a party or any judgment, order, statute, or regulation that is applicable to Seller o...
	(E) To the knowledge of Seller, and except for those permits, consents, approvals, licenses and authorizations identified in Exhibit E, which Seller anticipates will be obtained by Seller in the ordinary course of business, all Governmental Approvals ...
	(F) Seller shall comply with all Applicable Laws in effect or that may be enacted during the Term.
	(G) Seller shall disclose to Buyer the extent of, and as soon as it is known to Seller, any violation of any Applicable Laws arising out of the construction of the Project, the presence of Environmental Contamination at the Project (actual or alleged)...
	(H) To the full extent authorized by FERC regulations and the FERC standards of conduct, Seller hereby authorizes Buyer to contact and obtain information concerning the Project and Interconnection Facilities directly from the Transmission Provider.
	(I) Seller has and/or will have good and marketable title to the Future Environmental Attributes immediately prior to delivery to Buyer.
	(J) Seller has not sold, delivered or transferred the Future Environmental Attributes to any other Person, in whole or in part.
	(K) All right, title and interest in and to the Future Environmental Attributes are free and clear of any liens, Taxes, claims, security interests or other encumbrances except for any right or interest by any entity claiming through Buyer.
	(L) Each Future Environmental Attribute complies with the requirements set forth in the New Mexico Renewable Energy Act, NMSA 1978, § 62-16-1 et seq., and Title 17.9.572 NMAC.
	(M)  As soon as practical but in no event longer than fifteen (15) Days after the execution thereof, Seller shall provide a true and correct copy of the Interconnection Agreement to Buyer.  On and after the execution of the Interconnection Agreement, ...
	(N) After the Commercial Operation Date, Seller will not incur, assume or carry any Debt in connection with the Project;
	(O) Subject to ongoing maintenance by Seller, the ESS has a remaining design life (starting on the Commercial Operation Date) that is at least equal to twenty-nine (29) years in accordance with Prudent Utility Practices, as attested by a Licensed Prof...
	(P) Except as expressly set forth in this ESA, Seller makes no warranty, express or implied, including but not limited to any warranty of merchantability or fitness for a particular purpose, or warranty arising from any course of dealing, performance,...
	(Q) This ESA does not provide for the transfer of the Project to Buyer at any time during or after the Term;
	(R) This ESA does not grant Buyer an option to purchase the Project or any portion of the associated assets at any time during or after the end of the Term;
	(S) Less than seventy five percent (75%) of the useful economic life of the Project will be expended upon the end of the Term;
	(T) The present value of the sum of the compensation that Buyer shall pay Seller throughout the Delivery Term shall be less than ninety percent (90%) of the fair market value of the Project and its associated assets and there is no residual value guar...
	(U) The Project is not a specialized project and will have alternative uses to Seller upon the end of the Term.

	15.2 Buyer’s Representations, Warranties and Covenants.
	(A) Buyer is a corporation duly organized, validly existing and in good standing under the laws of the State of New Mexico and is qualified in each other jurisdiction where the failure to so qualify would have a material adverse effect upon the busine...
	(B) The execution, delivery, and performance of its obligations under this ESA by Buyer have been duly authorized by all necessary corporate action, and do not and will not:
	(1) require any consent or approval of Buyer’s shareholders, officers or directors, except as set forth in Section 6.1;
	(2) violate any Applicable Law, or violate any provision in any corporate documents of Buyer, the violation of which could have a material adverse effect on the ability of Buyer to perform its obligations under this ESA;
	(3) result in a breach or constitute a default under Buyer’s corporate charter or bylaws, or under any agreement relating to the management or affairs of Buyer, or any indenture or loan or credit agreement, or any other agreement, lease, or instrument...
	(4) result in, or require the creation or imposition of, any mortgage, deed of trust, pledge, lien, security interest, or other charge or encumbrance of any nature (other than as may be contemplated by this ESA) upon or with respect to any of the asse...

	(C) Assuming this ESA is a valid and binding obligation of Seller, this ESA is a valid and binding obligation of Buyer, subject to the contingencies identified in Article 6.
	(D) The execution and performance of this ESA will not conflict with or constitute a breach or default under any contract or agreement of any kind to which Buyer is a party or any judgment, order, statute, or regulation that is applicable to Buyer.
	(E) To the knowledge of Buyer, and except for the NMPRC Approval(s) identified in Sections 6.1 and 17.3, all required Governmental Approvals necessary for Buyer’s execution, delivery and performance of this ESA have been duly obtained and are in full ...


	ARTICLE 16  Insurance
	16.1 Evidence of Insurance.
	(A) Seller shall, at least thirty (30) Days prior to the commencement of any work on the Project, and thereafter, on or before June 1 of each Commercial Operation Year, provide Buyer with two (2) copies of insurance certificates evidencing the insuran...

	16.2 Term and Modification of Insurance.
	(A) All liability insurance required under this ESA shall cover occurrences during the Term of this ESA on an “occurrence” basis.  In the event that any insurance as required herein is commercially available only on a “claims-made” basis, such insuran...
	(B) Seller may self-insure either all or any portion of the foregoing coverages so long as there is no material decrease in its net worth or means that renders the same insufficient for purposes of self-insurance. If at any time during the Term Buyer,...
	(C) Buyer shall have the right, at times deemed appropriate to Buyer during the Term of this ESA, to request Seller to modify the insurance minimum limits specified in Exhibit G in order to maintain reasonable coverage amounts. Seller shall make comme...

	16.3 Endorsements and Other Requirements.
	(A) Seller shall provide endorsements evidencing that the insurers shall provide Buyer thirty (30) Days’ prior written notice of non-renewal or cancellation of insurance (except that such notice shall be ten (10) Days for non-payment of premiums) and ...
	(B) Seller shall provide endorsements providing that the insurance required under this ESA is primary and non-contributory with respect to other insurance carried by Buyer.
	(C) Seller shall provide endorsements providing that the liability insurance required pursuant to paragraphs (B), (C) and (D) of Exhibit G names Buyer and its Affiliates, officers, directors, and employees as additional insureds for both ongoing and c...


	ARTICLE 17  Legal and Regulatory Compliance and Governmental Approval
	17.1 Applicable Laws.
	17.2 Governmental Approvals.
	17.3 NMPRC Approval.
	(A) Buyer agrees to use commercially reasonable efforts to request and obtain NMPRC Approval of the Requested Actions, and Seller agrees to cooperate with and assist Buyer in these efforts as Buyer may reasonably request.
	(B) NMPRC Approval shall be considered received when the NMPRC issues a final written order that is no longer subject to appeal or further proceedings on remand (i) approving the Requested Actions, including authorization to recover the costs of procu...
	(1) If the NMPRC disapproves any of the Requested Actions, then this ESA shall automatically terminate ten (10) Days after the date of such action by the NMPRC and shall be of no further force or effect, with no further obligation or liability of eith...
	(2) If any NMPRC Approval is issued as described in clause (B)(ii) above, then the Parties shall meet and confer no later than fifteen (15) Days after the date of the NMPRC Approval order regarding whether Buyer or Seller will elect to amend this ESA ...
	(3) If the NMPRC, for any reason, has not entered an order upon the request for approval of all Requested Actions by October 1, 2024 (“Regulatory End Date”), then the Parties shall meet and confer no later than fifteen (15) Days after the Regulatory E...


	17.4 Compliance with Reliability Standards.
	17.5 Compliance Information.

	ARTICLE 18  Assignment and Other Transfer Restrictions
	18.1 No Assignment Without Consent.
	(A) Buyer’s consent shall not be required for: (i) a collateral assignment to a Lender, in accordance with Section 18.6, (ii) any assignment or transfer of this ESA by Seller to an Affiliate of Seller; or (iii) any assignment or transfer of this ESA b...
	(B) Seller’s consent shall not be required for any assignment of this ESA by Buyer to any Affiliate or in connection with certain corporate events involving Buyer or its parent corporation, including, but not limited to, mergers, reorganizations, cons...

	18.2 Conditions on Transfers.
	18.3 Change of Control.
	18.4 Transfer Without Consent Is Null and Void.
	18.5 Subcontracting.
	18.6 Assignment to Lenders.
	(A) Cooperation.  In connection with any assignment of this ESA by Seller to its Lenders, as soon as reasonably practicable after reasonable request from Seller or any Lender, Buyer will cooperate reasonably with Seller and Lender to agree upon and en...
	(B) Financing Liens. Either Party may, without the other Party’s consent, transfer, sell, pledge, encumber or assign this ESA or the revenues or proceeds therefrom in connection with any financing, provided that such a collateral assignment by Seller ...


	ARTICLE 19  Credit and Security Requirements
	19.1 Security.
	19.2 Form of Security.
	19.3 Grant of Security Interest.
	19.4 Use of Security.

	ARTICLE 20  Indemnity; Insurance Proceeds
	20.1 Indemnification.
	(A) Subject to the provisions of Article 12, and to the fullest extent permitted by law, Seller shall defend, save harmless and indemnify on an After Tax Basis the Buyer, its Affiliates, and their respective directors, officers, employees, agents, sub...
	(B) Subject to the provisions of Article 12, and to the fullest extent permitted by law, Buyer shall defend, save harmless and indemnify on an After Tax Basis the Seller, its Affiliates, and their respective directors, officers, employees, agents, sub...

	20.2 Notice of Claims; Procedure.
	20.3 Insurance Proceeds.

	ARTICLE 21  Governmental Charges
	21.1 Allocation of Governmental Charges.

	ARTICLE 22  Miscellaneous
	22.1 Waiver.
	22.2 Fines and Penalties.
	22.3 Rate Changes.
	22.4 Disclaimer of Certain Third Party Beneficiary Rights.
	22.5 Relationship of the Parties.
	(A) This ESA shall not be interpreted to create an association, joint venture, or partnership between the Parties nor to impose any partnership obligation or liability upon either Party. Neither Party shall have any right, power, or authority to enter...
	(B) Seller shall be solely liable for the payment of all wages, Taxes, and other costs related to the employment of Persons to perform services for Seller, including all federal, state, and local income, social security, payroll, and employment taxes ...

	22.6 Equal Employment Opportunity Compliance Certification.
	22.7 Survival of Obligations.
	22.8 Severability.
	22.9 Complete Agreement; Amendments.
	22.10 Binding Effect.
	22.11 Headings.
	22.12 Counterparts.
	22.13 Governing Law and Choice of Forum.
	22.14 Confidentiality.
	(A) For purposes of this Section 22.14, “Disclosing Party” refers to the Party disclosing information to the other Party, and the term “Receiving Party” refers to the Party receiving information from the other Party.
	(B) Other than in connection with this ESA, the Receiving Party will not use the Confidential Information (as defined below) and will keep the Confidential Information confidential. The Confidential Information may be disclosed to the Receiving Party ...
	(C) As used in this Section 22.14, “Confidential Information” means all information that is furnished in connection with this ESA to the Receiving Party or its Receiving Party’s Representatives by the Disclosing Party, or to which the Receiving Party ...
	(1) information that is or becomes generally available to the public other than as a result of a disclosure or other act by the Receiving Party or its Representatives;
	(2) information that can be shown by the Receiving Party to have been already known to the Receiving Party on a non-confidential basis before being furnished to the Receiving Party by the Disclosing Party; and
	(3) information that becomes available to the Receiving Party on a non-confidential basis from a source other than the Disclosing Party or a representative of the Disclosing Party if to the knowledge of the Receiving Party such source was not subject ...

	(D) The Confidential Information will remain the property of the Disclosing Party. Any Confidential Information that is reduced to writing, except for that portion of the Confidential Information that may be found in analyses, compilations, studies or...
	(E) In any proceeding before any applicable Governmental Authority, or pursuant to any other legal or regulatory process, including discovery, each Party shall be entitled to disclose Confidential Information. In such event, the Party making the discl...
	(F) Seller shall immediately notify Buyer of any security incident involving a suspected or known unauthorized access, disclosure, misuse, or misappropriation of Buyer’s Confidential Information (“Data Breach”) that comes to Seller’s attention. Such n...

	22.15 Marketing Rights; Press Releases and Media Contact; Access.
	(A) Buyer shall have the right to advertise, market, and promote to the general public the benefits of this ESA, including, but not limited to, the right, in any such advertising, marketing or promotional material, to associate itself with any claimed...
	(B) Except as otherwise provided herein, neither Party shall issue any press or publicity release or otherwise release, distribute, or disseminate any information to the public, or respond to any inquiry from the media, concerning this ESA or the part...

	22.16 Right to Mortgage.
	22.17   Buyer shall have the right to mortgage, create or provide for a security interest, or convey in trust, all or a part of its interest in this ESA, under deeds of trust, mortgages, indentures or security agreements, as security for its present o...
	22.17 Forward Contract and Master Netting Agreement.
	22.18 Accounting Matters.
	(A) Within fifteen (15) Days following the end of each calendar quarter, including the fourth quarter of the calendar year, Seller shall deliver to Buyer: (i) an unaudited year-to-date statement of income, (ii) an unaudited year-to-date statement of c...
	(B) The financial statements to be delivered by Seller in accordance with Section 22.18(A) (“Seller’s Financial Statements”) shall be prepared in accordance with GAAP and fairly present in all material respects the consolidated financial position, res...
	(C) Upon reasonable notice from Buyer, during normal business hours and mutually agreed terms and dates, Seller shall allow Buyer access to Seller’s records and personnel, so that Buyer and Buyer’s independent registered public accounting firm can con...
	(D) Once during each calendar quarter, Buyer and Seller shall meet (either in person or by conference call) at a mutually agreed upon date and time to conduct due diligence and Form 8K disclosure review and discuss Seller’s internal control over fina...
	(E) Buyer shall treat Seller’s Financial Statements or other financial information provided under the terms of this Section as Confidential Information in accordance with Section 22.14 and, accordingly, shall: (i) utilize such Seller financial informa...

	22.19 Telephone Recording.
	22.20 Change In Law. If a Change in Law occurs that makes it impossible or illegal for a Party to perform an obligation under this Agreement lawfully, the Parties shall negotiate in good faith to amend this Agreement within sixty (60) Days after the a...
	22.21 Change in Market Structure. In the event of a change in the operation or organizational structure of the regional territory which includes the ESS or Buyer's service area (including change in balancing area authority or implementation of an inde...
	EXHIBIT A
	EXHIBIT B
	1. See attached one-line diagram of the Project, which shall be provided by Seller within ninety (90) Days of the Execution Date.  The one-line diagram indicates the following:
	2. The following discussion provides a summary of the current status of the Interconnection Agreement for the Project, the key milestone dates for completion of the necessary interconnection facilities, and documentation from the Transmission Provider...
	3. Seller shall provide any necessary updates upon execution of the Interconnection Agreement.
	4. Point of Delivery is the Sun Ranch 115kV Switching Station.

	EXHIBIT C
	EXHIBIT D
	EXHIBIT E
	EXHIBIT F
	The ESS Facility will be in the on-line state at between 10% of the Maximum State of Charge and 90% of the Maximum State of Charge and at an initial active power level of 0 MW and reactive power level of 0 MVAR.  This test shall not cause the ESS to c...
	The calculation below will demonstrate the determination of the ESS Response Delay used to determine ESS Response Delay Damages according to Section 3.13.
	a) An “Actual System Latency” shall be calculated, which shall be equal to:
	𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦=𝑀𝑎𝑥(𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝐿𝑎𝑡𝑒𝑛𝑐𝑦, 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝐿𝑎𝑡𝑒𝑛𝑐𝑦)

	b) An “Actual System Latency Delay” shall be calculated, which shall be equal to:
	𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦 𝐷𝑒𝑙𝑎𝑦 =𝑀𝑎𝑥,𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦,𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦.−𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦
	c) An “Actual Discharge Ramp Rate Delay” shall be calculated, which shall be equal to:
	𝐴𝑐𝑡𝑢𝑎𝑙 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 𝐷𝑒𝑙𝑎𝑦 =𝑀𝑎𝑥,𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒,𝐴𝑐𝑡𝑢𝑎𝑙 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒.−𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒
	d) An “Actual Charge Ramp Rate Delay” shall be calculated, which shall be equal to:
	𝐴𝑐𝑡𝑢𝑎𝑙 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 𝐷𝑒𝑙𝑎𝑦 =𝑀𝑎𝑥,𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒,𝐴𝑐𝑡𝑢𝑎𝑙 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒.−𝐺𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑑 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒
	e) The “Charging ESS Response Delay” shall be calculated, which shall be equal to:
	𝐶ℎ𝑎𝑟𝑔𝑖𝑛𝑔 𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦=𝐴𝑐𝑡𝑢𝑎𝑙 𝐶ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 𝐷𝑒𝑙𝑎𝑦 + 𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦 𝐷𝑒𝑙𝑎𝑦
	f) The “Discharging ESS Response Delay” shall be calculated, which shall be equal to:
	𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑖𝑛𝑔 𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦=𝐴𝑐𝑡𝑢𝑎𝑙 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑒 𝑅𝑎𝑚𝑝 𝑅𝑎𝑡𝑒 𝐷𝑒𝑙𝑎𝑦 + 𝐴𝑐𝑡𝑢𝑎𝑙 𝑆𝑦𝑠𝑡𝑒𝑚 𝐿𝑎𝑡𝑒𝑛𝑐𝑦 𝐷𝑒𝑙𝑎𝑦
	g) The “ESS Response Delay” shall be calculated, which shall be equal to:
	𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦=𝑀𝑎𝑥(𝐶ℎ𝑎𝑟𝑔𝑖𝑛𝑔 𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦, 𝐷𝑖𝑠𝑐ℎ𝑎𝑟𝑔𝑖𝑛𝑔 𝐸𝑆𝑆 𝑅𝑒𝑠𝑝𝑜𝑛𝑠𝑒 𝐷𝑒𝑙𝑎𝑦)
	The ESS shall be available for a twenty-four (24) hour period for Buyer’s dispatch with controls in auto and synchronized to the Buyer’s system.



	EXHIBIT G
	(A) ESS Availability Guarantee.  Seller guarantees that the ESS shall achieve an Actual ESS Availability Percentage equal to or greater than ninety-five percent (95%) in each Commercial Operation Year after the Commercial Operation Date (“Guaranteed E...
	(B) ESS Availability Damages. For any Commercial Operation Year during which Seller fails to meet the Guaranteed ESS Availability Percentage, Seller shall pay Buyer liquidated damages in the amount equal to One Thousand Five Hundred Dollars ($1,500) p...
	(C) ESS Availability Damages Cap, Termination and Cure Rights. The total ESS Availability Damages payable by Seller for failure to meet the Guaranteed ESS Availability Percentage in any Commercial Operation Year shall be capped annually at a value equ...
	ATTACHMENT 1 TO EXHIBIT H

	EXHIBIT I
	EXHIBIT J
	EXHIBIT K
	EXHIBIT L
	EXHIBIT M
	1. Base Annual Average State of Charge (“BAASOC”) shall be the simple average State of Charge for a fixed interval of 30 minutes or less (never to exceed the Maximum State of Charge) for the Commercial Operation Year.
	2. Annual Limit on Discharge Energy is 365 Equivalent Full Cycles (“AL”) per Commercial Operation Year.
	3. Should the BAASOC exceed 40% at the end of the Commercial Operation Year, the AL shall be decreased by 5 Equivalent Full Cycles for such Commercial Operation Year.


	EXHIBIT N (to Energy Storage Agreement)
	EXHIBIT O
	(to Energy Storage Agreement)
	Solar PPA
	[See attached at the end of this document]
	EXHIBIT P
	(to Energy Storage Agreement)
	ESS Ramp Logic Response S-Curve
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